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PREFACE 


TO   THE  FIRST  EDITION. 


THE  importance  of  an  accurate  knowledge  of  the  Law 
of  Arbitration,  joined  to  the  circumstances  of  the  only 
modern  treatise  upon  that  subject  having  been  for  some 
time  out  of  print,  and  being,  even  to  those  in  whose 
hands  it  may  be  found,  of  little  comparative  value,  from 
the  number  of  cases  upon  this  branch  of  the  law  which 
have  been  decided  since  its  publication,  will,  it  is  hoped, 
at  least,  save  the  present  work  from  the  imputation  of 
being  superfluous. 

It  has  occurred,  also,  to  the  author,  while  fully  admit- 
ting the  treatise  by  the  late  Mr.  Kyd  to  have  very  con- 
siderable merit,  that  the  plan  of  it  might,  in  some  re- 
spects, be  deviated  from  with  advantage. 

A  review  of  what  the  Civil  Law  has  provided  for  reg- 
ulating Arbitration,  however  profitably  it  may  engage 
the  attention  of  the  general  student,  will  scarcely  be 
deemed  a  necessary  appendage  to  a  practical  work ;  it 
has,  therefore,  on  the  present  occasion,  been  omitted. 


IV  PREFACE. 

To  give  references  to  early  and  overruled  cases  seemed 
preferable,  in  a  book  intended  for  general  use,  to  swell- 
ing its  leaves  with  their  detail ;  and  it  may  perhaps  be 
observed,  that,  in  the  treatise  alluded  to,  others,  still  con- 
tinuing to  be  law,  occupy  too  considerable  a  space. 

How  far  the  compiler  of  the  following  pages  has,  in 
this  respect,  observed  the  limits  which  sound  discretion 
should  have  imposed,  and  how  far  he  has  succeeded  in 
his  main  object,  that  of  expressing  in  the  fewest  possible 
words,  consistently  with  clearness,  the  substance  of  what 
he  conceived  to  be  the  law,  he  cannot  but  feel  extremely 
doubtful,  being  but  too  well  aware  how  often  diffuseness 
may  arise  from  the  anxiety  to  be  distinct,  and  obscurity 
from  the  fear  of  being  prolix. 

Of  one  part,  and  one  part  alone,  of  this  publication,  is 
it  ventured  to  speak  with  any  confidence — the  Collection 
of  Precedents : — which  from  the  acknowledged  accuracy, 
and  long  professional  habits  of  those  who  drew  them, 
must  be  of  high  authority.  But  still  it  is  feared  that,  not- 
withstanding the  value  of  what  it  contains,  the  Appendix 
may  be  considered  disproportionately  long ;  the  truth  is, 
that  the  compiler's  experience  misled  him  as  to  the  space 
which  it  would  occupy,  or  a  much  smaller  type  would 
have  been  employed.  The  Chancery  Precedents  might 
perhaps  have  been  altogether  omitted ;  but  as  they  be- 
long to  cases  of  considerable  importance,  and  are  to  be 
found,  printed,  at  least,  only  in  Mr.  Kyd's  publication,  for 
which  it  was  intended  to  make  the  present  volume  as 
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complete  a  substitute  as  possible,  it  was  judged  best  to 
insert  two  out  of  the  three  which  that  work  contains. 

And  here  the  Author  is  anxious  to  express  his  most 
grateful  acknowledgments  to  his  friends,  for  their  kind 
communications  and  assistance,  and  to  some  other  gentle- 
men, with  whom  he  had  not  the  honor  of  being  previ- 
ously acquainted,  for  the  very  handsome  manner  in  which 
the  use  of  their  notes  and  manuscripts  was  afforded. 

To  the  Profession  of  which  he  is  a  member,  this  volume 
is  committed  by  the  author  with  the  most  unfeigned  diffi- 
dence ;  at  the  same  time,  with  the  hope  that  their  usual 
candor  and  indulgence  will  not  be  refused  to  the  imper- 
fections of  a  first  work  :  that  it  has  many  faults  cannot  be 
doubted ;  should  it,  however,  upon  the  whole,  be  found 
moderately  useful,  the  design  of  the  Author  will  be  ac- 
complished, and  he  never  can  regret  the  time  and  atten- 
tion which  the  undertaking  has  required. 

PAPER  BUILDINGS,  TEMPLE, 
Feb.  17,  1817. 


ADVERTISEMENT 


TO  THE  LAST  LONDON  EDITION. 


THE  arrangement  of  the  work,  in  this  edition,  is  much 
the  same  as  in  the  previous  ones.  The  new  cases  have 
been  added,  and  corrections,  where  necessary,  made  with 
all  the  care  which  the  Author  could  bestow ;  it  is  hoped 
that  they  will  be  found  not  to  be  too  numerous. 

It  has  been  deemed  advisable,  upon  this  occasion,  to 
introduce  the  important  Statute,  lately  passed,  regulating1 
the  Arbitration  of  Disputes  between  Masters  and  Work- 
men ;  but,  with  a  view  to  rendering  the  size  and  expense 
of  the  book  as  moderate  as  possible,  the  number  of  Prece- 
dents, which  was  undoubtedly  too  great  in  the  former 
editions,  has  been  curtailed — in  particular,  the  Chancery 
and  Pleadings'  Precedents,  which,  although  valuable  for 
their  accuracy,  seemed  scarcely  important  enough  to  the 
general  reader  to  demand  reprinting. 


Viii  ADVERTISEMENT. 

The  Author  cannot  omit  this  opportunity  of  returning 
his  most  sincere  thanks  to  those  gentlemen  who  have 
obligingly  favored  him  with  suggestions  of  improvement ; 
and  to  the  profession  at  large,  for  the  kindness  and  can- 
dor which  the  first  edition  experienced:  he  hopes  that 
the  same  indulgence  will  not  be  withheld  from  the  pres- 
ent, and  that  the  anxious  wish,  at  least,  to  make  the  work 
useful,  may,  in  some  degree,  atone  for  its  defects. 


ADVERTISEMENT 


TO  THIS  EDITION. 


No  APOLOGY  is  necessary  for  presenting  to  the  public  a 
new  edition  of  CALDWELL  ON  ARBITRATION.  The  legal 
Profession  has  long  been  familiar  with  its  merits,  and,  in 
this  country,  it  has  been  more  extensively  in  use,  and 
more  confidently  relied  upon,  than  any  other  treatise  on 
the  subject. 

Copious  notes  have  been  added  to  the  present  edition, 
and  it  is  hoped  that  its  practical  value  has  thus  been  greatly 
increased.  A  diligent  collection  and  careful  analysis 
have  been  made  of  the  most  important  cases  decided 
since  the  first  publication  of  the  work,  in  order  to  eluci- 
date fully  the  principles  laid  down  in  the  text,  point  out 
their  limitations  and  exceptions,  and  illustrate  their  prac- 
tical application. 

An  important  change  has  been  effected  in  this  country 
in  the  mode  of  enforcing  awards,  and  of  granting  relief 
from  their  performance.  The  remedy  familiar  to  the 
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courts  of  this  country,  of  enforcing  an  award  by  making-  it 
the  basis  of  a  judgment  upon  which  execution  may  issue 
as  in  other  cases,  is  unknown  in  England,  and  conse- 
quently no  English  treatise  on  Arbitration  embraces  this 
important  branch  of  American  practice.  An  attempt  has 
been  made  to  supply,  in  the  Notes,  this  defect  of  the  ori- 
ginal treatise,  but  the  editor  is  conscious  that  it  has  been 
but  partially  successful. 

In  justice  to  himself  the  Editor  must  also  add,  that  he 
has  been  unable  to  see  the  proof  sheets  of  the  work,  as  it 
was  passing  through  the  press,  and  many  errors  have 
therefore  escaped  notice  until  it  was  too  late  to  correct 
them.  It  is  believed,  however,  that  there  are  none  which 
will  diminish  the  real  value  of  the  work. 

C.  S. 

Boston,  January,  1853. 
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LAW    OF   AWARDS. 


CHAPTER  I. 

SUBJECT    OP    REFERENCE. 

CONSIDERABLE  doubt  seems,  formerly,  to  have  been 
entertained  whether  a  dispute  concerning1  land  could  be 
referred  to  arbitration  ;  and  how  far,  upon  an  actual  re- 
ference of  such  a  matter,  the  parties  were  bound  by  the 
award. 

Thus  it  was  said  that  arbitrators  could  not  make  an 
award  of  freehold,  and,  therefore,  could  not  award  the  free- 
hold of  one  to  the  other  ;(a)  that  an  award  could  not  be 
made  of  a  lease  for  years,  adjudging  the  land  of  one  to  an- 
other, by  which  the  interest  and  estate  of  the  former  should 
be  transferred  to  the  latter,  since  it  was  a  chattel  real.(6) 
And  at  a  still  later  periodic)  one  of  the  judges  (d)  observ- 
ed that  it  was  a  question  whether  the  title  to  land  were 
submissible,  since  it  was  in  the  realty  ;  whilst  the  chief 
justice  said  that  things  in  the  realty  might  be  submitted, 

(a)  14  H.  4.  19  Br.  44.  b.      (c)  Marks  v.  Marriott,  Ld.  Raymond,  115. 
(6)  Rol.  Arbit.  A.  4.  (d)  Powell 
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2  SUBJECT   OP    REFERENCE. 

as  well  as  things  in  personalty,  but  that  they  could  not  be 
recovered  upon  the  award. 

The  true  meaning  of  these  and  similar  passages  in  the 
books  seems  to  be,  that  land  cannot  pass  by  the  mere  ope- 
ration of  an  award,  so  as  absolutely  to  vest  the  property 
in  him  to  whom  it  is  awarded  ;(«)  far,  even  at  that  time,  it 
was  not  disputed  but  that,  upon  a  submission  of  differen- 
ences  concerning  the  title  to  land,  the  arbitrators  might  di- 
rect one  party  to  infeoff  the  other  in  such  land  ;(&)  to  re- 
lease to  him  his  right  in  it,  &c.  ;(<;)  and  that,  if  the  submis- 
sion were  by  bond,  this  would  be  forfeited  by  disobedi- 
ence to  such  an  award.(l) 

(a)  See  Doe  ex  dem.  Morris  v.  Bosser,  3  E.  B.  11.;  as  to  personal- 
ty, see  Hunter  v.  Bice,  15  E.  B.  100. 

(6)   18  E.  4.  21  Bol.  Arbit.  E.  2.  (2)  F.  9. 

(c)  9  E.  4.  44  Bol.  Arbit.  B.  14  K.  15. 

(1)  An  award  cannot  have  the  effect  of  a  conveyancer  of  real  es- 
tate. Whenever,  therefore,  the  object  of  the  parties  is  to  effect  such  a 
conveyance,  a  submission  and  award  will  be  nugatory.  But  where  the 
object  is  to  adjust  a  controversy,  not  involving  a  transfer  of  the  title, 
it  may  be  effected  by  arbitration.  A  dispute  respecting  the  validity  of 
conflicting  titles,  or  concerning  the  boundaries  of  land,  or  the  posses- 
sion where  claimed  under  adverse  titles,  may  be  adjusted  by  arbitrators. 
Jones  T.  the  Boston  Mill  Corporation,  6  Pickering,  148.  Calhoun  v. 
Dunning,  4  Dallas,  120.  Akeley  v.  Akeley,  16  Vermont,  450.  Smith 
v.  Bullock,  16  Vermont,  592.  Sellick  v.  Addams,  15  Johnson,  197. 
Carey  v.  Wilson,  6  New  Hampshire,  177.  Bayers  v.  Van  Deusen,  5 
Wendell,  268.  Munroe  v.  Allaire,  2  Caines,  320. 

An  award,  whether  it  related  to  the  title,  the  possession,  or  the  boun- 
daries or  location  of  land,  has  not  the  operation  of  a  conveyance.  But 
the  parties  are  concluded  by  their  agreement  from  disputing  the  loca- 
tion, or  boundaries,  or  title,  as  settled  by  the  arbitrators.  It  op- 
erated in  the  nature  of  an  estoppel  The  award  in  such  cases  is  not 
offered  as  evidence  of  title,  but  to  prevent  either  party  to  it  from  set- 
ting up  a  title  which  had  been  negotiated  by  the  award.  Jackson  v. 
Gager,  5  Cowen,  383.  Cox  v.  Jagger,  2  Cowen,  638.  Carey  T.  Wil- 
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Again,  in  respect  of  an  award  directing  the  partition  of 
land,  it  was  said  that  partition  could  not  be  made  by  award, 
since  a  freehold  could  not  pass  without  livery.(a)  Yet  in 
a  subsequent  case(6)  where  the  parties  to  the  submission, 
being  tenants  in  common,  and  in  another  case  (c)  being 
joint  tenants  of  certain  lands,  were  ordered  to  make  parti- 
tion by  mutual  conveyances,  no  objection  was  taken  that 
the  arbitrator  had,  in  making  such  order,  exceeded  his 
authority.  Indeed,  at  the  present  day,  it  is  quite  clear 
that  any  disputes  concerning  land  may  be  referred  to  ar- 
bitration, and  that  one  party  may  be  directed  to  execute 
all  the  necessary  conveyances  to  the  other,  and  to  perform 
all  such  acts  as  may  be  requisite  to  confer  the  right  and 
the  possession. 

Any  controversies  relating  to  personal  property  may 
form  the  subject  of  a  reference.(d)  And  in  all  cases  of 
injury,  either  to  the  person  or  property,  where  damages 
would  be  recoverable  by  action,  the  arrangement  of  the 
matter  may  be  left  to  arbitration.(c) 

Disputes  respecting   rent,  (/)  or  tithes  ;(,§•)  charges  of 

(a)  Rol.  Arbit.  A.  3. 

(b)  Johnson  v.  Wilson,  Willes,  24& 
<c)  Knights  Barton,  6  Mod.  231. 

(d)  Com.  Dig.  Arbit.  D.  3.  9.  Co.  78. 

(e)  See  Baker  v.  Townshend,^x«£  p.  5. 

(/)  4  H.  6.  17.  b.  Rol.  Arbit.  V.  8.  Randalls  Randall,  7  E.  R.  80. 
(g)  Prosser  v.  Goringe,  3  Taunt.  426. 

cox,  6  New  Hampshire,  179.  Davies  v.  Havaree,  15  Sergeant  &  Rawle, 
166.  Shackleford  v.  Purket,  2  Marshall,  439.  Robertson  v.  Mo- 
Neil,  12  Wendell,  578.  In  Jackson  v.  Gager,  the  award  was  held  to 
hare  this  effect,  although  it  was  by  parol. 

But  see  cotttra,  Smith  v.  Bullock,  1 6  Vermont,  592.  McMnllen  v. 
Mayo,  8  Smedes  &  Marshall,  298. 
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slander  ;(a)  breaches  of  contract  ;(b)  trespass  to  the  per- 
son or  property  ;(c)  the  adjustment  of  the  terms  of  a  mar- 
riage separation,(r/ 1)  &c.,  may  be  submitted  to  arbitration. 
It  lias  been  said  that  debt  upon  bond,  conditioned  for 

(a)  Linch  v.  Dacy,   1  Keb.  848,  Cooper  v.  Butcher,  of  Croydon,  3 
Eep.  in  Ch.  42. 

(b)  45  E.  3.  16.     Bacon  Arbit.  A.  in  notis  cites  16  E.  4. 

(c)  13  E.  2.  7  H.  4.  31.  b.     Swinglehurst  v.  Altham,  3  T.  E.  138. 

(d)  Soilleux  v.  Herbst,  3  B.  &  P.  444.     See  Bateman  v.  Countess  of 
Eoss,  1  Dow's  Eep.  235. 

(1)  Fraud  in  the  sale  of  a  farm  will  be  included  in  a  general  submis- 
sion, although  at  the  time  of  the  submission  the  matter  was  not  actually 
in  controversy  between  the  parties.  De  Long  v.  Stanton,  9  Johnson,  38. 

The  price  and  terms  upon  which  one  of  the  parties  shall  purchase 
the  property  of  the  other  may  be  settled  by  an  arbitrator.  Hound  v. 
Button,  10  Meeson  &  Welsby,  660. 

An  action  for  criminal  conversation  with  the  plaintiffs  wife  is  a  pro- 
per subject  for  reference  to  arbitration.  Yates  v.  Eussell,  17  John- 
son, 461.  Ligon  v.  Ford,  5  Munford,  10. 

The  assessment  of  contingent  damages  arising  upon  a  demurrer  may 
be  embraced  in  a  submission.  Cooper  v.  Langdon,  9  Meeson  &  Wels- 
by, 60. 

The  rights  of  parties  to  the  future  use  and  occupation  of  property, 
may  be  adjusted  by  arbitrators  ;  as,  the  manner  in  which  chimney 
flues  and  water  spouts  shall  be  enjoyed  by  the  occupants  of  adjoining 
houses  ;  the  road  which  the  parties  shall  have  over  certain  lands  ;  and 
the  use,  care,  and  management  of  a  private  way,  a  hedge  and  ditch, 
and  a  pump.  Allenby  v.  Proudlock,  4  Bowling,  P.  C.  54.  Eoss  v. 
Clifton,  5  Jurist,  258.  Boodle  v.  Davies,  3  Adolphus  &  Ellis,  200. 

A  claim  for  damage  for  the  obstruction  of  a  water  course  may  be 
submitted.  Hodges  v.  Hodges,  5  Metcalf,  205.  A  suit  upon  an  ad- 
ministration bond  may  be  arbitrated.  Stout  v.  The  Commonwealth,  2 
Eawle,  341.  And  an  action  for  taking  illegal  fees,  Meevay  v.  Edmis- 
ton,  1  Eawle,  457.  So,  too,  a  dispute  between  an  administrator  and 
the  heirs  of  an  estate  respecting  the  administration  account.  Stratton 
v.  Mason,  1 5  Pickering,  508. 
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the  payment  of  a  sum  certain  ;(«)  debt  for  arrears  of  rent 
ascertained  by  lease  ;(1)  covenant  to  pay  a  certain  sum 
of  money,  and  the  like,  cannot  be  referred  ;  since  the  ex- 
tent of  the  demand,  which  one  party  has  upon  the  other, 
being  already  defined  by  the  terms  of  the  instrument,  noth- 
ing remains  in  uncertainty  :  but  we  may  remark  that,  in 
all  such  cases,  questions  may  arise  affording  ample  ground 
for  the  exercise  of  an  arbitrator's  discretion.  Thus,  the 
bond  may  be  illegal  ;  may  have  been  improperly  obtained  ; 
part  of  the  money  may  have  been  already  paid  ;  the  oppo- 
site party  may  have  broken  some  precedent  covenant, 
which,  by  the  same  instrument,  he  had  bound  himself  to 
perform  ;  and,  under  such  circumstances,  an  arbitrator 
might,  undoubtedly,  remit  the  payment  of  the  whole  or 
part  of  the  money  which  either  of  the  parties,  upon  the 
face  of  the  instrument,  would  appear  entitled  to  receive. 
And  even  in  the  older  cases  it  was  allowed  that,  where 
an  award  directed  a  sum  of  money  in  satisfaction  of  a  spe- 
cialty, although  the  specialty  would  not  be  thereby  dis- 
charged, yet,  if  the  party  sued  upon  it  afterwards,  he  would 
incur  the  penalty  of  a  breach  of  the  submission.(6) 

It  has  been  also  said,  that  an  award  cannot  be  made  of 
debt  on  the  arrears  of  an  account  taken  before  auditors 
(c  2)  nor  of    damages  recovered  by  a  judgment,(rf)    be- 
cause these  are  matters  of  record.     Yet  there  can  be  little 
doubt,  but  that  upon  a  general  reference,  for  the  purpose 

(a)  Rol.  Arb.  T.  ;  but  see  1  Lev.  292.     (b)   1  Rol.  243.  2  Cro.  447. 
(c)  Rol.  Arbit.  R.  1.  6.      1  Lev.  292.  (d)  Gouldsb.  91. 

(1)  In  Godfrey  v.  Godfrey,  6  Modern  Rep's.  303,  an  award  respect- 
ing rent  due  upon  a  lease  was  held  good. 

(2)  A  prior  award  may  be  the  subject  of  a  reference.     Caton  v.  M'- 
lavish,  10  Gill  &  Johnson,  192. 
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of  arranging  all  matter  in  dispute  between  parties,  any 
claim,  so  originating,  may  be  taken  by  the  arbitrator  into 
his  consideration  ;  and,  if  the  real  justice  of  the  case  re- 
quire it,  the  party  be  discharged.(l) 

In  no  criminal  case,  where  it  would  be  a  public  offence 
to  compound  an  injury,  can  the  matter  be  referred  to  arbi- 
tration :  indeed,  it  seems  that  parties  are  punishable  who 
enter  into  bonds  with  this  view.(a) 

With  respect  to  cases  of  minor  grievance,  such  as  as- 
sault,^) libel,  conspiracy,  nuisance,  maintenance,  and  the 
like,  wherever  the  party  injured  has  a  remedy  by  action, 
as  well  as  by  indictment,  he  may  submit  the  adjustment 
of  the  reparation  which  he  is  to  receive  to  arbitrators,  as 
well  as  the  costs  incident  thereto.(c)  But  it  seems  that, 
if  an  indictment  have  been  already  preferred,  the  express 
leave  of  the  court  must  be  obtained  to  sanction  a  subse- 
quent reference.  Thus,  upon  one  occasion  in  the  Court 
of  King's  Bench,  where  cross  bills  of  indictment  for  a  riot 
had  been  found,  the  parties  consented  to  refer  all  matters 
in  dispute,  and  executed  mutual  bonds  of  submission,  but 

(a)  2  Vent.  109.     Bacon  Arbit.  A. 

(b)  Blanchard  v.  Lilly— The  King  v .  Lilly,  9  E.  R.  497. 

(c)  Baker  v.  Townshend—  1  Moore,  120.  7  Taunt.  422.  S.  C. 

(1)  When  the  subject  matter  is  clearly  illegal,  DO  binding  award 
can  be  made.  Thus  where  a  bill  of  exchange  was  accepted,  for  a  sum 
awarded  to  be  due  on  illegal  stock  jobbing  transactions,  the  arbitrator 
to  whom  it  had  been  indorsed,  was  held  not  entitled  to  sue  upon  it. 
Strurs  v.  Lashley,  6  Term  R.  6L 

And  where  an  arbitrator  had  found  a  sum  to  be  due  to  one  of  the 
parties  on  an  insurance  transaction  prohibited  by  statute,  the  court  set 
aside  that  part  of  the  award.  Aubert  v.  Maze,  2  Bosauquet  &  Puller, 
371.  But  it  must  appear  clearly  on  the  face  of  the  award  that  the 
transaction  is  illegal,  or  the  court  will  not  interfere  to  set  aside  the 
award.  Wahlenburg  v.  Lageman,  6  Taunton,  351. 
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made  no  application  to  the  Court  for  leave  to  do  so.  When 
this  transaction  came  afterwards  under  the  notice  of  the 
Court,  upon  a  motion  to  set  aside  the  award,  great  surprise 
was  expressed  that  such  a  reference  should  have  taken* 
place  without  their  cognizance  ;  and  it  was  said,  that,  in. 
every  case  were  allowed,  in  prosecutions  of  this  kind,  "  to 
talk  together,"  the  whole  was  under  the  eye  of  the  Court, 
and  their  sentence  formally  allowed.  Yet  in  another  and 
previous  case  of  a  conspiracy,  where  the  same  Court  was 
moved  to  allow  the  prosecutor  and  the  defendants  to  submit 
all  matters  in  dispute  to  the  decision  of  arbitrators,  Lord 
KENYON  made  no  objection,  but  directed  verdicts  of  ac- 
quittal to  be  entered  in  three  indictments  then  pending.(a) 
And  much  more  recently,  where  a  court  of  quarter  ses- 
sions had  recommended  that  two  cases  of  assaults,  in  one 
of  which  an  indictment  had  been  preferred,  should  be  sub- 
mitted to  arbitration,  GIBBS,  Ch.  J.  said,  "  Where  a  party 
injured  has  a  remedy  by  action  as  well  as  by  indictment,, 
nothing  can  deter  such  party  from  referringthe  adjustment  of 
the  reparation  which  he  is  to  receive  to  arbitration,although 
a  criminal  prosecution  may  have  been  commenced."(6) 

In  one  case,  however,  the  Court  of  K.  B.  refused  to 
make  a  submission  a  rule  of  Court  under  the  statute  of 
William,  where  part  of  the  matters  referred  had  been 
made  the  subject  of  an  indictment,  saying  that  the  words 
"  controversies,  suits,  or  quarrels,"  in  the  Act  of  Parlia- 
ment, mean  only  civil  disputes.(c  1) 

(a)  R.  v.  Coombs  and  others,  and  R.  v.  Rant  and  others,  E.  T.  1797, 
reported  in  Kyd  on  Awards,  64. 

(b)  Baker  v.  Townshend,   1  Moore,  120.     7  Taunt.  422.  S.  C. 

(c)  Watson  v.  M'Cullum,  8  T.  R.  520. 

(1)    Although  it  is  frequently  said,  that    certain   criminal  matters 
and  proceedings  may  bo  compromised  or   referred  to  arbitration,  yet  if 
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It  has  been  held,  too,  that  a  submission  for  partition  of 
lands,  cannot  be  n.ade  a  rule  of  Court  under  the  statute, 

it  be  understood  by  this,  that  the  injured  party  may  compound,  or  re- 
fer the  public  injury,  the  proposition  is  not  supported  by  the  authorities. 

The  power  to  refer,  must  be  dependent  upon  the  power  to  compro- 
mise. To  ascertain,  therefore,  whether  a  criminal  charge  may  be  re- 
ferred to  arbitration,  it  is  necessary  to  see  whether  the  law  will  allow 
such  charge  to  be  disposed  of  by  private  agreement  or  compromise. 

In  Horton  v.  Benson,  Freeman's  Rep.  204,  the  court  say  that  "  an 
indictment  for  a  battery  is  the  King's  suit,  and  if  the  arbitrator  did 
award  the  ceasing  of  such  a  prosecution,  it  would  be  void,  because  it 
would  be  to  obstruct  justice." 

In  Beeley  v.  Wing/ield,  1 1  East.  46,  the  defendant,  having  been  in- 
dicted for  ill  treating  his  parish  apprentice,  upon  the  suggestion  of  the 
court,  that,  if  he  would  pay  a  part  of  the  expenses  of  the  prosecution, 
the  term  of  his  imprisonment  would  be  reduced  one  half,  gave  the  note 
to  one  of  the  parish  officers  upon  which  the  suit  was  brought.  Lord 
Ellenborough  held  the  note  to  be  valid.  This,  however,  was  not  a  com- 
promise with  the  injured  party,  but  an  arrangement  with  the  court  as 
to  the  mode  of  punishment.  The  court  said,  "  It  did  not  stifle  a  public 
prosecution,  or  elude  the  public  interest  in  bringing  such  an  offender 
to  justice." 

The  security  in  question,  given  with  the  sanction  of  the  court,  is 
rather  to  be  regarded  as  a  part  of  the  punishment  suffered  by  the  de- 
fendant in  expiation  of  his  offence,  in  addition  to  the  imprisonment  in- 
flicted on  him." 

In  Edgccomb  v.  Bodd,  5  East.  294,  the  court  held  an  agreement, 
not  to  prosecute  for  disturbing  a  public  meeting,  invalid. 

It  was  intimated  in  Pallowes  v.  Taylor,  7  Term  Rep.  471,  that  a 
bond  given  in  consideration  of  not  prosecuting  for  obstructing  a  river, 
was  valid.  But  the  question  was  presented  upon  a  motion  in  arrest  of 
judgment,  and  Lord  Kenyon  said  that  if  the  consideration  was  illegal 
it  should  have  been  pleaded.  It  could  not  then  be  considered. 

In  Baker  v.  Towmend,  1  Moore,  120,  S.  C.  7  Taunton,  422,  the 
defendant  had  been  indicted  for  an  assault.  At  the  recommendation 
of  the  court,  after  conviction,  the  whole  matter  had  been  referred  to 
an  arbitrator. 
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which,  it  was  observed,  extends  only  to  quarrels  for  which 

This  action  was  upon  the  award  and  it  was  objected  that  it  was  not 
a  proper  subject  of  reference.  Gibbs,  C.  J.,  said,  "  When  a  party  has  a 
remedy  by  action,  as  well  as  by  indictment,  nothing  cnn  deter  the  par- 
ty from  referring  the  adjustment  of  the  injury  ichich  he  is  to  receive  to 
arbitration,  although  a  criminal  prosecution  might  have  been  commen- 
ced." But  he  adds,  "  The  principle  to  govern  my  decision  is,  that  all 
civil  matters  may  be  submitted  to  reference." 

Kirk  v,  -Stricktcood,  4  Bosanquct  &  Puller,  421,  was  a  case  where 
the  defendant  having  been  indicted  for  disobeying  an  order  of  main- 
tenance, upon  giving  satisfaction  to  the  parish  officers,  was  subjected 
to  a  nominal  fine  of  one  shilling  and  discharged. 

The  court  held  the  agreement  binding,  on  the  ground  that  the  whole 
proceeding  passed  under  the  eye  of  the  court  at  the  time  of  the  ar- 
rangement, and  that  the  defendant  should  then  have  made  his  objection. 

In  El  worthy  v.  Bird,  2  Simons  &  Stuart,  372,  a  compromise  enter- 
ed into  after  conviction,  with  the  sanction  of  the  court,  was  held  valid. 
While  in  Pool  v.  Baitsfield,  1  Campbell,  55,  an  agreement  not  to  pros- 
ecute was  held  invalid. 

One  Triston  had  procured  the  indictment  of  the  defendant  for  per- 
jury and  also  for  conspiracy.  The  causes  came  on  for  trial  at  Nisi 
Prius,  wlien  by  an  arrangement  between  the  parties,  under  the  sanc- 
tion of  the  court,  it  was  agreed  that  a  verdict  of  not  guilty  should  be 
entered  upon  the  indictment,  and  that  the  indictment  and  all  matters 
in  difference  between  Triston  and  the  defendant  should  be  referred  to 
arbitration,  the  costs  of  both  indictments  to  be  in  the  discretion  of  the 
arbitrators.  Several  meetings  took  place  before  the  arbitrator,  and  the 
defendant  eventually  revoked  the  submission. 

Upon  a  rule  to  show  cause  why  an  attachment  should  not  issue  for 
the  contempt  in  revoking,  the  court  held  that  a  verdict  of  not  guilty 
having  been  entered  upon  the  indictment,  they  were  entirely  dis- 
posed of,  and  were  not  referred  to  the  arbitrator,  notwithstanding  the 
language  of  the  submission.  The  indictment  for  perjury  could  not  be 
referred,  and  doubts  were  expressed  as  to  the  indictment  for  conspira- 
cy. But  the  verdict  of  not  guilty  having  disposed  of  the  indictment, 
and,  there  being  no  evidence  that  the  agreement  was  corruptly  made  to 
stifle  a  prosecution,  it  was  held  valid.  Regina  v.  Hardcy,  19  Law  J. 
Hep.  (N.  S.)  2  B.  196. 

Lord  Demnan,  C.  J.  in  Keis  v.  Lccinan,  6  Adolphus  &  Ellis,  308, 
o 


10  SUBJECT    OF    REFERENCE.  5 

f 

there  is  no  other  remedy  than  by  personal  action  or  suit  in 
equity.(a  1) 

(a)  Smallwood  and  others  v.  Christopher,  M.  T.  3  Greo.  1.  Sir  Peter 
King's  Rep.  C.  B. 

after  reviewing  the  principal  cases,  comes  to  the  conclusion  that  "  the 
result  of  the  cases  makes  it  clear  that  some  indictments  for  misde- 
meanor may  be  compromised,  and  equally  so  that  some  cannot."  "  We 
shall,"  he  adds,  "  probably  be  safe  in  laying  it  down  that  the  law  will 
permit  a  compromise  of  all  offences,  though  made  the  subject  of  a  crim- 
inal prosecution,  for  which  offence  the  injured  party  might  sue  and  re- 
cover damages  in  an  action.  It  is  often  the  only  manner  in  -which  lie 
can  obtain  redress.  But  if  the  offence  is  of  a  public  nature,  no  agree- 
ment can  be  valid  that  is  founded  on  the  consideration  of  stifling  a  pro- 
secution for  it." 

It  is  clear  that  in  England,  cases  of  the  kind  designated  by  Lord 
Denman  are  constantly  allowed  to  be  referred  or  compromised  both  be- 
fore and  after  a  conviction.  Rex  v.  Cotcsbach,  2  Dawl  &  Ry.  265  ; 
Kirk  v.  Stricktcood,  4  Barn.  &  Ad.  42 1  ;  Elwortliy  v.  Bird,  2  Sim- 
mons &  Stuart,  372  ;  King  v.  Maate,  3  Barn.  &  Ad.,  237  ;  King  v. 
Bardell,  5  Ad.  &  El.  619  ;  Dobson  v.  Groves,  6  Ad.  &  El.  N.  S.  637. 

But  this  is  done,  in  the  discretion  of  the  court,  in  order  to  render 
satisfaction  to  the  party  injured,  without  the  trouble  and  circuity  of  a 
civil  action.  Where  the  party  injured  declares  himself  satisfied,  the 
court  will,  if  they  regard  it  as  sufficient  punishment,  discharge  the  par- 
ty upon  payment  of  a  nominal  fine,  or  the  costs.  Chitty's  Grim.  Law,  7, 
498,  665.  Russell  on  Crimes,  Vol.  1,  132. 

But  from  an  examination  of  the  case  it  appears  that  it  is  the  civil 
injury  only  which  is  allowed  to  be  compromised  or  referred,  and  it  ig 
believed  that  there  is  no  case  in  which  a  compromise  has  been  admit- 
ted or  offered  as  a  defeuce  to  an  indictment,  or  in  which  an  agreement 
has  been  held  valid,  unless  the  consideration  was  the  civil  injury  to  the 
party. 

In  this  country  the  same  principle  seems  to  be  recognized  both  in 
the  decisions  of  the  courts  and  in  the  legislation  of  many  of  the  States. 
Jones  v.  Rice,  18  Pick.  430.  People  v.  Bis/top,  5  Wendall,  111.  No- 
ble v.  Peebles,  13  Serg.  &  Rawle,  319.  N.  Y.  Rev.  Stat.  Vol.  2  Mass. 
Rev.  Stat.  Chap.  135,  Sect.  25.  Maine  Rev.  Stat,  Chap.  172,  Sect.  25. 

(1)  In  Brown  v.  Wheeler,    17  Connecticut,  345,    the  objection  was 
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It  would  seem  that  in  some  cases,  where  an  action  is 
not  maintainable,  the  matter  may,  by  leave  of  the  Court, 
be  submitted  to  arbitration  under  the  statute.(a) 

A  mere  question  of  law  may  be  made  the  subject  of  a 
reference.(6  1) 

(a)  See  Hanson  ».  Leversedge,  2  Vent.  243,  contra,  1  Sid.  12. 

(b)  Young  v.  Walter,  9  Ves.  367.     10  Mod.   59.  &c.  &c.     But  see 
post  Chap.  IV.  as  to  the  effect  of  a  mistake  by  the  arbitrator. 

taken  that  an  amicable  partition  of  lands  through  the  medium  of  three 
persons  appointed  by  the  tenants  in  common  did  not  amount  to  a  sub- 
mission, and  was  not,  therefore,  binding  ;  it  being  contended  that  a  pre- 
vious controversy  or  dispute  between  the  parties  was  an  essential  con- 
dition to  a  valid  arbitration. 

A  testator  devised  lands  to  his  widow  and  his  two  sons.  They  sub- 
sequently agreed  that  certain  persons  named  in  the  agreement,  should 
make  a  division  of  the  estate,  and  assign  a  portion  to  each.  A  parti- 
tion was  made  pursuant  to  this  agreement,  and  acquiesced  in  by  the 
parties  for  many  years.  The  defendant  having  acquired  the  title  of  one 
of  the  sons,  claimed  to  be  a  tenant  in  common,  with  the  widow,  of  her 
portion  of  the  estate,  upon  the  ground  above  stated.  But  the  court 
held  that  an  actual  controversy  was  by  no  means  necessary  to  make  a 
valid  submission  and  award.  Two  persons  not  agreeing  about  the  divi- 
sion of  a  common  interest,  may  as  well  refer  the  question  to  mutual 
friends,  as  if  an  assault  and  battery  had  occurred  in  consequence  of  the 
dispute.  A  submission  to  arbitration  is  for  the  purpose  of  an  amicable 
and  easy  settlement  of  a  doubtful  concern ;  and  it  is  wholly  immaterial 
whether  there  be  any  actual  controversy  or  not. 

(1)  This  is  impliedly  done  in  all  cases  of  a  general  submission,  in- 
asmuch as  a  judicial  decision  upon  a  question  of  right,  by  whatever  fo- 
rum it  is  made,  must  almost  necessarily  involve  an  application  of  cer- 
tain rules  of  law  to  a  particular  statement  of  facts,  and  as  the  great 
purpose  of  a  submission  to  arbitrators  usually  is,  to  obtain  a  speedy 
determination  of  the  controversy,  a  submission  to  arbitration  embraces 
the  power  to  decide  questions  of  law,  unless  that  presumption  is  rebut- 
ted, by  some  exception  or  limitation  in  the  submission.  Boston  Water 
Povxr  Co.  v.  Gray,  6  Metcalf,  131.  Jones  v.  Boston  Mitt  Corpora- 
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turn   Co.,  G  Pickering,  148;  Smith  v.    Thorndike,  8  Greenleaf,   119; 
Walker  v.  Sanburn,  8  Grecnleaf,  288. 

A  pure  question  of  law  raised  upon  a  demurrer  may  be  referred  to 
an  arbitrator,  Chin?  v.  C/,ing,  G  Ves.  281  ;  Young  v.  Walter,  9  Ves. 
364  ;  Matthew  v.  Davis,  1  Bowling  N.  S.  679.  So  he  may  be  called  to 
determine  the  liability  of  a  party  on  a  promissory  note  upon  a  given 
state  of  facts,  WUL'msoii  v.  Page,  1  Hare,  276,  or  to  put  his  construc- 
tion on  an  act  of  Parliament,  Prince  v.  Hollis,  1  M.  &  S.  105  ;  or  on 
the  effect  of  a  will,  Stejf  v.  Andrews,  2  Haddock,  6. 

ADDITIONAL  NOTE. — From  the  principles  laid  c'own  in  this  chapter,  it 
appears  that  all  controversies  which  the  parties  might  adjust  by  agree- 
ment between   themselves,  may  be  the  subject  of  an  arbitration.     But 
there  are  many  cases  which   it  is    not  expedient   to  submit  to  arbitra- 
tors, and  others  which   it  is  inconvenient  and  improper  to  lay  before   a 
jury.     Excellent  as  a  trial  by  jury  undoubtedly  is  as  a  means  of  inves- 
tigating the  truth,  yet  there   are  cases  to  which  for  various  reasons  it  is 
not   applicable.     Thus  when  long  and  complicated  accounts  are  to  be 
examined,  it   can  hardly  be  expected  that  twelve  men  placed  at  hazard 
in  the  jury  box,  should  be  able  to  determine  very  accurately  upon  the 
allowance  of  particular  items,  or  to  strike  a  nice   balance  between  the 
contending  demands.     Again,  it  will  often  happen  that  two  men  will 
lay  claim    to  the  same   thing  as  a  matter    of  mere  right,  which,  un- 
der proper  regulations,  might  very  well  suffice   for   both,  and  of  which 
it  might  be  ruinous  to  either  one  to  be  wholly  deprived,  as  a  stream  of 
water,  yet  in  such  a  case  the  verdict  of  a  jury   can  only  determine  to 
whom  the  right  belongs  ;  it   cannot  look  to  the  consequences  nor  make  a 
beneficial  division  of  the  use  between  both.     In  this  way  (arbitration) 
the  parties  have  the  benefit  of  a  more  deliberate  investigation  ;  if  the 
matter  be  of  a  scientific  nature,  or  removed  from]  the  common  informa- 
tion of  men,  they  may  select  some  one  to  decide  it  whose  habits  have 
made  him  conversant  with  it,  and  by  investing  him  with  more  or  less 
power,  they  may  have  a  decision  more  single  and  unbending  than  that 
of  the  law,  prospective  in  its  operation,  and  limiting  in  detail  the  fu- 
ture exercise  of  disputed  rights. 

The  instances  in  which  an  arbitration  should  be  adopted  in  prefer- 
ence to  any  litigation  are  principally  those,  when,  from  the  very  nature 
of  the  subject,  it  would  ultimately  by  a  judge  and  jury,  be  properly 
considered  a  case  unfit  to  be  tried  in  court,  as  in  cases  of  long  and  in- 
tricate acoounta  and  where,  to  obtain  a  clear  understanding,  it  would 
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be  necessary  to  refer  to  numerous  documents,  and  make  or  explain  cal- 
culations, and  through  which  each  of  the  twelve  jurors  in  the  jury  box 
could  not  conveniently  proceed,  so  as  to  form  his  own  judgment.  In 
such  and  the  like  cases,  even  days  might  be  consumed  on  a  trial,  with- 
out even  a  probability  of  the  jury  arriving  at  a  just  conclusion,  and  the 
party  persisting  in  a  formal  trial  would  inevitably  so  prejudice  a  jury 
against  him  as  probably  to  suffer  in  the  result.  In  such  a  case,  the 
whole  cause  should  be  referred,  in  the  first  instance,  or  the  party  should 
agree  to  refer  the  matters  of  figure,  and  try  the  cause  upon  one  or  more 
distinct  points  of  fact,  that  may  be  readily,  and  within  a  convenient 
time,  disposed  of  by  the  jury.  Thus  consenting  to  relieve  the  jury 
from  so  embarrassing  an  investigation,  they  will  perceive  that  the  par- 
ties are  disposed  to  try  the  case  fairly,  and  will,  consequently,  give  the 
single  disputed  point  a  full  and  just  consideration.  Other  cases  fit  to 
be  referred  are  frequently  those  where  it  would  be  impracticable  to  col- 
lect or  keep  together  several  witnesses,  so  as  to  attend  upon  a  fixed 
day  at  Nisi  Prius  ;  or  disputes  between  neighbors,  respecting  suppos- 
ed nuisances  by  building  or  otherwise,  to  ancient  lights  or  water  cour- 
ses, ways  or  other  property,  where  not  only  the  rights  of  the  parties 
may  be  referred,  and  the  damages,  but  also  the  question  whether,  upon 
any  and  what  terms,  and  subject  to  what  modification,  the  alleged  nui- 
sance shall  or  shall  not  be  continued. 

So,  as  an  award  upon  the  title  to  land  is  binding  upon  all  the  parties, 
it  would  be  proper  in  questions  of  right  to  small  property,  to  refer  the 
matter  to  some  competent  person.  So,  subjects  of  delicacy,  unfit  to  be 
exposed  to  public  investigation,  especially  between  near  relations,  should 
be  referred,  unless  some  injury  to  character  has  been  occasioned. 

But,  on  the  other  hand,  in  cases  of  calumny,  requiring  public  con- 
tradiction, or  open  apology,  it  would  not  be  proper  to  refer  to  arbitration. 

Again,  when  one  or  more  witnesses  to  an  important  fact  would  re- 
quire strict  cross-examination,  in  public,  before  a  judge  or  jury,  so  as 
to  elicit  truth,  it  might  be  dangerous  to  refer  to  arbitration,  when  the 
witnesses,  if  so  disposed,  would  probably  swear  without  apprehension  of 
consequences.  So  where  sureties,  or  bail  in  an  action  or  replevin  suit, 
are  responsible,  a  reference,  without  their  concurrence,  will,  in  some  ca- 
ses, though  not  in  all,  discharge  them  from  liability.  Archer  v.  Hale,  4 
Bing.  464.  Aldridge  v.  Harper,  10  Bing.  118. 

When  the  plaintiff  or  defendant  resolve  to  stand   upon  some   strict 
right  or  objection  that  may  not  aooord  with  the  equity  or  justice 
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of  the  case,  then  it  would  be  injudicious  to  refer,  at  least  without  ex- 
pressly stipulating  that  if  any  legal  objection  either  to  the  evidence  or 
to  the  result  should  be  taken,  then  absolutely,  the  party  slutll  ftave  the 
benefit  of  it,  and  negatively,  that  it  shall  not  be  in  the  discretion  of  the 
arbitrator,  to  deny  effect  to  it,  for,  unless  expressly  controlled  in  this 
respect,  some  arbitrators  will  exclude  a  legal  ground  of  defence,  such 
as  usury,  (Delner  v.  Barnes,  1  Taunt.  48.  6  Taunt  254,)  or  a  forfeit- 
ure between  landlord  and  tenant,  and  make  their  award  according  to 
what  they  consider  is  the  justice  of  the  case  ;  and  such  award  would 
unless  expressly  provided  otherwise,  be  sustained,  and,  consequently, 
the  client  prejudiced.  In  such  a  case,  the  submission  and  rule  of  court 
must  be  express  ;  not  that  the  arbitrator  be  at  liberty  to  state  the  facts 
or  objections  specially,  but  that  he  shall  state  the  same,  if  requested 
by  the  party,  so  as  to  be  peremptorily  compulsory  upon  him  ;  and  even 
then,  sometimes  he  might  come  to  a  conclusion,  that  no  legal  objection 
was  raised  by  the  evidence  ;  so  that,  in  each  particular  case,  it  will  be 
essential  to  be  cautious  in  the  terms  of  the  reference.  2  Chitty's  Prac- 
tice, 75. 


CHAPTER  II. 

PARTIES. 

It  may  be  assumed,  as  a  general  principle,  that  all  per- 
sons, capable  of  suing-  and  being  sued,  may  be  parties  to 
a  reference  ;  while  such  as  are  under  a  natural  or  civil  in- 
capacity, although  they  may  be  made  nominal  parties,  can- 
not be  compelled  to  peform  the  award.(l) 

(1)  The  rule  is  generally  laid  down  in  these  words,  "  Every  person 
capable  of  making  a  disposition,  or  a  release  of  his  right,  may  make  a 
submission  of  that  right  to  arbitration,  and  consequently  will  be  bound 
by  an  award  made  in  pursuance  thereof.  But  persons  who  cannot 
bind  themselves  by  contract  cannot  submit  to  arbitration,  as  persons 
attainted  or  outlawed,  infants,  femes  covert,  &c.  Comyns,  Dig.  Arb. 
D.  2.  ;  Bacon's  Abridgmedt,  Arb.  C.  ;  Kyd  on  Awards,  20 ;  Billings  on 
Awards,  27 ;  Watson  on  Arbitration,  65  ;  Kussell's  Arbitrator,  20  ; 
Furbish  v.  Hall,  8  Greenleaf,  315. 

Where  there  is  a  capacity  to  contract,  with  a  liability  to  pay,  there 
is  generally  a  power  to  arbitrate,  and  corporations  having  the  powers  of 
ordinary  parties  respecting  contracts,  may  submit  a  controversy  to  ar- 
bitration. Brady  v.  The  Mayor  of  Brooklyn,  1  Barbour,  584.  A  cor- 
poration, when  a  party  to  an  action  in  court,  may  lawfully  take  any 
step,  that  an  individual  under  like  circumstances  might  take,  to  bring 
the  action  to  final  judgment.  And  a  trial  by  arbitrators,  appointed  by 
the  court  with  the  consent  of  both  parties,  is  one  of  the  modes  of  pros- 
ecuting a  suit  to  judgment  as  well  established  and  as  fully  warranted 
by  law  as  a  trial  by  jury.  Alexandria  Canal  Co.  v.  Swann,  5  Howard, 
83.  A  town  may  enter  into  a  submission  or  authorize  an  agent  to  do 
so.  Buckland  v.  Conway,  16  Massachusetts,  396  ;  Schoff  v.  Bloonifield, 
8  Vermont,  472  ;  Dix  v.  Dummerston,  19  Vermont,  262.  But  the 
selectmen  of  the  town  have  not  virtutc  ojficii  power  to  submit  a  question 
involving  the  liability  of  the  town  for  the  support  of  a  pauper.  Gris- 
wold  v.  North  Stouington,  5  Connecticut,  367. 
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With  respect  to  a  feme,  concrl,  there  are  particular  cases 
in  which  she  not  only  may,  but  ought  to  be  made  a  party 
to  a  submission. 

Thus  where,  upon  a  difference  concerninr  certain  land, 
it  was  awarded  that  the  defendant  should  convey  it  to  the 

The  overseers  of  the  poor  of  a  town  are  not  empowered,  ex  officio,  to 
submit  a  claim  oil  behalf  of  a  pauper  to  arbitration.  The  plaintiff  in 
a  suit,  a  woman  of  feeble  understanding,  who  had  lived  in  the  family 
of  the  defendant  as  a  servant,  afterwards  became  chargeable  to  the 
town  as  a  pauper.  The  overseers  of  the  poor  made  a  demand  against 
the  defendant  for  the  balance  claimed  as  her  wages,  to  be  applied  in 
her  support.  This  demand  the  defendant  and  the  overseers  jointly 
submitted  to  the  determination  of  certain  referees,  who  awarded  a  bal- 
ance due  from  the  defendant  which  he  refused  to  pay.  Upon  an  action 
brought  in  the  name  of  the  pauper  upon  this  award,  it  was  held  that  the 
overseers  of  the  poor  had  no  authority,  by  virtue  of  their  office,  to  bind 
the  pauper  by  their  submission,  and  that  the  award  was  therefore  void 
for  want  of  mutuality  in  the  reference.  Furbish  v.  Hall,  8  Greeuleaf,  315. 

No  officer  of  the  United  States  has  authority  to  enter  into  a  sub- 
mission on  behalf  of  the  government.  Where  the  defendant,  in  an  ac- 
tion for  flowing  land  belonging  to  the  United  States,  pleaded  a  submis- 
sion of  the  matter  in  controversy  by  the  District  Attorney  on  behalf  of 
the  government,  and  an  award  pursuant  thereto  ;  the  court  (Woodbury 
J.)  held  that  the  award  was  not  binding  upon  the  United  States.  "  The 
objection  to  the  validity  of  the  award  is,  in  my  view,  decisive,  that 
there  is  a  want  of  authority  in  any  officer  of  the  United  States  to  en- 
ter into  a  submission  in  their  behalf,  which  shall  be  binding.  All  ju- 
dicial power  is  by  the  constitution  vested  in  the  Supreme  Court,  and 
such  inferior  courts  as  Congress  may,  from  time  to  time,  ordain  and 
establish.  Constitution,  Art.  3  $  1.  No  department  or  officer  has  a 
right  to  vest  any  of  it  elsewhere  ;  and  it  has  been  questioned  even  if 
Congress  can  vest  it,  in  any  tribunals  not  organized  by  itself.  1  Whea- 
ton,  304,  330,  336,  and  authorities  cited  in  the  case  of  the  British  Pris- 
oners, (1  Woodbury  &  Minot  70.)  It  is  our  duty  to  take  notice  that  no 
act  of  Congress  has  granted  any  authority  to  any  arbitrators  in  cases 
like  this  ;  and  hence  though  the  former  district  attorney  speaks  in  the 
award  as  if  authorized  to  submit  this  case,  he  doubtless  means  that  he 
was  "  authorized"  by  the  solicitor  of  the  treasury  or  war  department 
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plaintiff  the  latter  brought  a  bill  in  equity  to  have  the 
award  performed ;  to  which  the  defendant  pleaded,  that, 
before  the  submission  and  the  award  was  made,  he  and  his 
wife  were  jointly  seized  of  the  piece  of  ground,  awarded  to 
be  conveyed  to  the  plaintiff,  and  that  she  was  no  party  to 
the  submission  :  it  was  not  doubted  but  that  this  plea  was 
a  good  bar  to  the  award,  though  the  Court,  in  the  parti- 
cular case,  decreed  the  party  to  convey,  according  to  an 
agreement  which  he  had  entered  into  to  this  effect  previ- 
ous to  the  arbitration.(a) 

Again,  if  a  leasehold  interest  were  conveyed  by  a  feme 
sole,  in  trust  for  the  use  of  herself,  and  she  afterwards 
married,  the  husband  alone  would  not  have  the  power  to 
dispose  of  it ;  and  we  may  conclude,  that  to  any  refer- 
ence of  a  dispute  concerning  it,  she  ought  to  be  made  a 
party.(6)  The  same  if  the  wife  were  possessed  of  a  chat- 
tel real  en  auter  droit,  as  executrix,  or  as  administratrix,^) 

(«)  Berry  v.  Wade  and  wife,  Ca.  Temp.  Finch,  180  ;  and  see  Lumlcy 
v,  Button.  1  Rol.  Rep.  268. 

(4)  March.  44.  ;  and  see  March.  88.  (c)   1  Inst.  351.  a. 

to  do  so,  and  not  by  any  special  law.  As  we  are  bound  to  know  that 
neither  he  nor  they  were  authorized  by  any  law  for  that  purpose,  it  fol- 
lows, that  any  arrangement  by  the  solicitor  of  the  treasury,  or  by  the 
war  department,  or  by  the  district  attorney,  to  refer  such  a  claim  is 
not  binding.  United  States  v.  Nicell,  Paine,  646.  Such  submissions 
and  awards  are  sometimes  useful,  as  they  may  be  afterwards  accepted 
and  voluntarily  enforced  by  the  proper  authority,  as  a  guide  to  what 
is  supposed  to  be  nearly  right  and  safe  ;  but  I  can  see  no  legal  ground 
on  which  their  execution  can  be  compelled  by  a  court  of  law.  The  case 
of  the  disputed  title  to  the  pea-patch  in  the  Delaware  Bay,  is  familiar 
to  many  of  us,  where  a  most  inconvenient  delay  has  occurred,  in  author' 
izing  a  reference  of  the  dispute  by  a  special  act  of  Congress,  it  being 
conceded  on  all  hands  that  no  authority  already  existed  for  making 
such  a  reference."  United  States  v.  Ames,  1  Woodbury  &  Minot,  76. 
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or  as  guardian,(a)  &c. ;  but  if  it  were  as  executrix  of  a 
former  husband  that  she  took,(6)  it  would  appear  that  she 
needs  not  be  joined  in  the  submission,  since  of  such  pro- 
perty her  husband  could  dispose  without  her  consent.  It 
seems  clear,  however,  that,  in  a  matter  affecting-  her  sepa- 
rate interest,  the  wife  would  not  be  bound  by  the  submis- 
sion of  the  husband  alone.(l) 

It  has  been  laid  down,  generally,(c)  that  a  feme  covert, 
acting  with  respect  to  any  property  settled  upon  her,  and 
of  which  she  has  the  separate  disposal,  is  competent  to  act 
in  all  respects  as  a  feme  sole  ;  and  this  has  been,  subse- 
quently, declared  by  Lord  THCRLOW,  to  be  a  proper 

(a)  Plowden,  294. 

(b)  Thrustout  v.  Coppinr  3  Wile.  277.     See  Eol.  Arb.  D.  I. 

(c)  Peacock  v.  Monk,  2  Ves.  190. 

(1)  The  consent  of  a  married  woman  to  an  award  is  not  binding 
upon  herself  or  her  husband.  A  woman,  tenant  for  life  of  an  estate, 
with  remainder  to  her  daughters,  having  entered  into  a  submission  res- 
pecting the  estate,  was  directed  by  the  award  to  convey  the  estate  to 
the  plaintiff  upon  certain  conditions.  Upon  a  bill  brought  against  the 
daughters,  and  against  the  husbands  of  such  as  were  married,  to  compel 
them  to  convey,  it  was  proved  that  upon  a  former  proceeding,  some  of 
the  daughters  had  sworn  that  they  were  willing  to  make  the  convey- 
ance pursuant  to  the  award,  and  it  was  contended  that  they  were  thus 
bound,  to  convey  their  interest  in  the  estate.  But  the  Lord  Chancel- 
lor held  that  had  they  been  sole,  their  answers  would  have  been  bind- 
ing as  an  assent  to  the  award,  but  that  being  under  coverture,  they  had 
no  power  to  bind  themselves  or  their  husbands.  Evans  v.  Cogan,  2  P. 
Williams,  450. 

In  Davis  v.  Page,  9  Vesey,  350,  where  one  of  the  parties  was  a  mar- 
ried woman,  interested  in  certain  real  estate  involved  in  the  suit,  the 
court  refused  to  allow  a  reference  of  the  suit  to  arbitration,  or  even  a 
reference  to  the  master  to  inquire,  as  in  the  case  of  infant  parties,  whe- 
ther a  reference  would  be  for  the  benefit  of  the  married  woman. 
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rule.(a)  From  this  principle,  therefore,  it  would  seem 
to  follow,  that  a  married  woman  may  submit  to  arbitration 
any  disputes  concerning  such  property,  even  without  her 
husband  being-  joined.  The  real  difficulty  would  be  how 
to  compel  performance  of  the  award.  The  Courts  would 
probably  listen  with  great  unwillingness  to  an  application 
for  an  attachment  against  her,  even  if  they  had  sanctioned 
the  reference.  In  one  case,(6)  the  Court  of  Chancery  de- 
creed a  specific  performance  of  a  contract,  entered  into  by 
a  wife  alone,  to  sell  certain  separate  property,  which  she 
was  authorized  by  settlement  to  dispose  of;  and  in  Allen 
v.  Papworth,(c)  where  a  bill  was  brought  by  husband 
and  wife  for  an  account,  the  wife  together  with  her  hus- 
band submitting  that  the  profits  of  her  separate  estate 
should  be  applied  to  pay  die  husband's  debts,  she  was  de- 
clared to  be  bound  by  that  submission,  and  the  profits  of 
her  separate  estate  were,  by  decree,  directed  to  be  so  ap- 
plied ;  now  there  certainly  seems  to  be  a  strong  analogy 
•between  these  cases,  and  that  of  decreeing  performance  of 
an  award  respecting  the  wife's  separate  property,  where 
she  has  been  a  voluntary  party  to  the  submission.  If  this 
analogy  exist,  then  we  may  collect,  with  tolerable  clear- 
ness, the  extent  of  her  liability  from  the  judgment  given  by 
the  Chancellor  in  the  case  of  Hulme  v.  Tenanted)  which 
was  the  case  of  a  bill  brought  by  the  obligee  upon  join-t 
bonds  by  husband  and  wife  for  ISO/.,  to  recover  that  sum 
out  of  the  separate  property  of  the  wife  ;  which  separate 
property  was  created  by  deed,  and  was  principally  real  es- 
tate, conveyed  to  trustees  in  trust  to  receive  and  pay  the 

(a)  Hulme  v.  Tenant,  1  Br.  Oh.  Kcp.  16. 

(/;)  Grigby  v.  Cox,  1  Ves.  517;    but  see  Emery  v.  Wasc,  5  Ves.  846. 

(c)  1  Ves.  163. 

(d)  1  Br.  Ch.  Rep.  1& 
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rents  to  the  wife,  and  to  convey,  according1  to  the  appoint- 
ment of  the  wife  by  will  or  deed :  certain  other  part  of  the 
separate  property  was  in  trust,  to  be  sold,  the  produce  mo- 
ney to  be  retained  by  the  trustees,  to  be  laid  out  according 
to  the  directions  of  the  wife.  The  bill  was  brought  against 
the  husband,  the  wife,  and  the  trustees.  The  Lord  Chan- 
cellor, after  recognizing  the  principle  before  alluded  to 
that  afcm1}  covert,  acting  with  regard  to  her  separate  pro- 
perty, is  competent  to  act  in  all  respects  as  a  feme  sole,  went 
on  to  say,  "  If  a  married  woman  had,  by  instrument,  con- 
tracted that  this  or  that  portion  of  her  separate  estate  should 
be  disposed  of  in  this  or  that  way,  I  think  she  and  her  trus- 
tees might  have  been  decreed  to  make  that  disposition  ; 
but  if  she  enter  into  an  engagement,  which  would  make  a 
feme  sole  liable  to  the  whole  extent  of  the  contract  as  to 
her  person,  &c.  in  every  respect,  it  is  clear  such  general  en- 
gagement entered  into  by  a  feme  coveit  will  not  bind  her  as 
such.  It  is  not  like  the  case  of  an  infant  who  is  incapable 
of  acting  ;  but  in  respect  of  a  feme  covert,  determined  cases 
seemed  to  go  thus  far,  that  the  general  engagement  of  the 
wife  shall  operate  upon  her  personal  property,  shall  apply 
to  her  rents  and  profits  of  her  real  estate,  and  that  her  trus- 
tees shall  be  obliged  to  apply  personal  estate,  and  rents 
and  profits  when  they  arise,  to  the  satisfaction  of  such  gen- 
eral engagement ;  but  this  Court  has  not  used  any  direct 
process  against  the  separate  estate  of  the  wife,  and  the 
manner  of  coming  at  the  separate  property  of  the  wife  lias 
been  by  decree  to  bind  the  trustees  as  to  personal  estate 
in  their  hands,  or  rents  and  profits,  according  to  the  exi- 
gency of  justice,  or  of  the  engagement  of  the  wife  to  be 
carried  into  execution.  I  believe  there  is  no  instance  of  a 
personal  decree  against  a  feme  covert,  for  payment  of  any 
sum  whatever  ;  though  her  personal  property  is  liable,  yet 
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the  decree  is  to  fetch  forth  her  separate  estate,  and  make 
it  liable  to  her  engagement.  I  have  no  doubt  about  this 
principle,  that  if  a  court  of  equity  say  a  feme  covert  may 
have  a  separate  estate,  the  court  will  bind  her  to  the  whole 
extent,  as  to  making  that  estate  liable  to  her  own  engage- 
ments ;  as,  for  instance,  for  payment  of  debts,  &c. ;  but 
although  the  remedy  here  is  more  extensive  than  in  a  court 
of  law,  I  do  not  find  the  Court  has  ever  ordered  a  power 
to  be  executed  ;  they  have  industriously  stopped  short  of 
so  doing,  and  have  only  given  a  remedy,  by  stopping  the 
fund,  where  the  power  was  executed."(l) 

It  appears  that  a  married  woman  may  submit  to  a  re- 
ference the  adjustment  of  the  terms  of  a  separation,  and 
that  this  needs  not,  in  all  cases,  be  done  by  her  procliein 
amij(a) 

(a)  Bateman  v.  Countess  of  Boss,  1  Dow's  Rep.  235  ;  but  see  the 
case. 

(1)  A  person  who  has  entered  into  a  submission  to  which  a  mar- 
ried woman  is  a  party,  cannot  be  relieved  from  the  obligation  to  per- 
form the  award  on  the  ground  that  she  is  not  bound.  Parties  who  en- 
ter into  a  submission  with  a  full  knowledge  of  the  disability  of  one  of 
the  contracting  parties,  shall  not  afterwards  be  allowed  to  allege  that 
disability  as  an  excuse  for  not  performing  the  award.  Warner,  in  re 
1  Bowling  &  Lowndes,  148  ;  S.  C.  8  Jurist  1097.  The  same  principle 
is  asserted  in  respect  to  infants  in  Wrightson  v.  Bywater,  3  Meeson  & 
Welsby,  199. 

But  in  llumaey  v.  Leek,  5  "Wendell,  20,  an  award  to  which  a  mar- 
ried woman  was  sole  party  on  one  side,  was  held  void.  A  married  wo- 
man entered  into  a  submission  with  the  defendant,  each  party  placing 
•a  note  for  one  hundred  dollars  in  the  hands  of  the  arbitrators.  The 
arbitrator  having  found  against  the  defendant,  indorsed  on  his  note  a 
sum  sufficient  to  reduce  it  to  the  amount  of  the  award.  The  married 
woman  afterwards  assigned  the  note  to  one  of  the  arbitrators,  who 
brought  the  suit.  Want  of  mutuality  in  the  submission  was  the  reason 
assigned  by  the  court  for  refusing  to  enforce  the  payment  of  the  note, 
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There  seems  to  be  no  objection  to  a  feme  covert,  a  sole 
trader  by  the  custom  of  London,  referring1  to  arbitration 
an  action  brought  by  or  against  her,  in  that  capacity,  in 
the  city  court ;(«)  but  the  only  remedy  which  the  oppo- 
site party  could  obtain,  if  she  refused  performance  of  the 
award  so  made,  would  be  in  that  court. 

It  will  scarcely  be  doubted  but  that,  where  the  husband 
is  dead  in  law,(6)  as  by  being  banished,  transported,  or 
having  abjured  the  realm,  the  wife  may  submit  her  dis- 
putes to  arbitration ;  since,  in  such  case,  the  capacity  of 
suing  and  being  sued  alone  is  restored  to  her.(c) 

An  infant  may  be  a  party  to  a  submission  ;  but  it  is  dis- 
cretionary with  him,  when  arrived  at  full  age,  to  comply 
with  or  to  refuse  performance  of  the  award.(rf  1) 

(a)  See  a  most  elaborate  judgment  of  Lord  Eldon,   2  B.  &  P.  93. 
Beard  and  wife  v.  Webb  and  another. 

(b)  Countess  of  Portland  v.  Prodgers,  2  Vern.  104.     Corbettv.  Po- 
elnitz,  1  T.  B.  5. 

(c)  Co.  Litt.   133.  a. 

(d)  Gillv.  Russell,  Freem.  62.  139.     See  Rudston  v.  Yates,  March 

111,  141.     Vin.  Arbit.  N.  17.  A.  a.     Cavendish  v. ,  Ca.  Ch.  299. 

ace.  Evans  v.  Cogan,  2  P.  Wms.  449. 

though  it  was  also  suggested  that  as  the  legal  title  to  the  note,  if  valid, 
was  in  the  husband,  the  wife  could  not  assign  it  to  the  plaintiff 

(1)  In  Davis  v.  Page,  9  Vesey,  350,  it  is  said  to  be  the  practice, 
when  a  reference  of  a  suit  to  arbitration  is  proposed  in  which  there  are 
infant  parties,  to  refer  the  matter  to  a  master  to  inquire  whether  it 
would  be  for  the  benefit  of  the  infant  to  submit  to  arbitration.  See  also 
Dowse  v.  Cox,  10  Moore,  272. 

Upon  a  parol  submission  made  by  an  infant  plaintiff  suing  by  his 
next  friend,  the  arbitrator  awarded  in  favor  of  the  defendant,  and  de- 
cided that  the  infant  should  pay  all  costs.  Upon  a  motion  for  a  judg- 
ment as  in  a  case  of  a  nonsuit  the  court  directed  that  notice  should  be 
given  to  the  plaintiff  that  the  award  had  been  made,  and  that  he  should 
be  asked  whether  he  would  abide  by  it  or  not ;  and  that  if  he  refused 
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A  man  may  submit  to  a  reference  for  another,  (a) 
and  will,  in  most  cases,  be  answerable  for  the  obedi- 
ence of  that  other  to  the  award.  (1)  Thus  a  husband 

(a)  Rol.  Arbit.  B.  18,  19.  Adams  v.  Staley,  2  Show.  61.  Shelf  v. 
Bailey,  Coin.  Rep.  184.  Barker  v.  Lees,  2  Keb.  64. 

to  do  so,  the  defendant  might  carry  down  the  record,  and  proceed  to  trial 
by  proviso.  Godfrey  v.  Wade,  6  Moore,  488. 

(1)  But  the  party  for  whom  he  submits  must  be  so  bound  by  the 
submission  as  to  be  concluded  by  the  award,  otherwise  there  is  no  mu- 
tuality, and  the  award  will  not  be  binding.  Vosburgh  v.  Same,  14 
Johnson,  302  ;  Eastman  v.  Burleigh,  2  New  Hampshire,  484. 

Where  the  adult  heirs  of  an  estate  entered  into  a  submission  by 
which  they  agreed  that  the  minor  heirs  should  perform  the  award,  and 
also  that  they  would  keep  the  other  party  harmless,  and  indemnify  him 
against  all  damage  which  he  might  sustain  in  consequence  of  the  non- 
conformity of  the  minor  heirs  to  the  award,  it  was  adjudged  that  such 
submission  was  mutual,  and  that  the  adult  heirs  could  enforce  it  against 
the  other  party.  Smith  v.  Van  Nostrand,  5  Hill,  419. 

If  a  submission  be  entered  into  by  a  person  on  behalf  of  another, 
without  authority,  the  prinaipal  cannot,  after  an  award  has  been  made, 
ratify  the  submission  so  as  to  bind  the  other  party.  Eastman  v.  Bur- 
leigh,  2  New  Hampshire,  484  ;  Furbish  v.  Hall,  8  Greenleaf,  315. 

A  party  who  enters  into  a  submission  with  an  infant  is  bound 
thereby,  and  cannot  object  to  the  disability  of  the  infant  to  bind  him- 
self absolutely.  A  suit  to  which  there  were  infant  parties,  was  referred 
by  consent  of  the  attorneys,  and  the  award  made  in  pursuance  thereof 
was  contested  on  the  ground,  that  the  infants  not  being  bound,  the  sub- 
mission was  not  mutual,  and  therefore  not  binding.  Baron  Parke  thus 
disposes  of  the  objection  :  "  The  answer  is  that  all  parties  well  knew 
that  these  were  infant  parties,  and,  as  they  must  be  presumed  to  know 
the  law,  they  knew  tliey  were  not  bound  by  the  attorney's  consent  in 
their  behalf,  and  therefore  they  had  all  the  consideration  which  they 
stipulated  for,  and  the  consent  of  those  parties  who  could  and  did  consent, 
was  a  sufficient  consideration  in  point  of  law  for  their  promise.  Wright- 
son  v.  Bywater,  3  Meeson  and  Welsby,  199.  So  held,  too,  in  Henery, 
Batty  (Irish)  125  :  and  in  Boyds  v  Magruders,  2  Robinson  (Va.)  761. 
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may  submit  for  his  wife  ;(a)   a   parent,(&  1)  or   a  guar- 
dian^) for  an  infant ;    one   of   many   partners   for    the 

(«.)  Sti.  351.     Emery  v.  Wasa,  5  Ves.  846. 

(b)  Stone  v.  Knight,  Latch  207.  Rudston  v.  Yates,  March  111. 
141.  Gill  v.  Russell,  Freem.  62.  139.  Comb.  318,  Bowyer  v.  Blork- 
sedge,  3  Lev.  17.  1  Wife.  28.  Maule  v.  Maule,  4  Dow's  Rep.  363. 

But  in  Biddle  v.  Dowse,  6  Barnwcll  &  Creswell,  255,  where  a  case  in 
chancery  had  been  referred  by  consent  of  the  attorneys,  it  was  held 
that  there  was  no  valid  submission  on  the  part  of  certain  infant  parties, 
the  attorneys  representing  the  next  friends  of  the  infants,  rather  than 
the  infants  themselves,  and  not  having  authority  to  bind  the  next  friends 
to  such  an  agreement  on  behalf  of  the  infants. 

(1)  A  parent,  on  behalf  of  his  infant   son,  submitted  all  claims  for 
damages  on  account  of  a  trespass  upon  the  son,  to  arbitrators.     Upon 
an  objection  that  the  son  would  not  be  bound  by  the  award,  it  was  de- 
cided  that  the  father  being  authorized  to  receive  the  money  paid  in 
satisfaction   of  the  trespass,  he  had  power  to  enter  into  a  submission 
and  bind  the  son  to  abide  by  the  award.     Beebe  v.  Traiford,  Kirby, 
215. 

(2)  A  guardian  has  a  general  authority  to  submit  to  arbitrators  or 
referees,  questions  and  controversies  respecting  the  property  and  inter- 
ests of  his  ward.     Weed  v.  Ellis,  3  Caines,  253  ;    Hutchins  v.    John- 
son, 12  Connecticut,  376  ;  Weston  v.  Stuart,  2  Fairfield,  (11    Maine) 
326. 

And  an  action  by  the  guardian  on  the  award,  must  be  in  the  name  of 
the  ward.  Hutchins  v.  Johnson,  supra. 

A  guardian  ad  litem  has  no  power  to  enter  into  a  submission,  even 
by  a  reference  under  a  rule  of  court.  "  He  is  to  defend  the  suit  in  the 
court  from  which  he  derives  his  authority,  according  to  the  rules  and 
principles  of  law  applicable  to  the  case  as  administered  in  that  tribu- 
nal." "  It  is  not  within  the  scope  of  his  authority  or  duty  to  consent 
to  change  the  tribunal,  or  that  the  decision  shall  be  upon  principles 
other  than  those  applicable  to  the  forum  in  which  the  suit  is  pending. 
His  special  or  restricted  powers  admit  of  the  exercise  of  no  such  discre- 
tion." Hannum  v.  Wallace,  9  Humphrey,  129;  Fort  v.  Battle,  13 
Smedes  &  Marshall,  133. 
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rest  (a  1);  an  attorney  for  his  client  (6);  a  trustee  for  his 
cestui  que  trust,  (c) 

(a)  Strangford  v.  Green,  2  Mod.  228. 

(b)  Cayhill  v.  Fitzgerald,  1  Wils.  28.  58.      Bacon  v.  Dubarry,  Salk . 
70.  B.  C.  Ld.  Raym.  246.     Holt.  78.      12  Mod.  129.  Carth.  412.  Skin. 
679.      See  also  3  Wils.  374.     Dyer,  217.  b. 

(c)  Davies   v.  Ridge  and  another,  3  Esp.  N.  P.  C.  101.      Lynch  v. 
Clemenoe,  1  Lutw.  571. 

(I)  It  is  generally  admitted  that  a  partner  cannot,  by  deed,  bind 
his  co-partner  in  a  submission  to  arbitration,  or  render  him  liable  on 
the  award.  The  technical  rule  that  partners,  as  such,  have  no  author- 
ity to  bind  each  other  by  an  instrument  under  seal,  renders  a  submis- 
sion by  one  partner  in  this  mode,  invalid  as  against  his  co-partner. 
Steiglitz  v.  Eggington,  Holt,  143;  Karthaus  v.  Ferrer,  1  Peters,  221  ; 
Buchanan  v.  Curry,  19  Johnson,  137;  Eastman  v.  Burleigh,  2  New 
Hampshire,  484 ;  Armstrong  v.  Robinson,  5  Gill  &  Johnson,  4127 
Taylor  v.  Coryell,  12  Sergeant  &  Rawle,  243. 

It  has  been  doubted,  in  some  cases,  whether  this  incapacity  extends 
farther  than  the  application  of  the  above  rule,  so  as  to  prevent  a  part- 
ner from  binding  his  co-partner  by  a  parol  submission.  A  partner 
having  authority  to  compromise  disputes  relating  to  the  partnership 
affairs,  it  is  thought  that  he  may  effect  the  same  end  through  the  me- 
dium of  an  arbitration.  Eastman  v.  Burleigh,  2  New  Hampshire,  484  ; 
Taylor  v.  Coryell,  12  Sergeant  &  Rawle,  243 ;  Wilcox  v.  Singleton, 
Wright,  420. 

But  the  better  opinion  seems  to  be  that  no  such  authority  is  implied 
from  the  relation  of  partnership.  A  submission  is  followed  by  many 
consequences  which  do  not  attend  an  ordinary  contract.  It  substitutes 
the  arbitrators  for  the  established  judicial  tribunals,  and  invests  them 
with  judicial  authority.  An  award  is  of  a  higher  nature  than  a  simple 
agreement  between  the  parties,  and  partakes,  in  many  respects  of  the 
character  of  a  judgment.  When  a  submission  is  made  a  rule  of  court, 
a  party  failing  to  comply  with  the  award,  may  be  brought  into  con- 
tempt and  subjected  to  imprisonment,  or,  according  to  the  more  usual 
practice  in  this  country,  judgment  maybe  rendered  upon  the  award, 
as  upon  a  verdict,  and  execution  be  issued,  to  be  satisfied,  as  the  law 
may  be,  upon  the  person  or  property  of  the  party. 

5 
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In  the  cases  of  the  wife  (1)  and  the  infant  (a),  they  are 
not  concluded  by  such  submission ;  (2)  but  the   husband, 


(a)  See  authorities  at  note  (J).p.  11. — also  Hall  v.  Hardy,  3  P.  Wins. 
187.  It  seems  that,  in  some  cases,  the  wife  would  be  bound  by  the 
award  after  the  husband's  death.  See  Rol.  Arbit.  D. 

In  Adams  v.  Bankhart,  1  Crompton,  Meeson  &  Roscoe,  681,  the 
court  say  that  "  The  authority  to  bind  a  partner  to  submit  to  arbitra- 
tion does  not  flow  from  the  relation  of  partnership,  and  where  it  is  re- 
lied upon,  it  must,  like  any  other  authority,  be  proved,  either  by  express 
evidence,  or  by  such  circumstances  as  lead  to  the  presumption  of  such 
an  authority  having  been  given."  See  also  Steadt  v.  Suit.  3  Bingham, 
101 ;  Armstrong  v.  Robinson,  5  Grill  &  Johnson,  412;  Boyington  v. 
Boyington,  10  Vermont,  107  ;  Collyer  on  Part.  §  $  439,  470  ;  Kent's 
Com.  49. 

But  where  one  partner  entered  into  a  submission  in  behalf  of  his  co- 
partner as  well  as  on  his  own  behalf,  and  a  sum  was  awarded  in  his 
favor,  which  he  recovered  from  the  other  party  to  the  submission,  and 
gave  a  receipt  for.  it  was  held  that  such  payment  in  pursuance  of  the 
award,  was  a  good  answer  to  an  action  by  the  partners  upon  the  origin- 
al cau-^e  of  action.  It  was  acknowledged  that  one  partner  had  no  au- 
thority to  bind  his  co-partner  by  a  submission,  yet  as  he  clearly  had 
authority  to  settle  the  claim  against  the  defendant,  his  acceptance  of 
the  sum  awarded  in  satisfaction  of  the  demand  was  binding  upon  the 
firm.  Buchanan  v.  Curry,  19  Johnson,  137. 

(1)  A  husband  cannot  bind  his  wife  by  a  submission.     He  may  sub- 
mit to   arbitration  any  thing  that   he  could  dispose  of  in  right   of  his 
wife,  but  as  respects  property  which  he  cannot  alien,  he  cannot  submit 
to  an  award  which  would  give  that   property  to  another.     Fort  v.  Bat- 
tle, 13  Smedes  &  Marshall,  133  ;  Milner  v.  Turner,  4  Monroe,  240. 

(2)  In  Britton  v.   Williams,  6  Munford,  453.  the  court  said   "  that 
though  infants  are  bound  by  judgments  had  under  the  superintendence 
and  protection  of  the  courts ;  yet  where  the  case  is  referred  to  arbitra. 
tors,  whereby  they  are  deprived  of  that  protection,  a  submission  by  in- 
fants, even  by  rule  of  court,  ought  not  to  be  sanctioned.     For  as  awards 
are   in  the  nature  of  judgments,  and   are  to  be   final  and  conclusive, 
which  cannot  be  where  one  party  has  a  right   to  avoid  them,  it  follows 


12  PARTIES.  27 

the  parent,  or  guardian,  would  respectively  be  bound  by 
it. 

In  an  old  case,  where  a  dispute  between  a  parson  and 
his  parishioners  was  referred,  six  of  the  latter  being  formal 
parties  to  the  submission,  two  of  the  judges  held  that,  if 
the  other  parishioners  did  not  obey  the  award,  these  six 
would  be  answerable  for  their  defaults.(o) 

Wherever  an  express  authority  is  given  to  refer  a  mat- 
ter in  dispute,  the  person  giving  such  authority  will  be 
bound ;  and,  in  one  instance,  where  there  was  no  direct 
proof  of  the  authority  to  refer,  but  it  appeared  that  the  par- 
ty, who  actually  submitted,  was  in  the  habit  of  settling 
losses  for  the  principal,  which  he  afterwards  paid,  an 
award  directing  money  to  be  paid  by  the  principal  (in  the 
same  course  of  business)  was  held  to  be  binding.  (61) 

(a)  Mudy  v.  Osam.  Litt.  Rep.  30.     Vin.  Arbit.  E.  17. 

(b)  Goadson  and  another  v.  Brookes,  4  Camp.  N.  P.  C.  1 63. 

that  a  submission  by  infants,  although  with  adults,  cannot  be  obligato- 
ry on  either  party." 

See  the  dictum  of  Parsons  C.  J.  in  Baker  v.  Lovett,  6  Massachusetts 
78. 

(1)  A  party  gave  his  son  a  power  of  attorney  authorizing  him  to 
act  in  his  behalf  in  effecting  a  dissolution  of  the  partnership,  and  giving 
him  power  to  appoint  any  other  person  as  he  shall  see  fit ;  held  that  the 
son  might  submit  the  matter  to  arbitration,  and  bind  his  father  to  per- 
form the  award.  Henley  v.  Soper,  8  Barnwall  &  Croswell,  16. 

Consignees  of  goods  were  by  agreement,  after  deducting  their  advan- 
ces, charges,  and  commissions,  to  pay  over  the  balance.  When  the 
goods  arrived,  the  captain  of  the  ship,  the  agent  of  the  party  entitled 
to  the  balance,  who  was  then  a  bankrupt,  wrongfully  refused  to  deliver 
them.  The  consignees  werj  held  authorized  to  sue  the  captain  and 
also  to  submit  the  action  to  arbitration,  and  to  deduct  the  costs  of  the 
reference  from  the  balance  to  be  paid  over.  Curtis  v.  Barclay,  5  Barn- 
wall  &  Cresswell,  141. 

A  town,  at  a  public  meeting,  appointed  an   agent   to  compromise  a 
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It  has  been  doubted  how  far  any  attorney,  under  the  gen- 
eral power  with  which  he  is  invested  by  a  client  for  man- 
aging any  business  transaction,  can,  without  the  express 
consent  of  his  client,  refer  disputes  arising  out  of  it  to  arbi- 
tration. 

In  one  case  where  all  debts  due  to  a  particular  estate 
were  assigned  to  an  attorney,  with  power  to  receive  or 

controversy  respecting  damages  for  laying  out  a  highway.  Held  that 
such  agent  had  authority  to  submit  the  dispute  to  arbitration  on  behalf 
of  the  town.  Schoff  v.  Bloomfield,  8  Vermont,  472.  See  also  Boston 
v.  Brazer,  1 1  Massachusetts,  449. 

A  party  having  in  behalf  of  himself  and  another,  entered  into  a  re- 
ference before  a  justice  of  the  peace  pursuant  to  the  statute,  an  award 
made  and  returned  to  the  court,  was  accepted.  Upon  a  writ  of  error 
to  reverse  the  judgment  and  set  aside  the  award,  the  court  held  that 
the  authority  of  the  party  to  enter  into  the  submission  in  behalf  of  the 
person  for  whom  he  assumed  to  act  ought  to  appear  of  record,  in  or- 
der that  such  person  might  be  estopped  from  afterwards  asserting  his 
claim.  Eastman  v.  Burleigh,  2  New  Hampshire,  484. 

But  in  a  case  in  Maine  where  a  committee  of  the  proprietors  of  a 
canal  entered  into  a  submission  reciting  that  they  were  duly  authori- 
zed, and  the  proprietor  appeared  before  the  referee  and  took  part  in 
the  proceedings,  it  was  held  that  they  were  estopped  from  denying  that 
the  committee  had  authority  to  enter  into  the  reference.  Proprietors 
Fryeburgh  Canal  v.  Frye,  5  Greenleaf,  38. 

A  submission  bond  purported  to  be  the  bond  of  three  obligors,  but  it 
was  executed  by  two  only.  The  matter  submitted  was  a  joint  trespass 
by  the  three.  The  court  assumed  that  the  parties  executing  the  bond 
had  taken  upon  themselves  the  liability  of  their  co-trespasser,  and  were 
bound  to  perform  the  award.  Cutter  v.  Whittemore,  10  Massachu- 
setts, 442. 

A  power  of  attorney  to  sue  and  prosecute  an  action,  and  to  ask,  de- 
mand and  receive  all  moneys  due  from  a  particular  individual,  does  not 
authorize  a  lawyer  to  enter  into  a  submission  of  the  claim,  at  least  be- 
fore commencing  a  suit.  Nor  does  the  direction,  "  If  you  can  possibly 
settle  honorably  and  fairly,  out  of  court,  do  so,  but  if  not  let  the  court 
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compound  them  at  his  discretion,  it  was  held  that  he  might 
submit  to  an  award  of  any  differences  concerning1  them  ; 
but  this  was  distinguished  from  a  case  where  he  acted 
merely  in  the  character  of  an  attorney.  («) 

In  the  case  of  Bacon  v.  Dubarry  (6)  where  the  submis- 
sion was  by  attorney,  the  Court  held  that,  although  such 
submission  by  A.  for  B.  might  be  entered  into,  yet,  that  A., 
and  not  B.,  was  bound  to  insure  performance  of  the  award. 

And  in  a  later  case  (given  in  the  same  book)  where  the 
extent  of  authority  which  an  attorney  possesses  came  be- 
fore the  Court,  it  was  said  that  "  as  for  the  client,  he  was 
bound  by  the  consent  of  his  attorney,  and  they  could  take 
no  notice  of  him."  (c) 

It  seems,  indeed,  now  to  be  generally  understood  that 
an  attorney,  entrusted  with  the  management  of  a  cause, 
may,  in  the  absence  of  his  client,  submit  the  matter  to  ar- 
bitration. (1)  In  the  case  of  Filmer  v.  Delber(rf),  a  motion 

(a)  Bamfill  v.  Leigh  and  Jeffrey,  8  T.  R.  571. 

(6)  Salk.  YO.  See  also  other  cases,  cited  at  Note  (&),  p.  11. 

(c)  Latuch  v.  Pasherante,  1  Salk.  86.     And   see  diet.  Ld.  Mansfield, 
R.  v.  Northampton,  2  Bott.  716. 

(d)  3  Taunt.  486.  See  1  Chitt.  Rep.  193.  a. 

and  jury  decide,"  warrant  the  person  to  whom  it  was  addressed  in  en- 
tering into  a  submission.  Scarborough  v.  Reynolds,  12  Alabama,  252. 

An  act  of  incorporation  provided  that  the  company  might  sue  and 
be  sued  in  the  name  of  the  treasurer,  but  that  the  treasurer  should  not 
be  personally  liable  upon  any  judgment  for  damages  or  costs  recovered 
in  such  suits.  A  suit  having  been  referred  and  damages  awarded 
against  the  treasurer  upon  an  application  for  an  attachment,  the  court 
fused  the  rule,  but  granted  a  mandamus  against  the  company.  Car- 
fre  v.  Glynn,  3  Barnwell  &  Adolphus,  801. 

(1)  The  question  as  to  the  authority  of  an  attorney  to  submit  a 
cause  to  arbitration  was  raised  before  the  Supreme  Court  of  the  United 
States,  in  Holker  v.  Parker,  7  Cranch,  449,  when  Chief  Justice  Mar- 
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was  made  to  set  aside  an  order  of  nisi  prius,  by  which  a 
cause  had  been  referred,  upon  an  affidavit  that  the  party 
moiing  had  exjtressly  desired  her  attorney  not  to  consent  to 
a  reference.  The  arbitrator  had  taken  no  step,  except  ap- 
pointing a  distant  day  for  examining  the  matters  in  dis. 
pute ;  the  case  of  the  Mayor  of  Morpeth  v.  Lord  Car- 
shall  stated  it  to  bo  the  opinion  of  a  majority  of  the  court  that  an  at- 
torney had  power,  without  the  consent  of  his  client,  to  agree  to  a  refer- 
ence. "  It  is  believed  to  be  the  practice  throughout  the  Union  for 
suits  to  be  referred  by  consent  of  counsel  without  special  authority, 
and  this  universal  practice  must  be  founded  on  a  general  conviction 
that  the  power  of  an  attorney  at  law  over  the  cause  of  his  client  ex- 
tends to  such  a  rule.  Were  it  otherwise,  courts  could  not  justify  the 
permission  which  they  always  grant,  to  enter  a  rule  of  reference  when 
consented  to  by  counsel  on  both  sides." 

A  town  appointed  an  agent  to  prosecute  a  suit.  The  attorney  em- 
ployed by  the  agent  agreed  to  a  reference  under  a  rule  of  court.  The 
town  objected  to  the  reception  of  the  report  of  the  referees,  on  the  ground 
that  the  reference  was  without  their  consent  and  against  their  will. 
Per  curiam,  "  An  authority  to  prosecute  or  defend  a  suit  implies  a 
power  to  refer  it  by  rule  of  court,  that  being  a  legal  mode  of  prosecu- 
ting or  defending."  Buckland  v.  Conway,  16  Massachusetts,  396 ; 
Wilson  v.  Young,  9  Burr,  101  ;  Somers  v.  Balabrega,  1  Dallas,  164  ; 
Talbot  v.  McGee,  4  Monroe,  375. 

By  the  submission  in  a  cause  the  arbitrators  were  to  make  their 
award  by  the  1st  of  September,  but  failed  to  do  so.  On  the  8th  of 
September  the  counsel  for  the  defendant  wrote  to  the  arbitrators  requi- 
ring further  matters  to  be  taken  into  consideration.  Held  that  this 
was  an  assent  to  an  enlargement  of  the  time.  The  King  v.  Hill,  7 
Price,  636. 

An  attorney  for  an  infant  represented  in  court  by  his  next  friend, 
has  no  authority  to  refer  the  cause  so  as  to  bind  either  the  infant  or 
the  next  friend ;  not  the  infant,  because  the  attorney  is  not  his  agent, 
and  if  he  were,  the  infant  might  still  rely  upon  his  privilege  ;  and  not 
the  next  friend,  because  by  consenting  to  be  named  as  such,  he  assumes 
no  such  responsibility  in  behalf  of  the  infant.  Biddell  v.  Dowse,  6 
Barnwell  &  Creswell,  £55. 
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lisle  (a)  was  cited.  But  by  MANSFIELD,  Ch.  J.  "  That  was 
where  it  was  thought  that  the  intention  of  the  parties  had 
been  misunderstood ;  but  here  is  an  express  agreement  to 
refer  properly  entered  into  by  counsel  and  attorney  ;  it  is 
now  said  that  they  had  no  authority  to  enter  into  that 
agreement ;  if  so,  the  defendant's  remedy  is  by  action 
against  her  attorney.  There  would  be  no  end  of  these 

(a)  3  Taunt.  378. 

Counsel  for  a  party  having  reluctantly  consented  to  a  reference  in 
the  absence  of  his  client  without  having  an  opportunity  to  communi- 
cate with  him,  and  without  knowing  that  a  proposition  to  refer  the 
cause  had  been  twice  made  to  his  client  and  rejected,  and  the  client 
having  expressed  his  disapprobation  of  what  had  been  done  immediate- 
ly upon  hearing  of  it,  and  dismissed  the  counsel,  the  court  held  that 
the  agreement  should  not  bind  the  client,  but  directed  that  he  should 
pay  the  costs  of  the  proceedings.  Furnival  v.  Bogle,  4  Russell,  142. 

In  Farcell  v.  The  Eastern  Counties  R.  Co.,  17  Law  Ja.  Rep.  (N.  S.) 
Exch.  297,  an  attorney  appearing  in  a  cause,  for  a  corporation,  con- 
sented to  a  reference.  The  company  resisted  the  award  on  the  ground 
that  the  attorney  had  no  authority  under  seal,  to  appear  for  the  corpo- 
ration, and  even  if  duly  authorized  to  act  as  attorney,  no  power,  as 
such,  to  agree  to  a  reference.  But  the  court  thought  the  proposition 
monstrous.  Pollock,  C.  B.  said,  "as  to  the  point  made,  that  an  attor- 
ney appearing  for  a  corporation  cannot  bind  it  by  submitting  to  a  re- 
ference, without  an  authority  under  seal,  the  court  would  grasp  at  any- 
thing rather  than  sanction  a  doctrine  so  mischievous  and  unjust."  This 
case  was  afterwards  confirmed  in  the  Common  Pleas.  Smith  v.  Troup, 
18  Law  J.  Rep.  (N.  S.)  C.  P.  209. 

During  the  trial  of  a  cause  the  counsel  for  the  plaintiff  proposed 
that  a  verdict  should  be  taken  for  the  plaintiff  for  one  hundred  pounds 
without  costs.  The  defendant's  counsel  consulted  with  his  client,  who 
declined  the  proposition.  Whereupon  the  counsel  took  it  upon  him- 
self to  accept  the  proposal  against  the  instructions  of  the  party.  Nei- 
ther the  defendant  or  his  attorney  remonstrated  against  the  proceeding 
of  the  counsel,  and  the  court  held  the  agreement  to  be  binding. 
Wright  v.  Sorsby,  4  Tayrwhitt,  434. 
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applications  if  the  Court  were  to  interfere :  such  interfe- 
rence would  lead  to  collusion  ;  where  a  party  did  not  like 
the  prospect  of  the  reference,  he  would  say  that  he  had 
never  given  his  attorney  authority  to  refer." 

The  last  cited  case,  certainly  seems  rather  a  strong 
one  ;  and  it  may  be  observed  that,  so  far  as  the  anticipa- 
ted evil  from  collusion  is  concerned,  this  could  scarcely 
exist  with  any  effect,  unless  grounded  upon  the  grossest 
perjury  on  the  part  of  the  person  dissenting  to  the  refer- 
ence. The  power  of  proceeding  against  the  attorney, 
which  a  party,  so  circumstanced,  would  possess  (a),  may, 
in  numerous  cases,  be  wholly  unavailable  to  place  him 
in  the  situation  which  existed  before  the  award  was 
made.  (1) 

Upon  one  occasion  (6)  it  had  been  said  that  a  court 
of  quarter  sessions  could  not  refer  a  matter  before  them, 
even  with  consent  of  parties;  but,  more  recently,  Lord 
MANSFIELD,  holding  that  this  might  be  done  with  consent 
of  parties  (not,  however,  without),  observed  that  "  as  to 
the  consent,  it  was  enough  if  the  attorneys  consented  and 
attended  the  reference."  (c) 

It  has  been  distinctly  ruled  by  the  Court  of  Chancery(c/), 

(a)  See  Anon.     1  Salk.  87.  and  last  cited  ease. 
(4)  K.  v.  Harding,  2  Salk.  477. 

(c)  R.  v.  Northampton,  2  Bott.  716. 

(d)  Colwell  v.   Child,  1    Ca.   Ch.  86. ;  and  see  a  case,  there  cited,  of 
Brooks  v.  Dickens,  where  an  award  was  set  aside  because  the  party  did 
not   actually  assent  to   the  reference,  although  he  personally  attended 
the  sitting  of  the  arbitrators.     And  see  post.  chap.   "  Performance." 

(1)  If  the  parties  to  an  action  which  has  been  referred  by  the  attor- 
neys appear  before  the  arbitrators  at  the  hearing  and  participate  in  the 
proceedings,  they  cannot  afterwards  be  permitted  to  make  the  objection 
that  the  attorneys  had  no  power  to  enter  into  the  reference.  Died- 
rich  v.  Richley,  2  Hill,  271. 
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that  a  solicitor  has  not  the  extensive  discretion  of  referring 
matters  of  business  entrusted  to  him,  which,  it  was  admit- 
ted, that,  in  u  court  of  law,  an  attorney  possesses.  Possi- 
bly, if  this  case  were  reconsidered,  that  Court  might  now 
entertain  a  different  opinion. 

Executors  and  administrators  may  make  any  controver- 
sies, arising-  out  of  their  respective  situations,  the  subject 
of  a  reference.(n  1) 

By  statute  5  Geo  II.  c.  30  sect.  3.  "  The  assignee, 
or  assignees  of  any  bankrupt's  estate  and  effects,  by  and 
with  the  consei.t  of  the  major  part  in  value  of  the  bank- 
rupt's creditors,  who  shall  have  already  proved  their 
debts  under  such  commission,  and  who  shall  be  present 

(a)  Elletson  v.  Cummins,  Str.  1144.  Barry  v.  Rush,  1  T.  R.  601. 
Pearson  v.  Henry,  5  T.  R.  6.  7.  T.  R.  453. 


(1)  Wheatley  v.  Martin,  6  Leigh,  62;  Coffin  v.  Cottle,  4  Picker- 
ing, 454  ;  Milner  v.  Turner,  5  Monroe,  240  ;  Ailing  v.  Munson,  2  Con- 
necticut, 691  ;  Bean  v.  Farnham,  6  Pickering,  269  ;  Tevis  v.  Tevis,  4 
Monroe,  46.  A  person  described  as  administrator  in  the  submission 
bond  executed  the  bond  without  any  addition.  In  such  case  the  sig- 
nature must  be  taken  with  reference  to  the  description  in  the  instru- 
ment and  sufficiently  shows  that  the  person  is  acting  in  his  representa- 
tive character.  Dickey  v.  Sleeper,  13  Massachusetts,  244. 

An  administrator  of  two  deceased  partners  may  enter  into  a  refer- 
ence embracing  both  the  joint  and  several  accounts  of  the  deceased 
parties.  Whitney  v.  Cook,  5  Massachusetts  15. 

An  administrator  of  the  estate  of  a  deceased  partner  cannot  enter 
into  a  valid  submission  of  claims  between  himself  and  the  partnership. 
Boyington  v.  Boyington,  8  Vermont,  107. 

A  judge  of  probate  has  no  authority  to  allow  a  reference  of  any  de- 
mand which  an  executor  or  administrator  as  such  has  against  the  estate 
of  the  testator  or  intestator.  Dana  v.  Prescott,  1  Massachusetts, 
200  ;  See  Russell  v.  Lane,  1  Barbour,  519,  in  reference  to  the  power 
of  an  arbitrator  to  refer  in  New  York.  As  to  the  consequences  of  a 
submission  by  an  administrator  or  executor,  see  post. 
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at  any  meeting  of  the  said  creditors,  pursuant  to  notice, 
to  be  for  that  purpose  given  in  the  London  Gazette  may 
submit  any   difference  or  dispute  between  such    assignee 
or  assignees  and  any  person  or  persons  whatsoever,  for 
or    on    account    or    by    reason    or    means    of  any    mat- 
ter, cause,   or   thing  whatsoever,  relating  to  such  bank- 
rupt or  bankrupts,  his,    her,  or    their    estate    or   effects, 
to  the  final  end  and  determination  of  arbitrators,  to  be 
chosen  by  the  said  assignee  or  assignees,  and  the  major 
part  in  value  of  such  creditors,  and  the  party  or  parties 
with  whom  they  shall  have  such  difference  and  perform 
the  award  of  such  arbitrators,  or  otherwise  to  compound 
and  agree  the  matters  in  difference  and  dispute  between 
them,  in  such  manner  as  the  said  assignee  or  assignees, 
with  such   consent  as  aforesaid,  shall  think  fit  and  can 
agree  ;  and  the  same  shall  be  binding  to  all  the  creditors 
of  the  said  bankrupt  or  bankrupts  ;    and    the  assignees 
are  hereby  by    this   statute    indemnified    for  what    they 
shall  fairly  do,  according  to  the  direction  aforesaid." 

But  the  creditors,  present  at  any  one  meeting,  cannot 
give  a  general  discretionary  power  to  the  assignees  for 
this  purpose,  the  directions  of  the  statute  must  in  each 
case  be  particularly  complied  with.(o  1) 

(a)  Exparte  Whitchurch,  1  Atk.  90. 

(1)  If  the  assignees  of  a  bankrupt  attend  meetings  under  a  refer- 
ence entered  into  by  a  bankrupt  before  his  bankruptcy,  and  make  no 
objections  to  the  proceedings,  they  will  be  considered  as  adopting  them, 
and  will  be  bound  by  the  award.  Dod  v.  Herring,  1  Russel  &  Mylne, 
153. 


CHAPTER  III. 

SUBMISSION    AND    REVOCATION. 

The  submission  is  the  authority  given  by  the  parties  to 
the  arbitrators,  empowering  them  to  inquire  into,  and  de- 
termine upon  the  matters  in  dispute.(l) 

The  submission  may  be  simply  the  act  of  the  parties,  or 
may  be  entered  into  through  the  medium  of  a  court  of  law 
or  equity. 

In  the  former  case  the  submission  may  be  verbal  (a)  ; 
by  ii-ritten  agreement  not  under  seal ;  by  indenture,  with 
mutual  covenants  to  abide  by  the  decision  of  the  arbitra- 
tors^) ;  by  deed,  poll,  or  by  bond,  each  party  executing 

(a)  Such  verbal  submission  may  be   reduced  into  writing,  and  then 
requires  an  agreement  stamp.     See  a  note  to  Kyd  on  Awards.     And 
where  parties  agreed  by  parol,  in   the  course  of  proceedings  before   the 
arbitrator  that  he  should  determine  as    to  a  lease  to  be  granted,  the 
Court  held  this  agreement   to  be  within  the  Statute  of  Frauds ;  and 
that  the  award,  having  directed  a  lease  to  be  made,  could  not  be  en- 
forced.    Walters  v.  Morgan,  2  Cox's  Ch.  Rep.  369. 

(b)  Jamways  v.  Eldsley,  2  Mod.  73. 


(1)  A  submission  is  a  contract,  by  which  contending  parties  agree 
to  submit  the  matters  in  controversy  between  them,  to  the  decision  of 
a  third  person  or  persons,  and  to  be  bound  by  such  decision. 

An  express  agreement  in  the  submission  to  abide  by  the  award  is  not 
necessary.  If  the  parties  agree  to  submit,  and  actually  do  submit  and 
an  award  is  made  in  the  premises  an  agreement  to  abide  the  award  is 
implied.  Stewart  v.  Cass,  16  Vermont,  663  ;  Valentine  v.  Valentine, 
2  Barbour,  Ch.  K.,  430  ;  Evans  v.  McKinsey,  6  Littell,  264. 


36  SUBMISSION   AND    REVOCATION.  16 

an  obligation  to  the  other,  conditioned  to  be  void,  respec- 
tively, on  performance  of  the  a\vard.(l) 

It  needs  not  appear,  upon  the  face  of  each  bond,  how 
many  are  parties  to  the  submission.  A.  on  the  one  part, 
B.  and  C.  on  the  other,  submitted  to  arbitration.  A.  gave 
a  joint  bond  to  B.  and  C  They  gave  several  bonds  to  A.  ; 
the  submission  \v;is  deemed  valid. («  2) 

It  has  been  determined  that  an  agreement  stamp  is  not 
necessary  to  an  arbitration  bond,  although  it  contain  be- 

(«)  Hayes  v.  Hayes,  Cro.  Car.  433. 

(1)  A   verbal  submission   is    valid   in  all  cases  where  the    subject 
matter  is  such  that  a  verbal  agreement,  directly  between  the  parties, 
in  the  terms  of  the  award,  would  be  valid.     But   where  the  law,  as  for 
instance,  the  statute  of  frauds,  requires  a    contract  to  be   in   writing, 
there  both   the  submission  and  the   award  must  be  in  writing.     Walter 
v.  Morgan,  2  Cox,  369  ;  McMullen  v.   Mayo,  8  Sniedes  &  Marshal, 
298. 

A  parol  submission  and  award,  either  verbal  or  written,  will  have  the 
same  force  as  an  agreement  in  the  same  form  directly  between  the  par- 
ties. Evans  v.  McKinsey,  6  Littell,  (Ky.)  264  ;  Martin  v.  Chapman, 
1  Alabama,  278  ;  Davy  v.  Faw,  7  Cranch,  171.  In  Louisiana  a  sub- 
mission must  be  in  writing.  Raguet  v.  Carrnouche,  5  Louisiana  Rep., 
133. 

A  parol  submission  to  arbitrators  of  a  cause  depending  in  court  is 
good,  notwithstanding  the  existence  of  a  general  rule  of  the  court  in 
which  the  cause  is  pending,  that  no  agreement  between  the  parties  in 
respect  to  the  proceedings  in  a  case  shall  be  binding  unless  reduced  to 
the  form  of  a  rule,  or  the  evidence  thereof  be  in  writing,  subscribed  by 
the  party  against  whom  the  agreement  is  alleged.  Wells  v.  Lain,  15 
Wendell,  99. 

(2)  No  particular   form  of   words  is  necessary  to  constitute  a  valid 
submission.     Where  parties  agree  that  a  judge  may  decide  upon  a  mat- 
ter not  brought  before  him  in  such  a  manner  as  legally  to  give  him  ju- 
risdiction, the   agreement  amounts   to  a  submission,  and  the  judgment 
of  the   court  may  be  supported  as  an  award.     Harrison  v.  Wright,  13 
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sides  the  usual  covenants,  an  agreement  as  to  the  manner 
in  which  costs  shall  be  paid.(a) 

The  submission  bonds  may  be  given  to  the  arbitrator, 
or  an  indifferent  person(6)  :  it  is  not  necessary  that  the 
parties  themselves  should  be  the  obligors;  we  have  before 
seen  that  the  bonds  may  be  given  by  third  persons  for  the 
real  parties  :  but  it  is  said  that  a  submission  by  A.  for  B. 
cannot  be  made  a  rule  of  court  under  the  statute  of  Wil- 
liam, and  the  reason  assigned  is  that  the  intent  of  the  act 
was  to  enforce  such  awards  as  would  make  an  end  of  all 
controversies  between  the  parties  whose  quarrels  were 
submitted  ;  which  could  not  be  in  this  case,  because  B. 
would  not  be  bound  by  an  award  made  by  virtue  of  such 
a  submission  ;  and  if  process  of  the  court  should  issue 
against  A.,  it  would  be  only  for  breach  of  promise.(c) 

(a)  In  re  Wansborough  and  Wansborough  and  Dyer,  2  Chit  Rep. 
40. 

(4)  36  H.  6,  8.     22  E.  4.  25.  a.  Comb.  100. 

(c)  Machel's  case,  Sir  Peter  King's  Eep.  MSS.  C.  B.  M.  T.  2  Geo.  I. 

Meeson  &  Welsby,  816.  A  cognovit  in  these  words,  "  I  hereby  confess 
the  action,  and  that  the  plaintiffs  have  sustained  damages  to  the 
amount  of  one  shilling  besides  their  costs,  to  be  taxed  by  the  prothono- 
tary  as  he  shall  think  the  plaintiffs  entitled,"  was  held  to  be  a  submis- 
sion in  respect  of  the  costs.  Elvin  v.  Druuunond,  4  Bingham,  415. 

An  agreement  of  parties  to  abide  by  the  statement  of  a  third  person, 
as  to  a  disputed  fact,  is  not  analagous  to  a  submission  to  arbitration. 
It  is  essential  to  an  arbitration  that  the  person  to  whom  the  submis- 
sion is  made  should  be  called  on  to  exercise  their  judgment  upon  the 
matter  in  controversy,  and  to  decide  the  question  upon  a  consideration 
of  all  the  testimony  and  arguments  which  may  be  presented  to  their 
minds.  Williams  v.  Wood,  1  Devereux,  82. 

In  this  case  it  was  held  that  an  agreement  to  pay  a  certain  sum  of 
money  subject  to  a  reduction  of  such  sum  as  a  certain  person  named, 
should  say  had  been  returned  through  his  hands  by  the  promisor,  did 
not  bind  the  party  promising  conclusively  but  that  he  had  a  right  to 
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At  common  law,  where  a  cause  was  depending,  the 
submission  might  be  by  rule  of  court  before  the  trial,  or  by 
order  of  nisi  prim  after  it  had  commenced,  which  was  af- 
terwards made  a  rule  of  court.(l)  The  statute  of  9  &  10 
W.  3.  c.  15.  §  1  extends  to  parties  the  same  privilege 
where  no  action  has  been  brought.  It  is  enacted  by  this 
statute,  "  That  all  merchants  and  traders,  and  others,  de- 
sirous to  end  any  controversy,  suit  or  quarrel,  or  contro- 
versies, suits  or  quarrels,  for  which  there  is  no  other  reme- 
dy but  by  personal  action  or  suit  in  equity,  by  arbitration, 
may  agree  that  the  submission  of  their  suit  to  the  award 
or  umpirage  of  any  person  or  persons  should  be  made  a 
rule  of  any  of  His  Majesty's  courts  of  record  which  the  par- 
ties shall  choose,  and  to  insert  such  their  agreement  in 
their  submission  as  the  condition  of  the  bond  or  promise, 
whereby  they  oblige  themselves  respectively  to  submit  to 
the  award  or  umpirage  of  any  person  or  persons  ;  which 

show  that  a  greater  sum  had  been  returued  than  the  person  testified  to. 
But  see  co/tfm,  Loyd  v.  Willuu,  1  Espiuasse,  178  ;  Delesline  v.  Green- 
land, 1  Bay,  458. 

A  submission  bond  reciting  that  it  is  the  bond  of  three  obligors,  but 
executed  by  two,  only,  of  the  persons  named  therein,  was  construed  to 
be  the  obligation  of  those  two  in  behalf  of  themselves  and  the  third 
person  named.  C  utter  v.  Whittemore,  10  Massachusetts,  442. 

A  bond  signed  and  sealed  by  one  of  the  parties  but  signed  only  by 
the  other,  is  a  valid  deed  of  the  party  whose  seal  is  affixed,  and  an  ac- 
tion of  covenant  may  be  maintained  against  him  upon  a  breach  of  the 
condition.  Toinlin  v.  The  Mayor  of  Fordwich,  6  Neville  &, Manning, 
294. 

(1)  A  judge's  order,  or,  an  order  at  Nisi  Prius,  is  made  a  rule  of 
court  by  virtue  of  the  inherent  authority  of  the  courts,  and  not  under 
the  statute,  and  it  is  not  therefore  necessary  that  the  order  of  reference 
should  contain  a  clause  authorizing  it  to  be  made  a  rule  of  court.  Har- 
rison v.  Smith,  8  Jurist,  5GO.  The  award  having  been  made  in  this 
case,  the  defendant  was  desirous  to  make  the  order  a  rule  of  court  that 
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agreement  being1  so  made  and  inserted  in  their  submission 
or  promise,  or  condition  of  their  respective  bonds,  shall  or 
may,  upon  producing1  an  affidavit  thereof  made  by  the  wit- 
nesses thereunto,  or  any  one  of  them,  in  the  court  of  which 
the  same  is  agreed  to  be  made  a  rule,  and  reading  and 
filing1  the  said  affidavit  in  court,  be  entered  of  record  in 
such  court,  and  a  rule  shall  thereupon  be  made  by  the 
said  court,  that  the  parties  shall  submit  to  and  finally  be 
concluded  by  the  arbitration  or  umpirage  which  shall  be 
made  concerning  them  by  the  arbitrators  or  umpire,  pur- 
suant to  such  submission."  But  this  statute  docs  not  in- 
clude within  its  operation  cases  where  an  action  is  de- 
pending ;  they  stand  as  they  did  before  at  common  law. 
Lord  MANSFIELD  held  the  act  to  be  only  declaratory  of 

he  might  move  to  set  aside  a  part  of  the  award  and  refer  it  to  the  ar- 
bitrator again.  The  court  granted  the  motion,  although  there  was  no 
consent  clause  in  the  order  of  reference.  See  Little  v.  Newton,  1  Man- 
ning &  Granger,  976  ;  in  Aston  v.  George,  2  Barnwall  &  Alderson, 
395,  the  order  of  reference  contained  a  provision,  that  if  either  party 
wilfully  revoked,  &c.,  he  should  pay  the  other  party  such  costs  as  the 
court  should  direct.  One  of  the  parties  having  revoked,  the  court  for 
the  purpose  of  gaining  jurisdiction  as  to  the  costs,  allowed  the  order  to 
he  made  a  rule  after  the  revocation. 

Where  two  or  more  actions  are  pending  between  the  same  parties 
which  the  parties  agree  to  refer  to  the  same  arbitrators,  there  must  be 
separate  rules  of  reference  in  each  action,  and  separate  reports  or  awards 
by  the  arbitrators.  In  Groff  v.  Musser,  3  Sergeant  &  Eawle,  262,  it 
appeared  that  three  actions  upon  three  promissory  notes  were  brought 
in  the  court  below.  The  plaintiffs  took  out  a  rule  of  arbitration  in 
each  case,  and  the  same  arbitrators  were  appointed  in  each  suit,  to 
meet  at  the  same  time  and  place.  The  arbitrators  made  one  award,  em- 
bracing the  three  notes  upon  which  the  several  suits  were  brought, 
which  was  returned  upon  the  rule  in  one  of  the  cases,  and  execution 
was  issued  thereon.  Upon  a  writ  of  error  the  court  reversed  the  judg- 
ment, holding  that  the  arbitrators  had  no  authority  to  consolidate  the 
actions,  by  including  the  several  causes  of  action  in  the  same  report, 
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what  the  law  previously  was,  in  cases  where  there  was  a 
cause  depending  in  the  court.(«  1) 

The  power  of  calling  upon  the  court  to  enforce,  sum- 
marily, the  performance  of  an  award  so  made  (which  it 
will  do  by  attachment)  strongly  recommends  this  mode  of 
reference. 

In  order  to  make  the  submission  a  rule  of  cowl,  there 
must  be  an  affidavit  of  the  agreement  t->  refer  :  and,  in  case 
of  unwillingness  on  the  part  of  the  witness  to  make  sue!) 
affidavit,  the  court  will  compel  him  to  do  so.(/j)  It  should 
appear  upon  the  instrument  by  which  the  submission  is 
made,  that  the  parties  consent  to  make  the  submission  a 
rule  of  court.  But  such  consent  needs  not  be  expressly 

(n)  Lucas  v.  Wilson,  2  Burr.  701.  Tidd  Prac. 

(/;)  Clark  r.   Elwick,  1  Strange  1.    10  Mod.  332.  S.  C.     Barnes,  58. 


So  held  too  in  a  similar  case  where  the  arbitrators  subsequently  to  ma- 
king their  report  made  an  additional  report  or  certificate,  stating  how 
much  they  found  due  .in  each  action.  Hart  v.  James,  1  Dallas,  355. 
In  a  previous  case,  however,  the  court,  against  the  opinion  of  Shippen, 
President,  received  a  joint  report,  made  by  referees  appointed  under 
five  separate  rules,  but  suggesting  that  there  would  be  great  difficulty 
in  entering  judgment  on  the  report,  left  it  to  the  party  in  whose  favor 
it  was,  to  make  up  the  record  as  he  should  think  most  safe.  Brown  v. 
Scott,  1  Dallas,  145. 

Where  three  actions  were  pending,  upon  which  a  rule  was  obtained 
and  entered  ;  ''  That  all  matters  in  difference  in  these  causes  between 
the  parties  ft:*/)  -r/i /•<///  be  submitted,"  &c.,  it  was  held  to  be  sufficiently 
apparent  from  the  word  respectively,  that  distinct  rule."  of  reference 
we're  intended,  and  the  referees  having  made  a  joint  report,  the  judg- 
ment thereon  was  reversed.  Craig  v.  Craig,  4  Halstcd,  198. 

(1)  This  statute  has  not  been  adopted  in  Massachusetts.  Shearer 
v.  Mooers,  11)  Pickering,  308.  In  some  of  the  states,  it  has  been  sub- 
stantially rccnacted  ;  but  in  many  of  the  states  a  proceeding  essential- 
ly different  has  been  adopted,  both  as  to  the  mode  of  entering  into  the 
Hubiui.s.siou,  and  as  t.>  tlio  m:i'i;ier  of  enforcing  the  award.  The  general 
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stated ;  for  in  one  case  of  a  submission  by  bond,  where 
the  consent  was  only  conditional,  the  words  being — "  And 
if  the  obligor  shall  consent  that  this  submission  be  made 
a  rule  of  court,  that  then,"  &c.  the  Court  held  that  a  con- 
sent to  this  effect  was  to  be  implied  from  these  words, 
saying  that  they  could  be  inserted  for  no  other  purpose,  (a) 

(a)  Cheesly  v.  Baily,  Lord  Kaymond,  674. 

features  of  the  American  practice  are,  that  where  no  suit  has  been 
commenced,  the  parties  desiring  to  enter  into  a  submission,  must,  un- 
der the  statute,  acknowledge  their  agreement  before  a  justice  of  the 
peace  in  the  manner  specifically  pointed  out,  which  agreement  is  to  be 
properly  certified  by  the  justice,  and  the  award  when  made  is  to  be  re- 
turned into  the  proper  court,  in  the  same  manner  as  though  made  un- 
der a  rule  of  court,  and  when  accepted  by  the  court  has  the  force  and 
effect  of  a  verdict,  and  is  made  the  foundation  of  a  judgment.  The 
wide  difference  between  the  American  practice  and  the  English,  render 
many  of  the  late  English  decisions  upon  arbitration  of  little  value  to 
the  American  lawyer.  This  difference  is  clearly  pointed  out  in  the 
case  of  Bunson  v.  Elliot,  I  Harrington,  394.  n.  "But  we  apprehend 
that  awards  in  this  country,  or  rather  judgments  after  awards,  stand 
upon  a  very  different  footing  from  awards  in  England,  both  from  the 
nature  of  the  proceedings  under  them,  and  also  by  force  of  our  acts  of 
Assembly  regulating  those  proceedings,  and  giving  to  them  their  obli- 
gatory character  and  efficacy. 

In  England  it  is  not  necessary  that  the  arbitrators  should  act  under 
the  obligation  of  an  oath;  nor  even  that  the  witnesses  should  in  all 
cases  be  subjected  to  that  test  of  truth  which  is  invariably  applied  in 
all  our  judicial  proceedings ;  but  the  great  distinction  is  that  in  that 
country  the  award  is  not  followed  by  the  action  of  a  court  of  law  ren- 
dering upon  it  judgment  of  confirmation  or  reversal.  Here  the  mode 
of  proceeding  is  in  all  respects  similar  to  that  in  a  court  of  justice  ;  it 
is  in  fact  the  substitution  of  three  or  more  referees  in  place  of  a  jury, 
and  it  is  invariably  followed,  (we  speak  now  of  references  under  a  rule 
of  court,)  by  the  inspection  and  adjudication  of  the  court,  which  exam- 
ines into  the  regularity  of  the  proceedings  of  the  referees,  hears  any  ob- 
jections which  may  be  made  to  the  award,  and  renders  judgment  there- 

7 
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In  another  case  it  was  objected,  that  the  agreement  to 
make  the  submission  a  rule  of  court,  was  no  part  of  the 
condition  of  the  arbitration-bond,  but  was  thereunder 
written  and  not  signed  ;  it  appeared  also  by  affidavit,  that 
the  subscription  was  made  before  the  execution  of  the 
bond  :  the  Court  held  it  to  be  part  of  the  submission,  as 
an  indorsement,  by  way  of  defeazance,  is  part  of  a  deed  i 
and  had  no  hesitation  in  making  the  submission  a  rule  of 
court,  (a) 

(a)  Barnes,  55. 

£ — 

upon.  It  in  fact  assumes  and  adopts  the  act  of  the  referees  as  its  own, 
making  it  the  basis  of  its  own  judgment.  There  is  therefore  much 
reason  arising  from  the  nature  of  the  proceedings  for  giving  to  the 
judgments  of  our  courts  upon  award  sa  superior  force  to  awards  in 
England.  It  is  as  regulated  by  our  laws,  an  extremely  beneficial  mode 
of  settling  disputes,  affording  to  the  parties  a  convenient,  speedy  and 
cheap  means  of  obtaining  justice  ;  and  we  apprehend  that  the  policy  of 
our  law  is  to  favor  awards,  and  that  the  true  intention  and  design  of 
our  several  acts  of  assembly  is  to  place  them  upon  the  same  footing 
•with  the  verdict  of  a  jury  in  all  cases  where  they  are  approved  and  con- 
firmed by  the  judgment  of  a  court." 

A  peculiar  species  of  reference  is  recognized  in  this  country,  having 
some  of  the  characteristics  of  an  arbitration,  but  not  attended  with  all 
the  consequences  and  results  of  such  a  proceeding. 

By  the  usage  of  most  of  the  religious  denominations  of  this  country, 
disputes  arising  between  a  minister  and  his  parishioners  are  to  be 
referred  to  an  ecclesiastical  council  selected  by  the  parties.  If  upon 
sufficient  notice  either  party  refuses  to  unite  in  calling  a  council,  the 
other  party  may  proceed  to  call  an  exparte  council,  which  when  con- 
vened will  be  invested  with  the  same  powers  and  duties  as  when  called 
by  the  parties  jointly.  It  is  not  easy  to  define  these  powers,  or  to  as- 
certain the  force  and  effect  of  the  adjudications  of  these  councils.  In 
a  leading  case  in  Massachusetts  it  was  said  that  their  advice  is  so  far 
of  the  nature  of  an  award  made  by  arbitrators,  that  either  party  con- 
forming thereto  will  be  justified.  Avery  v.  Tyringham,  3  Massachu- 
setts, 160  j  Affirmed  in  Burr  v.  Sandwich,  9  Massachusetts,  265.  The 
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It  was  formerly  held  that  a  consent  in  the  submission- 
bond,  to  make  the  award  a  rule  of  court  instead  of  the 
submission,  would  not  warrant  the  Court's  interposing1  to 
set  aside  the  award,  (a)  But  upon  a  later  occasion,  (6) 
where  it  was  attempted  to  maintain  this  doctrine,  the 
Court  of  King's  Bench  referred  to  a  case  of  Powell  v.  Phil- 
lips (c),  furnished  them  by  the  Master,  in  which  the  cir- 
cums'.ance  of  the  submission-bond  stating,  that  the  award, 
instead  of  the  agreement  to  submit,  should  be  made  a  rule 
of  court,  was  held  to  form  no  ground  of  objection  to  the 
Court's  interposition  ;  and  this,  Lord  ELLENBOROUGH  said, 

(a)  Harrisons.  Grundy,  Strange,  1178.     Anon.  2  Barnard,  163. 

(b)  Pedley  v.  Westmacot,  3  E.  K.  602. 

(c)  E.  T.  30  Geo.  3. 

council  cannot  decree  a  dissolution  of  the  legal  connection  between  the 
parties,  but  if  they  advise  such  course,  either  party  will  be  justified  in 
adopting  such  advice.  But  one  party  by  adopting  the  advice  of  the 
council  cannot  subject  the  other  party  to  any  legal  obligations.  Al- 
though in  the  agreement  to  call  a  council  they  use  the  words  " judge, 
determine,  and  decide,"  these  words  must  be  construed  in  reference  to 
the  known  powers  of  such  a  tribunal,  and  do  not  confer  upon  the  coun- 
cil judicial  authority.  Stearns  v.  Bedford,  21  Pickering,  1 14.  The 
decision  of  these  councils  is  not  in  all  cases  absolutely  decisive  so  as  to 
justify  the  parties  in  acting  upon  them.  They  may  be  impeached  for 
partiality  in  the  members  of  the  council;  or  for  misconduct  of  the  pre- 
vailing party  in  improperly  influencing,  or  attempting  to  influence,  any 
of  the  members  of  the  council.  So  if  the  ground  of  the  decision,  as- 
signed by  the  council,  appears  to  be  insufficient  to  justify  the  result,  it 
may  be  impeached  and  annulled  by  a  court  of  law.  Proprietors  of 
Hollis  Street  Meeting-House  v.  Pierpont,  7  Metcalf,  495. 

In  some  of  the  other  states  a  higher  importance  is  attached  to  the 
proceedings  of  these  bodies  and  they  are  held  to  be  conclusive  upon 
the  parties.  Whitney  v.  Brooklyn.  5  Connecticut,  405  ;  Dutch  Church 
of  Albany  v.  Bradford,  8  Cowen,  457, 
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was  the   latter  and  more  sensible  determination,  and   the 
Court  would  abide  by  it.(l) 

It  is  not  necessary  that  the  submission  should  be  made 
a  rule  of  court  before  the  arbitrators  commence  their  in- 
vestigation of  the  dispute  (a)  :  this  may  be  done  even  after 
the  award  is  made  ;  and  in  vacation, (b  2) 

The  submission  needs  not  be  made  a  rule  of  the  same 
court  in  which  the  action  was  brought.(c)  A  general  re- 
ference to  arbitration,  by  parties  in  a  suit  depending  in 
the  Court  of  Chancery,  may  be  made  a  rule  of  a  court  of 
law.(d  3) 

(a)  Pownall  v.  King,  6  Ves.  10.  ace.     Smith  v.  Symes,5  Maddook, 
74. 

(b)  Re  Taylor  and  others,  5  B.  &  A   217. 

(c)  Chapman  v.  Lansdown,  1  Anstruther,  273. 

(d)  Nicholls  v.  Chalie,  14  Ves.  265. 

(1)  In  Storey  ex  parte,  7  Adolphus  &  Ellis,  602,  the  court  emphat- 
ically confirmed  the  opinion  of  Lord  Ellenborough.     But  it  is  the  sub- 
mission and  not  the  award,  that   must  be  made  the  rule   of  court,  the 
statute  not  authorizing  an  award  to  be  made  a  rule.     And  it  is  only  in 
cases  where   the  parties   have  by  mistake  used   the  term   award  when 
they  meant  submission  that  the  court  will  interfere.     Where  it  clearly 
appears  that  the   parties  intended  that  the  award  should  be  made  the 
rule  of  court,  and  not  the  submission,  the  agreement  cannot  be  enfor- 
ced.    Woodcroft  v.  Jones,  9  Bowling's  P.  C.  538  ;  S.  C.  5  Jurist,  771. 

Upon  the  authority  of  the  case  in  Strange  cited  in  the  text,  the  Su- 
preme Court  of  Illinois  held  that  an  agreement  that  an  award  should 
be  entered  of  record  and  made  a  rule  of  court,  which  award,  when  en- 
tered, should  have  the  force  and  effect  of  a  judgment,  did  not  warrant 
the  court  in  taking  cognizance  of  the  case.  Cromwell  v.  March,  1 
Breese,  230.  No  notice  was  taken  of  the  later  cases. 

(2)  JEx parte  Vasques,  5  Cowen,  29;  Harrison   v.  Smith,  8  Jurist, 
560.     So  too  it  has  been  allowed  after  a  revocation.     Aston  v.  George, 
2  Barnwall  &  Adolphus,  395. 

(3)  An  action  in  an  inferior  court  was  referred  by  order  of  the  judge, 
and  the  rule  contained  a  clause,  that  either  party,  at  his  option,  might 


20  SUBMISSION   AND    REVOCATION.  45 

It  seems  that  under  the  statute  of  William,  a  submis- 
sion to  a  reference  may  be  made  an  order  of  a  court  of 
equity.(«  1)  The  Court  of  Chancery  will  compel,  by  at- 
tachment, the  performance  of  an  award  made  in  pursuance 
of  such  a  submission.  (6)  The  motion  is  that  the  party 
stand  committed. 

A  submission  to  reference  is  not  an 

Effect  of  the  Sub-  ,.    ,  ,,  ,.  .        , 

implied  stay  of    proceedings   in   a  suit  al- 

misswn.  *          ' 

ready  commenced.(c  2) 

(a)  Spettigue  v.  Carpenter,  3  P.  Wms.  362.  Com.  Dig.  Chancery, 
2  K.  -2. 

(4)  Webster  v.  Bishop,  2  Vern.  444. 
(c)  Tidd.  819.  Ld.  Raym.  780. 

make  the  order  a  rule  of  the  court  of  Queen's  Bench.  Upon  a  mo- 
tion for  this  purpose,  the  court  suggested  that  there  was  a  difficulty  in 
making  an  order  of  an  inferior,  a  rule  of  the  higher  court,  but  held 
that  the  order  might  be  regarded  as  an  agreement  of  the  parties  rather 
than  an  act  of  the  court;  and  treating  it  in  that  light  decided  that  the 
party  might  take  the  rule.  Harton  v.  Winstanlay,  1  Eng.  Rep.  492. 

(1)  Pownall  v.  King,  6  VeseylO;  Joseph  v.    Webster,  Russell   & 
Mylne,  496  ;  Heming  v.  Swinnerton,  2    Philips,  79,  where  the  question 
received  more  consideration  than  in  the  previous  cases. 

(2)  It  has  been  repeatedly  held  by  the  courts  in  New  York  that  a 
submission  of  a  cause  by  the  parties  operates  as  a  discontinuance  of  the 
case,  unless  there  is  an  express  agreement  that  judgment  shall  be  en- 
tered on  the  award.      The  parties  voluntarily  resorting  to  another  tri- 
bunal, of  their   own  choice,  are  understood  to  abandon    the   forum  in 
which  proceedings  were  originally  instituted.     Camp  v.  Root,  18  John 
22;  Ex  parts  Wright,  6  Cowen,  399  ;  Lark  in  v.   Robbins,  2  Wendell, 
505  ;  Towns  v.  Wilcox,  12  Wendell,  403  ;    Green  v.  Patchen,  13    Id. 
292.     See  also  Jewell  v.  Blankenship,  10  Yerger,  439  ;  Bridge  v.  Vick, 
2  Humphrey,  516;  Blunt  v.  Whitney,  3  Sandford,  4. 

But  a  party  who  after  a  submission,  appears  at  the  trial  of  a  cause 
and  defends  it,  thereby  waives  the  discontinuance.  People  v.  Ononda- 
ga  Common  Pleas,  1  Wendell,  314.  And  where  a  judgment  in  a  jus- 
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Some  contradiction  appears   in  the  cases,  as  to  the  ope- 
ration of  a  covenant  to  refer  disputes  to  arbitration.     The 

tice  court  was  appealed  from,  and  while  the  cause  was  pending  in  the 
Common  Pleas  a  submission  was  entered  into,  it  was  held  that  the 
discontinuance  left  the  judgment  valid  against  the  appellant,  and  that 
it  might  be  enforced  against  him  upon  an  abandonment  of  the  proceed- 
ings under  the  submission.  Miller  v.  Van  Anken,  1  Id.  516. 

In  Hays  v.  Blanohard,  4  Vermont,  210,  it  was  held  that  a  submis- 
sion of  a  cause  after  an  appeal  had  been  taken,  but  before  it  had  been 
entered  in  the  higher  court,  was  not  an  implied  waiver  of  the  appeal 
unless  an  award  was  actually  made,  or  the  time  for  making  the  award 
extended  beyond  the  time  for  entering  the  appeal.  It  is  laid  down  in 
the  English  books  that  a  reference  of  a  cause,  where  it  operates  as  a 
stay  of  proceedings,  is  a  discharge  of  the  bail,  unless  their  consent  is 
first  obtained.  Russell  on  Arbitration,  88.  But  where  a  verdict  is 
taken  subject  to  a  reference  the  bail  remain  liable,  as  though  the  case 
had  proceeded  to  trial.  Taylor  v.  Gregory,  2  Barnwall  &  Adolphus, 
774.  And  it  is  also  settled  that  a  reference  of  a  replevin  suit  is  a  dis- 
charge of  the  sureties  in  the  replevin  bond. 

The  question  came  up  in  Moore  v.  Bowmaker,  6  Taunton,  379,  and 
it  was  there  decided  that  such  reference  was  not  a  discharge  of  the 
sureties  from  their  responsibility.  The  parties  to  the  suit  had  there 
agreed  to  a  reference  of  the  cause  and  all  matters  in  difference  between 
the  parties  without  the  knowledge  of  the  sureties,  but  with  an  express 
agreement  between  the  parties  that  the  reference  should  not  discharge 
the  sureties,  and  that  no  proceedings  should  be  had  in  the  cause  pend- 
ing the  reference.  Upon  an  application  to  set  aside  the  proceedings 
the  court  held  the  sureties  still  liable. 

Afterwards  the  defendant  having  pleaded  the  reference  in  bar  to  an 
action  on  the  bond,  the  plaintiff  demurred  and  the  question  came  again 
before  the  same  court,  and  the  demurrer  was  sustained  on  the  ground 
that  the  surety  had  suffered  no  injury  by  the  delay.  Moore  v.  Bow- 
maker,  7  Taunton,  97.  The  defendant  then  applied  to  the  equity  side 
of  the  court  of  Exchequer  to  grant  an  injunction  restraining  the  plain- 
tiff from  prosecuting  his  action  on  the  bond.  The  court  granted  the 
injunction,  holding  that  the  plaintiff  in  the  suit  below,  by  agreeing  to  a 
stay  of  proceedings,  had  released  the  principal  in  the  replevin  bond 
from  his  obligation  to  prosecute  without  delay,  and  that  the  bond 
therefore,  as  against  the  sureties  was  functus  officio,  the  moment  the 
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Court  of  Chancery  will   certainly  not  decree   the  specific 

agreement  of  reference  was  executed.  Bowmaker  v.  Moore,  3  Price, 
214.  This  decision  was  afterwards  fully  examined  and  sustained  by 
Lord  Chief  Baron  Richards,  who  granted  a  perpetual  injunction  against 
the  proceedings  to  enforce  the  bond. 

Justice  Park  who  was  setting  in  the  court  when  the  above  case  came 
before  it  upon  the  demurrer  afterwards  re-examined  the  question,  in  the 
case  of  Archer  v.  Hale,  4  Bingham,  464,  and  fully  confirmed  the  judg- 
ment of  the  Court  of  Exchequer. 

But  in  Aldridge  v.  Harper,  10  Bingham,  118,  which  was  an  action 
upon  a  replevin  bond,  the  sureties  pleaded  that  while  the  replevin  suit 
was  pending,  the  action  was  referred  under  an  order  of  nisi  prius  to 
the  award  of  an  arbitrator,  without  the  consent  or  knowledge  of  the 
sureties,  &c.  Upon  demurrer  to  this  plea,  the  court  held  "  that  al- 
though the  circumstances  stated  in  the  plea  might  have  the  effect  of 
discharging  the  sureties  in  a  court  of  equity,  or  upon  an  application  to 
the  equitable  jurisdiction  of  the  court,  on  a  summary  application  on 
some  collateral  point,  yet  that  these  facts  could  not  be  pleaded  as  a  bar 
to  the  action."  The  court  took  care  however  to  guard  their  opinions 
against  being  construed  as  overruling  the  case  of  Archer  v.  Hale. 

In  the  American  courts  it  has  been  held  that  a  reference  of  a  cause , 
and  all  matters  in  difference  operates  as  a  discharge  of  the  bail  in  a 
cause,  or  releases  an  attachment  as  against  subsequent  attaching  cred- 
itors. Bean  v.  Parker,  17  Massachusetts,  591  ;  Hill  v.  Hunnewell,  1 
Pickering,  192 ;  Mooney  v.  Kavanah,  4  Greenleaf,  277  ;  See  also  Clark 
v.  Foxcroft,  7  Greenleaf,  348.  And  it  will  have  this  effect,  although  it 
should  appear  that  there  were,  in  fact,  no  other  demands  between  the 
parties  or  that  the  award  was  confined  to  the  cause  of  action  set  forth 
in  the  declarations.  Mooney  v.  Kavanah,  4  Greenleaf,  277,  or  that  the 
amount  to  which  the  plaintiff  was  entitled  upon  the  original  cause  of 
action,  had  been  reduced  by  the  referees  allowing  a  set-off  in  favor  of 
the  defendant.  Bean  v.  Parker.  17  Massachusetts,  591. 

But  if  the  reference  is  only  of  the  actions,  or  of  the  action  and  of  all 
demands  which  the  defendant  has  against  the  plaintiff,  the  bail  will  not 
be  discharged,  or  an  attachment  dissolved.  Cunningham  v.  Howell,  I 
Iredell,  9  ;  Hill  v.  Hunnewell,  1  Pickering,  192 ;  Mooney  v.  Kavanah, 
4  Greenleaf,  277  ;  Bean  v.  Parker,  17  Massachusetts,  591  ;  Seeley  v. 
Brown,  14  Pickering,  177. 
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performance  of  such  an  agreement,  (a  1);  and,  upon  one 
occasion  where  a  party  had  so  covenanted,  the  Court  of 
Common  Pleas  seemed  to  be  of  opinion,  that  no  action 
could  be  maintained  for  refusing  to  nominate  an  arbitra- 
tor. (6) 

In  the  case  of  Wellington  v.  Mackintosh  (c),  to  a  bill 
filed  for  discovery  and  relief,  the  defendant  pleaded  that 
the  plaintiff  and  he  had  executed  certain  articles  of  co- 

(a)  Street  v.  Kigby,  6  Ves.  815,  ace.  Tattersall  v.  Groote,  2  B.  & 
P.  135.  Gourlay  v.  Duke  of  Somerset,  19  Ves.  430. 

(6)  Tattersall  v.  Groote,  2  B.  &  P.  135.  ;  but  see  diet,  in  Mitchell 
v.  Harris,  2  Ves.  jun.  129. 

(c)  2  Atk.  569. 

It  seems  from  the  American  cases  that  in  the  courts  of  this  country, 
a  plea  in  bar,  to  an  action  against  bail,  that  the  parties  in  the  origin- 
al suit  submitted  the  cause  and  all  matter  in  difference  to  the  award  of 
arbitrators  is  good. 

An  agreement  to  refer  a  suit  operates  as  a  waiver  of  all  exceptions 
to  the  forms  of  process ;  or  it  may  be  considered  as  a  release  of  errors, 
or  an  estoppel  against  any  assignment  of  errors,  in  the  proceedings  an- 
terior to  the  rule.  Forseth  v.  Shaw,  10  Massachusetts,  253;  Ligon  v. 
Ford,  5  Munford,  10. 

A  plaintiff  in  a  case  having  recovered  judgment,  the  defendant  ob- 
tained an  injunction  from  the  court  of  chancery,  under  which  the  par- 
ties agreed  to  a  reference  of  all  matters  in  dispute,  and  it  was  held  that 
by  this  submission  the  original  judgment  was  opened  and  that  the  mer- 
it of  the  controversy  came  within  the  jurisdiction  of  the  arbitrators. 
Brickhouse  v.  Hunter,  4  Henning  &  Munford,  363. 

(1)  It  is  decisively  settled  that  a  court  of  chancery  will  not  compel 
the  specific  performance  of  an  agreement  to  refer  future  disputes,  or 
refuse  to  extend  relief  to  a  party  on  account  of  the  existence  of  such 
agreement.  Agar  v.  Maclew,  2  Simons  &  Stuart,  418;  Copper  v. 
Wells,  Saxton  10  ;  Mexborough  v.  Bower,  7  Bearan,  127.  In  the  lat- 
ter case,  to  a  petition  for  an  injuction  to  restrain  the  defendant  from 
doing  certain  acts  contrary  to  their  agreement,  it  was  objected  that  the 
agreement  contained  a  provision  for  the  reference  of  all  disputes  to 
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partnership,  in  which  they  had  (as  is  very  usual)  inserted 
a  covenant  to  submit  to  arbitration  any  disputes  which 
should  arise  in  the  copartnership  affairs,  and  averred,  that 
no  reference  had  taken  place.  Lord  HARDWICKE  is  report- 
ed to  have  disallowed  the  plea,  not  on  account  of  the  in- 
competency  of  parties  to  make  such  an  agreement,  but 
principally,  because  no  power  had  been  given  to  the  arbi- 
trators to  examine  the  parties  and  witnesses  upon  oath. 

arbitrators.  The  Master  of  the  Rolls  said,  "  That  these  clauses  for  a 
reference  are  not  binding  upon  the  parties,  who  cannot  contract  them- 
selves out  of  their  right  to  have  their  disputes  settled  in  the  courts  of 
justice.  Notwithstanding  the  many  cases  in  which  a  reference  to  ar- 
bitration may  justly  be  preferred  to  prolonged  litigation  in  courts,  ca- 
ses without  end  arise,  in  which,  by  no  possibility,  could  arbitrators  do 
that  justice  which  the  powers  of  courts  of  justice  enable  them  to  ad- 
minister. Cases  arise  which  were  not  in  the  contemplation  of  the  par- 
ties when  they  entered  into  their  agreement.  It  has,  under  these  cir- 
cumstances, been.  I  think  justly,  held  that  arbitration  clauses  are  not 
to  be  enforced  against  the  parties." 

The  question  was  fully  and  learnedly  discussed  in  all  its  bearings, 
by  his  Honor,  Justice  Story,  in  the  case  of  Tobey  v.  The  County  of 
Bristol,  3  Story,  800.  The  plaintiff  filed  his  bill,  praying  that  the  com- 
missioners of  the  county  of  Bristol  might  be  compelled  to  select  per- 
sons as  arbitrators,  from  a  schedule  of  names  furnished  by  the  plaintiff, 
in  pursuance  of  a  power  so  to  do,  Tested  in  the  commissioners  by  a  reso- 
lution of  the  Legislature  of  Massachusetts.  After  giving  a  statement 
of  the  facts,  his  Honor  said  :  "  The  grave  question  is,  whether  this  court, 
as  a  court  of  Equity,  does  possess  jurisdiction  to  compel  the  defendants 
to  submit  the  claims  of  the  plaintiff  to  arbitration,  under  the  circum- 
stances of  the  present  ease. 

"  I  observe,  that  at  the  argument,  the  case  has  been  treated  by  the 
plaintiff's  counsel  as  a  matter  of  contract  or  agreement  on  the  part  of 
the  Commissioners,  to  submit  the  claims  to  arbitration  ;  and  that  when 
the  Court,  upon  petition  of  Tobey,  entered  upon  their  docket,  through 
their  clerk,  '  granted,'  it  assented  to  a  consummated  agreement  to  re- 
fer the  same,  and  nothing  remained  but  mutually  to  agree  upon  the  ar- 
bitrators. But  I  entertain  great  doubts  upon  both  parts  of  the  propo- 

8 
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In  a  subsequent  instance  (a)  the  Master  of  the  Rolls  ob- 
served, that  this  part  of  the  case  must  have  been  misreport- 
ed,  since  the  parties  could  not  give  the  arbitrators  such  a 
power :  a  plea,  similar  to  that  last  mentioned,  was  allow- 
ed to  a  bill  for  discovety  and  relief,  and  the  Court  seemed 
to  think  that  parties  were  bound  by  an  agreement  to  refer 
all  differences  to  arbitration.  However,  upon  a  still  later 
occasion  (b),  where  the  bill  was  for  a  discovery  alone,  a 

(a)  Halfhide  v.  Fenning,  2  Br.  Ch.  Ca.  336.     2  Dickens'  Kep.  703. 

(b)  Mitchell  v.  Harris,  2  Ves.  jun.  129.      4  Br.  Ch.    Ca.  411.  S.  C. 

sition.  In  the  first  place,  an  agreement  to  refer  without  saying  more, 
how,  and  when,  and  to  whom  the  submission  is  to  be,  can  hardly  be 
deemed  any  thing  more  than  an  inchoate  and  imperfect  agreement,  the 
first  step,  only,  in  a  negotiation,  which  is  to  fall  of  itself,  if  the  arbritra- 
tors  are  not  subsequently  agreed  upon.  It  is  rather  of  the  nature  of 
a  conditional  consent  to  refer,  provided  the  parties  can  agree  upon  the 
arbitrators.  In  the  next  place,  it  does  not  seem  to  me  that  the  act  of 
the  Commissioners  in  executing  this  authority,  is  to  be  treated  as  foun- 
ding upon,  or  constituting,  of  itself,  any  contract  or  agreement  whatso- 
ever. It  is  an  exercise  by  them  of  a  public  special  authority,  confided 
to  them  by  the  resolve,  not  as  individuals,  but  as  a  Court,  and  acting 
as  a  Court.  No  one  can  reasonably  doubt,  that  the  authority  to  exam- 
ine and  allow  the  claims  is  to  be  in  the  exercise  of  judicial  functions,  by 
the  Commissioners,  as  much  so  as  the  laying  out  of  a  highway,  or  the 
award  of  committee  or  jury,  to  ascertain  the  amount  of  the  damages. 
The  Commissioners  were  not  by  the  resolve  authorized,  in  terms,  to 
make  any  contract  or  agreement,  nor  were  they  personally  bound  by 
any  award  made  by  the  arbitrators,  if  duly  chosen.  But  the  award 
would  bind  the  county,  not  upon  the  footing  of  being  a  contract  or 
agreement  made  by  the  Commissioners,  for  and  on  behalf  of  the  Coun- 
ty, but  by  mere  operation  of  law,  as  a  legal  liability,  imposed  upon  the 
County  as  a  public  corporation,  independent  of  contract  or  agreement, 
under  and  in  virtue  of  the  resolve. 

"  But  supposing  it  to  be  otherwise,  and  here  there  was  a  real  contract 
or  agreement,  not  conditional  but  absolute,  on  the  part  of  the  Commis- 
sioners, to  refer  the  claims  to  arbitration,  can  such  an  agreement  been- 
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plea  of  this  nature  was  overruled,  though  the  Lord  Chan- 
cellor, in  noticing1  the  case  of  Halfhide  v.  Penning,  said : — 
"  In  that  case  there  was  an  express  agreement,  that  there 
should  be  no  suit  at  law  or  in  equity.  Parties  may  so 

forced  by  a  Court  of  Equity?  No  one  can  be  found,  as  I  believe,  and 
at  all  events,  no  case  has  been  cited  by  counsel,  or  has  fallen  within 
the  scope  of  my  researches,  in  which  an  agreement  to  refer  a  claim  to 
arbitration,  has  ever  been  specifically  enforced  in  equity.  So  far  as  the 
authorities  go,  they  are  altogether  the  other  way.  The  cases  are  divi- 
ded into  two  classes.  One,  where  an  agreement  to  refer  to 'arbitration 
has  been  set  up  as  a  defence  to  a  suit  at  law,  as  well  as  in  equity  ; 
the  other,  where  the  party  as  plaintiff  has  sought  to  enforce  such  an 
agreement  in  a  Court  of  Equity.  Both  classes  have  shared  the  same 
fate.  The  Courts  have  refused  to  allow  the  former  as  a  bar  or  defence 
against  the  suit ;  and  have  declined  to  enforce  the  latter 'as  ill-founded 
in  point  of  jurisdiction.  In  respect  to  the  former  class,  I  will  barely 
refer  to  Wellington  v.  Macintosh,  2  Atk.  569,  Mitchell  v.  Harris,  4 
Bro.  Ch.  R.311  ;  <S.  C.  2  Ves.  Jr.  129;  Kill  v.  Hollister,  1  Wills. 
R.  129.;  Street  v.  Rigby,6  Ves.  815,  and  Thompson  v.  Charnock, 
8  Term.  R.  139.  In  respect  to  the  latter  class,  in  Street  v.  Rigby, 
6  Ves.  R.  813,  813,  Lord  Eldon  significantly  said,  that  no  instance 
is  to  be  found  of  a  decree  for  specific  performance  of  an  agreement  to 
name  arbitrators,  or  that  any  discussion  upon  it  has  taken  place  in  ex- 
perience for  the  last  twenty-five  years ;  and  he  referred  to  the  case  of 
Price  v.  Williams,  before  Lord  Thurlow,  in  which  he,  Lord  Eldon, 
was  counsel,  where  Lord  Thurlow  held  that  the  Court  could  not  per- 
form such  an  agreement.  I  do  not  find  in  the  very  brief  and  unsatis- 
factory reports  of  the  case  of  Price  v.  Williams,  3  Bro.  Ch.  R.  163, 
and  1  Ves.  Jr.  R.  365,  any  notice  of  this  point ;  but  there  cannot  be 
any  serious  doubt  of  the  accuracy  of  Lord  Eldon's  recollection  of  the 
case.  In  Gourlay  v.  The  Duke  of  Somerset,  19  Ves.  R.  430,  Sir 
William  Grant,  one  of  the  greatest  masters  of  Equity  of  his  age,  ex- 
pressly said,  that  a  bill  seeking  to  enforce  the  specific  performance  of 
an  agreement  to  refer  to  arbitration,  was  a  species  of  bill  that  has  nev- 
er been  entertained  by  a  Court  of  Equity.  There  are  several  other  ca- 
ses bearing  strongly  on  the  same  doctrine,  such  as  Milnesv.  Gery,  14 
Ves.  400,  Blundell  v.  Brettargh.  17  Ves.  232,  and  Wilkes  v.  Davis, 
3  Meriv.  R.  507.  But  a  later  case,  directly  in  point,  is  Agar  v.  Mac- 
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agree,  and  it  is  every  day's  practice,  that  if  they  do,  they 
cannot  proceed  contrary  to  the  agreement.  In  that  case, 

lew,  2  Sim.  and  Stu.  R.  418,  where  Sir  John  Leach  utterly  refused 
to  decree  the  specific  performance  of  an  agreement  to  refer  to  arbitra- 
tion. On  that  occasion,  he  said  :  '  I  consider  it  to  be  quite  settled, 
that  this  Court  will  not  entertain  a  bill  for  the  specific  performance  of 
an  agreement  to  refer  to  arbitration  ;  nor  will  it.  in  such  a  case,  substi- 
tute the  master  for  the  arbitrators,  which  would  be  to  bind  the  parties 
contrary  to  their  agreement.' 

"  It  was  suggested  at  the  argument,  that  the  ground  upon  which  this 
doctrine  of  Courts  of  Equity  is  founded,  is  not  solid  or  satisfactory. 
If  this  were  admitted  to  be  true,  I  do  not  know  that  any  Judge  would 
now  deem  it  correct  or  safe  to  depart  from  it,  as  he  must  content  him- 
self upon  this,  as  many  other  occasions,  to  administer  the  established 
law  and  walk  in  the  footsteps  of  his  predecessors,  super  antigues  vias. 
But,  in  truth,  I  do  not  well  see  that  the  doctrine  could  have  been  oth- 
erwise settled.  The  two  general  grounds  on  which  it  rests,  belong  to 
other  branches  of  equity  jurisprudence  as  well  as  this.  What  are  they  ? 
The  first  ground  is,  that  a  Court  of  Equity  ought  not  to  compel  a  par- 
ty to  submit  the  decision  of  his  rights  to  a  tribunal,  which,  confessedly, 
does  not  possess  full,  adequate,  and  complete  means,  within  itself,  to 
investigate  the  merits  of  the  case,  and  to  administer  justice.  The  com- 
mon tribunals  of  the  country  do  possess  these  means  ;  and  although  a 
party  may  have  entered  into  an  agreement  to  submit  his  rights  to  ar- 
bitration, this  furnishes  no  reason  for  a  Court  of  Equity  to  deprive 
him  of  the  right  to  withdraw  from  such  agreement,  and  thus  to  take 
from  him  the  locus  penitentiee ;  and  to  declare  that  the  common  tribu- 
nals of  the  country  shall  be  closed  against  him,  and  he  shall  be  compel- 
led to  submit  all  his  rights  and  interests  to  the  decision  of  another  tri- 
bunal, however  defective  or  imperfect  it  may  be,  to  administer  entire 
justice.  The  argument  at  the  bar  misconceived  the  doctrine  of  the 
Court  on  this  head.  Courts  of  Equity  do  not  refuse  to  interfere  to 
compel  a  party  specifically  to  perform  an  agreement  to  refer  to  arbitra- 
tion, because  they  wish  to  discourage  arbitrations,  as  against  public 
policy.  On  the  contrary,  they  have,  and  can  have,  no  just  objection  to 
these  domestic  forums,  and  will  enforce,  and  promptly  interfere  to  en- 
force, their  awards  when  fairly  and  lawfully  made,  without  hesitation  or 
question.  But  when  they  are  asked  to  proceed  farther  and  to  compel  the 
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the  covenant  would  be  a  bar ;  here  the  only  effect  of  it 
would  be  to  give  damages ;  but  it  could  not  be  pleaded  in 
bar  to  the  action." 

parties  to  appoint  arbitrators  whose  award  shall  be  final,  they  necessari- 
ly pause  to  consider,  whether  such  tribunals  possess  adequate  means  of 
giving  redress,  and  whether  they  have  a  right  to  compel  a  reluctant 
party  to  submit  to  such  a  tribunal,  and  to  close  against  him  the  doors 
of  the  common  Courts  of  justice,  provided  by  the  Government  to  pro- 
tect rights  and  to  redress  wrongs.  One  of  the  established  principles 
of  Courts  of  Equity  is,  not  to  entertain  a  bill  for  the  specific  perform- 
ance of  any  agreement,  where  it  is  doubtful  whether  it  may  not  there- 
by become  the  instrument  of  injustice,  or  to  deprive  parties  of  rights 
which  they  are  otherwise  fairly  entitled  to  have  protected.  The  spe- 
cific performance  of  an  agreement  is,  by  no  means,  a  matter  of  right 
which  a  party  has  authority  to  demand  from  a  Court  of  Equity.  So 
far  from  this,  it  is  a  matter  of  sound  discretion  in  the  Court,  to  be 
granted  or  withheld,  according  to  its  own  view  of  the  merits  and  circum- 
stances of  the  particular  case,  and  never  amounts  to  a  peremptory  duty. 

"  Now  we  all  know,  that  arbitrators  at  the  common  law,  possess  no 
authority  whatsoever,  even  to  administer  an  oath,  or  to  compel  the 
attendance  of  witnesses.  They  cannot  compel  the  production  of  docu- 
ments, aud  papers  and  books  of  account,  or  insist  upon  a  discovery  of 
facts  from  the  parties  under  oath.  They  are  not  ordinarily  well  enough 
acquainted  with  the  principles  of  law  or  equity,  to  administer  either 
effectually,  in  complicated  cases  ;  and  hence  it  has  often  been  said,  that 
the  judgment  of  arbitrators  is  but  rusticum  judicium.  Ought  then  a 
Court  of  Equity  to  compel  a  resort  to  such  a  tribunal,  by  which,  how- 
ever honest  and  intelligent,  it  can  in  no  case  be  clear  that  the  real  le- 
gal or  equitable  rights  of  the  parties  can  be  fully  ascertained  or  per- 
fectly protected  ? 

"It  has  been  said  at  the  bar,  that  in  modern  times  most  nations,  and 
especially  commercial  nations,  not  only  favor  arbitrations,  but  in  many 
instances  make  them  compulsive.  But  in  considering  this  point,  two 
circumstances  are  important  to  be  kept  in  view.  In  the  first  place, 
whenever  arbitrations  are  made  compulsive,  it  is  by  legislative  author- 
ity, which  at  the  same  time,  arms  the  arbitrators  with  the  fullest  pow- 
ers to  ascertain  the  facts,  to  compel  the  attendance  of  witnesses,  to  re- 
quire discovery  of  papers,  books  and  accounts,  and  generally,  also,  to 
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It  must  be  remarked,  that,  with  regard  to  this  plea  of  an 
agreement  to  refer,  a  distinction  appears  to  have  been  con- 
compel  the  parties  to  submit  themselves  to  examination  under  oath. 
In  the  next  place,  these  arbitrations  are  never,  or  at  least  not  ordina- 
rily, made  compulsive  to  the  extent  of  excluding  the  jurisdiction  of  the 
regular  Courts  of  justice  ;  but  are  instituted  as  mere  preliminaries  to 
an  appeal  to  those  Courts,  from  the  award  of  the  arbitrators,  if  either 
party  desires  it,  so  that  the  law.  and  in  many  cases,  the  facts  also,  if 
disputed,  are  re-examinable  there.  So  that,  in  many  cases,  it  will  be 
found,  that  protracted  litigation  and  very  onerous  expenses  often  fol- 
low as  necessary  results  of  the  system.  Indeed,  so  far  as  the  system 
of  compulsive  arbitrations  has  been  tried  in  America,  the  experiment 
has  not,  as  I  understand,  been  such  as  to  make  any  favorable  impres- 
sion upon  the  public  mind,  as  to  its  utility  or  convenience.  At  all 
events  it  cannot  be  correctly  said,  that  public  policy,  in  our  age,  gene- 
rally favors  or  encourages  arbitrations,  which  are  to  be  final  and  con- 
clusive, to  an  extent  beyond  that  which  belongs  to  the  ordinary  opera- 
tions of  the  common  law. 

"  It  is  certainly  the  policy  of  the  common  law,  not  to  compel  men  to 
submit  their  rights  and  interests  to  arbitration,  or  to  enforce  agree- 
ments for  such  a  purpose.  Nay,  the  common  law  goes  farther,  and 
even  if  a  submission  has  been  made  to  arbitrators,  who  are  named,  by 
deed  or  otherwise,  with  an  express  stipulation  that  the  submission 
shall  be  irrevocable,  it  still  is  revocable  and  countermandable,  by  eith- 
er party,  before  the  award  is  actually  made,  although  not  afterwards. 
This  was  decided  as  long  ago  as  Vynior's  case,  8  Co.  K.  81.  b.  The 
reason  there  given,  is,  that  a  man  cannot,  by  his  act,  make  such  author- 
ity, power  or  warrant  not  coantennandable,  which  is  by  law,  and  of 
its  own  nature,  countermandable  ;  as  if  a  man  should,  by  express  words, 
declare,  his  testament  to  be  irrevocable,  yet  he  may  revoke  it,  for  his 
acts  or  words  cannot  alter  the  judgment  of  law,  to  make  that  irrevoca- 
ble, which  is  of  its  own  nature  revocable.  This  doctrine  has  been  con- 
stantly upheld  down  to  the  present  day,  as  will  appear  from  the  cases 
of  Milne  v.  Gratrix,  7  East.  R.  607,  Clapham  v.  IKgham,  1  Bing.  R, 
89,  King  v.  Josejj/i,  5  Taunt.  R.  452.  But  where  an  award  has  been 
made  before  the  revocation,  it  will  be  held  obligatory,  and  the  parties 
will  not  be  allowed  to  revoke  it,  and  the  Courts  of  Law  as  well  as  of 
Equity  will  enforce  it.  In  this  view  of  the  matter,  Courts  of  Equity 
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templatecl  between  cases  where  no  step  towards  a  refer- 
ence has  been  taken,  and  where  a  reference  is  actually 

do  but  follow  out  the  dictates  and  analogies  of  the  law.  When  the 
law  has  declared,  that  any  agreement  for  an  arbitration  is,  in  its 
very  nature,  revocable,  and  cannot  be  made  irrevocable  by  any  agree- 
ment of  the  parties,  Courts  of  Equity  are  bound  to  respect  this  inter- 
position, and  are  not  at  liberty  to  decree  that  to  be  positive  and  abso- 
lute in  its  obligation,  which  the  law  declares  to  be  conditional  and 
countermandable. 

"  And  this  leads  me  to  remark,  in  the  second  place,  that  it  is  an  es- 
tablished principle  of  Courts  of  Equity  never  to  enforce  the  specific  per- 
formance of  any  agreement,  where  it  would  be  a  vain  and  imperfect 
act  or  where  a  specific  performance  is,  from  the  very  nature  and  cha- 
racter of  the  agreement,  impracticable  or  inequitable,  to  be  enforced. 
Thus,  for  example,  Courts  of  Equity  will  not  decree  the  specific 
performance  of  an  agreement  for  a  partnership  in  business,  where  it  is 
to  be  merely  during  the  pleasure  of  both  parties,  because  it  may  be 
forthwith  dissolved  by  either  party.  So,  upon  the  like  ground,  Courts 
of  Equity  will  not  decree  the  specific  performance  of  a  contract  by  an 
author  to  write  dramatic  performances  for  a  particular  theatre,  al- 
though it  will  restrain  him  from  writing  for  another  theatre,  if  he  has 
contracted  not  to  do  so  ;  nor  will  they  compel  the  specific  performance 
of  a  contract  by  an  actor  to  act  a  specified  number  of  nights  at  a  par- 
ticular theatre  ;  nor  will  they  compel  the  specific  performance  of  a  con- 
tract to  furnish  maps  to  be  engraved  and  published  by  the  other  party. 
In  all  these  cases  the  reason  is  the  same — the  utter  inadequacy  of  the 
means  of  the  Court  to  enforce  the  due  performance  of  such  a  contract. 
The  same  principle  would  apply  to  the  case  of  a  specific  contract  by  a 
master  to  paint  an  historical  picture,  or  a  contract  by  a  sculptor  to 
carve  a  statue  or  a  group,  historical  or  otherwise.  From  their  very 
nature,  all  such  contracts  must  depend,  for  their  auo  execution,  upon 
the  skill,  and  will,  and  honor  of  the  contracting  party.  Now  this  very 
reasoning  applies  with  equal  force  to  the  case  at  bar.  How  can  a 
Court  of  Equity  compel  the  respective  parties  to  name  arbitrators  ; 
and,  a  fortiori,  how  can  it  compel  the  parties  mutually  to  select  arbitra- 
tors, since  each  must,  in  such  a  case,  agree  to  all  the  arbitrators  ?  If 
one  party  refuses  to  name  an  arbitrator,  how  is  the  court  to  compel 
him  to  name  one?  If  an  arbitrator  it  named  by  one  party,  how  is  the 
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pending.      In  the  former  case  it  seems  by  the  preponder- 
ance of  authority  to  be  established,  that  no  agreement  to 

Court  to  ascertain,  if  the  other  party  objects  to  him,  whether  he  is 
right  or  wrong  in  his  objection  ?  If  one  party  names  an  arbitrator 
who  will  not  act,  how  can  the  Court  compel  him  to  select  another  ?  If 
one  party  names  an  arbitrator  not  agreed  to  by  the  other,  how  is  the 
Court  to  find  out  what  are  his  reasons  for  refusing?  If  one  party  names 
an  arbitrator  whom  the  other  deems  incompetent,  how  is  the  Court  to 
decide  upon  the  question  of  his  competency?  Take  the  present  case, 
where  the  arbitrators  are  to  be  mutually  selected,  when  and  within 
what  time  are  they  to  be  appointed  ?  How  many  shall  they  be, — two, 
three,  four,  five,  seven,  ten,  or  even  twenty  ?  The  resolve  is  silent  as 
to  the  number.  Can  the  Court  fix  the  number,  if  the  parties  do  not 
agree  upon  it  ?  That  would  be  doing  what  has  never  yet  been  done. 
If  either  party  should  refuse  to  name  any  arbitrator,  or  to  agree  upon 
any  named  by  the  other  side,  has  the  Court  authority,  of  itself,  to  ap- 
point arbitrators,  or  to  substitute  a  master  for  them  ?  That  would  be, 
as  Sir  John  Leach  said  in  Agar  v.  Macklew,  2  Simons  and  Stu.  R. 
418, 423,  to  bind  the  parties  contrary  to  their  agreement ;  and  in 
Milnes  \.  Gery,  14  Ves.  400,  Sir  William  Grant  held  such  an  appoint- 
ment to  be  clearly  beyond  the  authority  of  the  Court  In  Wilkes  v. 
Davis,  Meriv.  R.  507,  509,  Lord  Eldon,  referring  to  the  cases  of  Cooth 
v.  Jackson,  6  Ves.  34,  Milnes  v.  Gery,  14  Ves.  400,  408,  and  Blundett 
v.  Brettargh,  17  Ves.  232,  said:  'It  has  been  determined  in  the  cases 
referred  to,  that  if  one  party  agrees  to  sell  and  another  to  purchase,  at 
a  price  to  be  settled  by  arbitrators  named  by  the  parties,  if  no  award 
has  been  made,  the  Court  cannot  decree  respecting  it.'  In  Cooth  v. 
Jackson,  6  Ves.  R.  34,  Lord  Eldon  said:  'I  am  not  aware  of  a  case 
even  at  law.  nor  that  a  Court  of  Equity,  has  ever  entertained  this  juris- 
diction, that  where  a  reference  has  been  made  to  arbitration  and  the 
judgment  of  the  arbitrators  is  not  given  in  the  time  and  manner  accord- 
ing to  the  agreement,  the  Court  have  substituted  themselves  for  the 
arbitrators  and  made  the  award.  I  am  not  aware  that  it  has  been  done 
even  in  a  case  where  the  substantial  thing  to  be  done  is  agreed  between 
the  parties,  but  the  time  and  manner  in  which  it  is  to  be  done  is  that 
which  they  have  put  upon  others  to  execute.'  The  same  learned  judge, 
in  Blundett  v.  Brettargh,  17  Ves.  232,  242,  affirmed  the  same  state- 
ment, substituting  only  the  word  "  prescribe"  for  "  execute."  So  that 
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refer  all  disputes  to  arbitration  can  oust  the  cuurts  of  law 
or  equity  of  their  jurisdiction,  (a  1) 

(a)  Kill  v.  Hollister,  1  Wils.  129.  Thompson  and  another  v.  Char- 
nock,  8  T.  R.  139.  Street  v.  Rigby,  6  Vcs.  818.  Nicholls  v.  Chalie, 
14  Ves.  270. 

we  abundantly  see,  that  the  very  impracticability  of  compelling  the 
parties  to  name  arbitrators,  or  upon  their  default,  for  the  Court  to  ap- 
point them,  constitutes,  and  must  forever  constitute,  a  complete  bar  to 
any  attempt  on  the  part  of  a  Court  of  Equity  to  compel  the  specific 
performance  of  any  agreement  to  refer  to  arbitration.  It  is  essential- 
ly, in  its  very  nature  and  character,  an  agreement  which  must  rest  in, 
the  good  faith  and  honor  of  the  parties,  and  like  an  agreement  to  paint 
a  picture,  or  to  carve  a  statue,  or  to  write  a  book,  or  to  invent  patterns 
for  prints,  must  be  left  to  the  conscience  of  the  parties,  or  to  such  rem- 
edy in  damages  for  the  breach  thereof,  as  the  law  has  provided." 

(1)  In  a  recent  case  before  the  court  of  Chancery  in  Ireland  (Dims- 
dale  v.  Robertson,  2  Jones  &  La  Touche,  58,)  Lord  Chancellor  Sug- 
den  reviewed  the  cases  which  have  sometimes  been  supposed  to  over- 
rule Half  hide  v.  Fenning,  and  fully  sustained  the  authority  of  the  case, 
and  recognized  the  distinction  laid  down  in  the  text.  A  submission 
had  been  entered  into  by  the  parties,  in  which  the  arbitrators  were  de- 
signated, their  powers  and  duties  fully  pointed  out.  and  minute  provis- 
ion made  for  every  contingency  likely  to  arise  in  the  course  of  the  ar- 
bitration. Before  any  steps  had  been  taken  by  the  arbitrators,  the 
plaintiff  filed  his  bill  in  chancery,  alleging  that  it  would  be  impossible 
for  the  arbitrators  to  do  him  justice  under  the  powers  conferred  in  the 
submission. 

The  defendant  objected  that  the  plaintiff  could  not  sustain  his  bill 
as  the  matters  which  had  been  referred  to  arbitration.  His  Lordship, 
in  entering  upon  an  examination  of  the  authorities,  said :  '•  It  is,  no 
doubt,  clearly  settled,  as  Lord  Kenyon  said  in  Thompson  v.  Charnock, 
8  Term.  R.  140,  that  an  agreement  to  refer  to  arbitration  is  not  suffi- 
cient to  oust  the  courts  of  law  or  equity  of  their  jurisdiction.  Lord 
Hardwick  so  determined  in  Wellington  v.  Mackintosh,  2  Atkins,  569  ; 
yet  he  said  he  would  not  have  it  understood  that  such  an  agreement 
might  not  be  made  and  pleaded,  but  there  should  be  a  power  to  exam- 
ine witnesses  on  oath  ;  upon  which  it  was  observed  by  Lord  Eldon  that 
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In  the  case  of  Waters  v.  Taylor  (a),  where  the  subject 
of  dispute  was  the  management  of  the  Opera  House,  and 
the  adjustment  of  its  accounts  (which  was  judged  pecu- 

(<z)   15  Ves.  10. 

the  parties  could  not  confer  such  a  power.  Now  in  the  present  case 
there  is  not  only  an  agreement  to  refer,  but  arbitrators  were  actually 
named ;  and  there  is  an  express  agreement  not  to  sue,  and  an  agree- 
ment to  make  the  submission  a  rule  of  the  Court  of  Queen's  Bench  of 
either  England  or  Ireland :  and  the  3  &  4  Will.  IV.  c.  42,  England, 
and  3  &.  4  Viet.  c.  105,  Ireland,  take  away  the  right  to  revoke  the  submis- 
sion without  the  leave  of  the  court,  when  the  arbitrators  are  appointed 
by  or  in  pursuance  of  any  submission  to  reference,  containing  an  agree- 
ment that  such  submission  shall  be  made  a  rule  of  court,  and  give  pow- 
er to  compel  the  attendance  of  witnesses,  and  empower  the  arbitrators 
to  administer  an  oath,  where,  as  in  this  case,  it  is  agreed  that  the  wit- 
nesses shall  be  examined  upon  oath.  These  powers  place  such  arbitra- 
tors on  a  different  footing,  and  remove  one  great  objection  made  to  them 
by  both  Lord  Hardwick  and  Lord  Eldon.  In  Halfhide  v.  Fenning, 
where  the  agreement  was  to  refer  to  arbitration,  and  that  there  should 
not  be  any  suit  at  law  or  in  equity,  Lord  Kenyon  allowed  a  plea  to  a 
bill  before  a  reference.  He  held  that  arbitration  should  be  first  resort- 
ed to ;  and  if  the  arbitrators  could  not  determine  it  the  jurisdiction 
would  be  restored.  It  is  said  that  this  decision  has  been  overruled, 
even  by  Lord  Kenyon  himself. 

"  I  think  the  reasons  for  the  decision  are  satisfactory,  as  applied  to  the 
actual  case  before  Lord  Kenyon  ;  and  I  am  prepared  to  act  upon  them 
unless  the  case  has  been  overruled.  In  Mitchell  v.  Harris,  2  Vesey, 
129,  where  the  agreement  was  simply  to  refer,  and  the  bill  was  filed 
for  a  discovery  in  aid  of  an  action,  Lord  Rosslyn  supported  the  bill  ; 
but  in  the  course  of  the  argument  he  distinguished  the  case  before  him 
from  that  of  Halfhide  v.  Fenning.  In  that  case,  ho  said,  there  was  an 
express  agreement  that  there  should  be  no  suit  at  law  or  in  equity. 
Parties  may  so  agree  ;  and  it  is  every  day's  practice  that,  if  they  do, 
they  cannot  proceed  contrary  to  their  agreement.  In  that  case  the 
covenant  would  be  a  bar :  here,  he  said,  the  only  effect  of  it  would  be  to 
give  damages ;  but  it  could  not  be  pleaded  in  bar  to  the  action.  In 
giving  judgment,  however,  he  wholly  lost  sight  of  the  distinction  ;  and 
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liarly  a  subject  for  arbitration),  and  where  it  was  the  anx- 
ious wish  of  some  of  the  parties  that  the  matter  should  be 

therefore  thought  Halfhide  v.  Penning  contrary  to  the  case  in  Atkyns, 
and  quite  inconsistent  with  the  resolution  of  the  court  of  King's  Bench 
in  Wilson,  neither  of  which  appears  to  me  to  clash  with  it.  The  re- 
port of  Mitchell  v.  Harris  in  Brown,  merely  makes  him  say  that  it  is 
unnecessary  to  discuss  the  case  of  Halfhide  v.  Penning.  lu  Tattersall 
v.  Grootc,  2  Bosanquet  &  Puller,  131,  136,  Lord  Eldon,  noticing  the 
distinction  in  Halfhide  v.  Fenuing,  thought  he  did  not  misconstrue 
the  case  of  Mitchell  v.  Harris,  by  stating  that  the  opinion  of  Lord 
Loughborough  did  not  agree  with  the  doctrine  laid  down  in  that  case. 
In  Street  v.  Higby,  6  Vcsey,  821,  he  again  seemed  to  doubt  the  author- 
ity of  Halfhide  v.  Fenning,  yet  thought  there  would  be  considerable 
difficulty  upon  a  negative  covenant  not  to  sue,  which  was  the  case  be- 
fore Lord  Kenyon ;  and  he  held  that  a  covenant  to  refer  does  not 
amount  to  an  agreement  to  forbear  to  sue.  In  Waters  v.  Taylor,  15 
Vesey  188,  Lord  Eldon  considered  the  opinion  expressed  by  Lord  Ken- 
yon  wrong,  as  there  were  against  it  the  concurrent  opinions  of  Lord 
Hardwick,  Lord  Thurlow,  Lord  Rosslyn  and  Lord  Kenyon  himself. 
'  As  a  general  proposition,  therefore,'  he  added,  '  it  is  true  that  an 
agreement  to  refer  a  dispute  to  arbitration  will  not  bind  the  parties  even, 
to  submit  to  arbitration  before  they  come  into  court.'  But  this  is  a 
point  which  Lord  Kenyon  did  not  decide;  and  I  confine  myself  to  the 
very  point  decided  by  him.  I  am  not  aware  of  any  case  in  which  Lord 
Kenyon  doubted  his  own  decision.  Probably  what  fell  from  him  in 
the  case  in  Term  Reports  may  have  been  so  considered,  although  it 
is  confined  to  a  simple  covenant  to  refer.  There  is  no  report  of  any 
decision  of  Lord  Thurlow's  impeaching  Lord  Kenyon's.  Upon  the 
whole,  therefore,  I  think  that  Half  hide  v.  Fenning  is  still  law;  and 
the  objections  to  it  have  probably  been  occasioned  by  Lord  Kenyon's 
general  observations.  At  all  events,  I  think  that  an  agreement  to  re- 
fer, and  arbitrators  named,  and  a  covenant  not  to  sue,  and  a  power  to 
make  the  submission  a  rule  of  court — particularly  having  regard  to  the 
legislative  provisions  in  such  a  case — do  prevent  a  party  from  filing  a 
bill,  with  a  view,  as  in  this  case,  to  withdraw  the  ease  from  the  arbitra- 
tors. It  does  not  appear  to  me  that  because  a  bill  cannot  be  filed  to 
have  arbitrators  named,  or  to  supply  the  place  of  an  award,  it  follows 
that  a  bill  can  be  filed  before  an  award,  in  direct  opposition  to  the 
plaintiff's  own  covenants. 
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referred,  the  Court  recognized  the  principle,  that  an  agree- 
ment to  refer  disputes  to  arbitrators  was,  generally  speak- 
ing, no  objection  to  a  suit  in  equity ;  yet  they  refused,  in 
this  particular  instance,  to  interfere  in  the  arrangement 

"  In  this  case,  like  that  of  Waters  v.  Taylor,  the  parties  have  anxious- 
ly provided  for  the  reference  to  arbitration,  of  the  several  matters  in 
respect  to  which  any  difficulty  was  likely  to  arise  ;  and,  indeed,  this 
case  goes  much  farther.  Lord  Eldon  then,  upon  an  interlocutory  ap- 
plication, drove  the  parties.  Sir  William  Grant  afterwards  observed, 
in  Gourley  v.  Duke  of  Somerset,  19  Vesey,  431,  that  in  some  cases,  un- 
der particular  circumstances,  as  in  Waters  v.  Taylor,  the  court  has 
said,  it  will  leave  the  parties  to  the  remedies  which  they  have  chalked 
out  for  themselves  ;  but  there  it  refused  all  interposition. 

"  He  in  that  case  substituted  the  master  for  a  referee  named,  as  the 
plaintiff  filed  his  bill  for  relief,  and  he  could  not  in  that  particular  have 
it,  except  through  the  machinery  of  the  court,  and  the  defendant  did 
not  raise  the  objection. 

"  The  case  of  Morse  v.  Merest,  before  Sir  John  Leach,  went  further. 
The  parties  had  agreed  for  the  sale  of  an  estate,  by  one  to  the  other, 
for  twenty  five  years  purchase,  on  an  annual  value,  to  be  set  by  three 
persons  named,  before  a  certain  day.  The  seller  had  prevented  the 
valuation  from  being  made  by  the  day  named.  The  purchaser  filed  his 
bill.  The  Vice  Chancellor  held,  first,  that  the  seller  had  by  his  own 
conduct  opened  the  time  :  secondly,  that  although  an  agreement  to  sell, 
at  a  price  to  be  named  by  A.,  could  not  be  enforced  at  any  other  price, 
yet  it  appearing  that  the  defendant  refused  to  permit  the  referees  to 
come  upon  the  land,  the  court  had  jurisdiction  to  remove  that  impedi- 
ment, and  could  decree  that  the  defendant  should  permit  the  valuation  to 
be  made  according  to  the  contract ;  and  if  it  were  so  made,  then  a  sup- 
plemental bill  might  be  filed  for  a  specific  performance  on  the  terms  of 
their  valuation.  The  court,  therefore,  gave  its  assistance  to  the  re- 
ferees to  enable  them  to  make  the  valuation,  upon  which  the  right  to  a 
specific  performance  depended.  I  may  observe,  that  Waters  v.  Taylor 
was  ultimately  disposed  of  in  a  way  which  does  not  affect  the  question 
before  me.  2  Vesny  &  Beames,  299.  It  appears  to  me.  after  an  anx. 
ious  review  of  all  the  authorities,  that  I  am  fully  justified  in  refusing 
the  relief  to  the  plaintiff  until  the  parties  have  resorted,  without  ef- 
fect, to  the  powers  provided  by  their  deeds." 


22  SUBMISSION    AND   REVOCATION.  61 

of  the  matter,  until  a  reference  to  arbitration  had  been 
tried.  (1) 

A  party,  by  agreeing  to  refer  the  quantum  of  a  demand, 
does  not  thereby  -waive  any  objection  to  its  illegality, 
when  sued  for  the  sum  awarded,  (a  2) 

A  submission  by  an  executor  or  an  administrator  is  not, 
of  itself,  an  admission  of  assets.  Upon  one  occasion  (6), 
where  disputes  had  arisen  between  the  plaintiff  and  A.  in 
his  life-time,  and  B.  the  administrator  of  A.,  agreed  to  re- 
fer them  to  arbitration ;  and  it  was  awarded  that  B.,  as 
administrator,  should  pay  to  the  plaintiff  a  certain  sum : 
an  action  was  brought  upon  the  submission-bond,  to  which 
B.  pleaded  that  he  had  fully  administered,  end  that,  at  the 
time  of  entering  into  the  submission-bond,  or  afterwards, 
he  had  no  assets,  &c.  Upon  demurrer  and  argument 
thereon,  ASHHUUST,  J.  said,  that  there  was  no  doubt  but 
that  the  plea  was  bad ;  for  that  the  entering  into  the  bond 
amounted  to  an  admission  of  assets,  arid  that  A.  should  not 
be  permitted  afterwards  to  dispute  it ;  the  bond  given  by 
B.  to  abide  by  the  award,  was  an  undertaking  to  pay  what- 
ever sum  the  arbitrator  should  award,  without  any  regard 
to  assets.  BULLER,  J.  concurred  in  holding  the  plea  ill ; 

(a)  Steers  v.  Lashley,  1  Esp.  N.  P.  C.  167. 
(*)  Barry  v.  Rush,  1  T.  R.  691. 

(1)  A  case  arose  at  nisi  prius  upon  a  policy  of  insurance,  which  pro- 
vided for  a  reference  in  case  of  loss,  and  that  "  no  compensation  should 
be  payable  until  after  an  award  determining  the  amount  should  be  duly 
made."     It  was  contended  that  a  reference  was  a  condition  precedent 
to  plaintiff's  right  to  recover.     But  the  court  ruled  that  the  action 
might  proceed.     Goldstone  v.  Osborne,  2  Carrington  &  Payne,  550. 

(2)  A  submission  and  award  pursuant  thereto,  will  prevent  the  ope- 
ration of  the  statute  of  limitations.     Hunt  v.  Guilford,  4  Hammond, 
310  ;  Colkings  v.  Thackston,  Cameron  &  Norwood,  93. 
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being1  of  opinion,  that  B,  had  bound  himself  personally. 
But  in  a  subsequent  case  (a),  where  the  plaintiff,  in  order 
to  prove  assets  in  the  defendant's  hands,  g-ave  in  evidence 
a  submission  by  him,  as  administrator,  to  an  award  be- 
tween these  parties,  and  the  award  itself  was  produced, 
whereby  it  appeared,  that  the  sum  of  20/.  was  awarded  to 
be  due  from  the  intestate's  to  the  bankrupt's  estate  (whose 
assig-nee  the  plaintiff  was),  Lord  KENYON  expressed  his 
opinion,  that,  in  point  of  justice  and  conscience,  the  plain- 
tiff's demand  ought  not  to  extend  beyond  the  assets  of  the 
intestate :  that  the  last-mentioned  case  of  Barry  v.  Rush 
was  very  properly  decided,  but  did  not  govern  the  present : 
that  there,  the  defendant  had  submitted,  in  broad  terms, 
to  pay  whatever  should  be  awarded,  and  the  arbitrator 
awarded  him  to  pay  a  certain  sum  ;  whereas,  in  the  pre- 
sent case,  the  arbitrator  had  only  ascertained  the  amount 
of  the  debt  due  from  the  intestate,  but  had  not  directed  the 
defendant  to  pay  it ;  it  was  therefore  impossible  to  say, 
that  the  arbitrator  had  decided  that  the  defendant  had  as- 
sets ;  and  the  submission  to  a  reference  by  an  administrator 
was  not  of  itself  an  admission  of  assets.  To  which  the  rest 
of  the  Court  assented.  Still  more  recently,  Lord  Kenyan 
declared,  that  a  submission  to  a  reference  by  an  administra- 
trix, included  not  only  the  cause  of  action,  but  the  other 
question  likewise,  whether  or  not  she  had  assets,  (b)  The 
inference  from  which  case  seems  to  be,  that  the  mere 
submission,  as  administratrix,  does  not  virtually  admit 
them.  (1) 

(a)  Pearson  and  others  v.  Henry,  5  T.  E.  6. 

(b)  Worthington  and  others  v.  Barlow,  7  T.  R.  453. 

(1)     In  a  more  recent  case  the  court  said  that  "  if  a  reference  be  sub- 
mitted to  by  an  executor,  and  he  does  not  protest  in  the  first  instance 
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But  upon  one  occasion,  where  it  was  held  that  a  refer- 
ence on  the  part  of  assignees  was  conclusive  upon  them 
as  to  assets  (a),  Lord  Eldnn  (Lord  Chancellor)  said,  "  If 
an  executor  or  administrator  think  fit  to  refer  generally  all 
matters  in  dispute  to  arbitration,  without  protesting  against 
the  reference  being  taken  as  an  admission  of  assets,  it  will 
amount  to  such  an  admission :  I  see  no  distinction  in  the 
case  of  the  assignees  of  a  bankrupt." 

It  has  also  lately  been  determined  that  trustees  of  an  in- 
solvent debtor,  entering  into  an  arbitration-bond,  admit  that 
they  have  assets,  and  may  be  directed  to  pay  costs.  (61) 

Submitting  the  quantum  of  damages  to  arbitration,  after 
a  question  of  law  has  been  reserved  by  the  judge  at  the 

(a)  2  Rose's  Bankruptcy  Cases,  50. 

(b)  In  re  Wansborough  and  Wansborough  and  Dyer,  2  Chit.  Rep. 
40. ;  but  see  contra  Davies  v.  Ridge  and  others,  3  Esp.  N.  P.  C.  101. 

that  he  has  no  assets,  he  shall  not  afterwards  be  allowed  to  say  so,  be- 
cause in  that  case  the  opposite  party  will  have  been  put  to  the  expense 
of  an  arbitration  to  no  purpose.  The  arbitration  should  be  placed  up- 
on the  same  footing  as  an  action,  in  which,  if  an  executor  omit  to  plead 
that  he  is  without  assets,  he  cannot  afterwards  set  up  that  ground  of 
defence."  Riddell  v.  Sutton,  5  Bingham.  200. 

But  the  strict  and  technical  rule,  that  a  submission  by  an  adminis- 
trator is  not  only  a  reference  of  the  matter  in  dispute,  but  also  an  ad- 
mission by  the  administrator  that  he  has  assets,  cannot  prevail  over 
the  clear  intention  of  the  parties  as  found  upon  the  face  of  their  sub- 
mission. Thus  where  a  submission  recited  that  disputes  had  arisen  be- 
fore the  death  of  the  intentate  respecting  their  accounts  and  business, 
and  that  the  object  of  the  submission  was  to  settle  the  dispute  speedily, 
the  court  construed  the  instrument  as  extending  only  to  the  adjust- 
ment of  the  accounts,  and  not  involving  the  liability  of  the  administra- 
tor. McKeen  v.  Oliphant,  3  Harrison,  442. 

(1)  An  assignee  of  a  bankrupt  who  enters  into  a  submission,  there- 
by admits  that  he  has  funds  in  his  hands  sufficient  to  pay  what  the 
award  shall  direct.  Robson  v. ,  2  Rose,  50. 
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trial,  is  not  a  waiver  of  the  defendant's  liability  in  the  ac- 
tion after  award  made,  (a  1) 

Where  A.  and  B.  entered  into  partnership,  and  covenant- 
ed, in  case  of  a  dissolution  of  it  to  submit  all  matters  rela- 
ting- to  it  to  arbitrators,  one  to  be  chosen  by  each  party,  the 
Court  held  that  this  did  not  authorize  the  administratrix  of 
one  of  the  parties  to  name  an  arbitrator. 

The  Court  also  held  that  it  did  not  authorize  the  arbi- 
trators to  determine  whether  any  part  of  the  sum  paid  by 
one  party  to  the  other  in  consideration  of  his  entering  into 
the  partnership,  should  be  refunded,  (b  2) 

(a)  Oxenhatn  v.  Lemon,  2  Dow  and  Ryl.  461. 

(b)  Tattersall  v.  Groote,  2  B.  and  P.  131. 

(1)  A  verdict  in  a  crim.  con.  action  having  been  set  aside  for  inad- 
equacy of  damages,  the  parties  agreed  to  a   reference,  and   that  the 
award  should  be  made  the  judgment  of  court.     The  award  having  been 
made,  was  resisted,  upon  the  ground  that  the  verdict  originally  render- 
ed was  conclusive  and  ought  not  to  have  been  set  aside.     It  was  how- 
ever adjudged  the  submission  precluded  the  party  from  contending  that 
the  amount  of  damages  was  conclusively  settled  by  the  verdict,  and 
was  a  waiver  of  the  objection  that  greater  damages  were  given  by  the 
award.     Ligon  v.  Ford,  5  Munford,  10. 

(2)  A  recent  case  in  England  has  decided  that  a  party  entering  in- 
to a  submission  may  preclude  himself  from  resorting  to  a  court  of  chan- 
cery for  relief  on  account  of  frauds  discovered  since  the  submission. 

A  contractor  on  a  railway,  brought  two  actions  against  the  company 
to  recover  his  compensation.  These  actions  were  referred,  and  an  award 
made  fixing  the  sum  due  the  contractor.  Provision  was  made  that  the 
court,  from  time  to  time,  and  as  often  as  it  should  see  fit,  upon  the  ap- 
plication of  either  party,  might  refer  back  the  award,  &c.  After  the  ma- 
king of  the  award,  the  company,  as  they  alleged,  discovered  that  the 
contractor,  in  collusion  with  their  own  chief  engineer,  had  practiced  a 
fraud  upon  them,  and  they  filed  a  bill  against  the  contractor,  praying  a 
declaration  that  the  award  had  been  obtained  by  fraud ;  that  it  might 
be  delivered  up ;  that  an  account  might  be  taken,  and  for  an  injunction 
to  restrain  the  defendant  from  enforcing  the  award. 
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Intwprctation  of      In  '"^P''^"?  the  submission,  regard 

x  I     '    '       "    is  principally  to  be  had  to  the  intention  of 

the  parties,  and  a  fair,  liberal  construction 

is  to  be  adopted,  without  too  great  verbal  accuracy.     The 

Court  will  transpose  or  reject  insensible  words.(a  1) 

The  condition  of  an  arbitration-bond  contained  the  fol- 
lowing proviso  :  —  "  If  the  arbitrators  shall  not  agree  upon 
their  award,  then  they  shall  choose  and  elect  an  indifferent 
man,  and  tkcij  shall  stand  to  his  final  end,  determination, 
and  judgment."  It  was  objected,  that  the  condition  was 
void  and  insensible  ;  since  "  they"  (in  the  latter  case,)  might 
be  taken  to  refer  to  the  arbitrators  :  but  the  Court  held 
that  "  they"  designated  the  parlies  ;  and  they  said  further, 
that  any  words,  by  which  the  intention  of  the  parties  can 

(«)  Butler  v.  "VVigge,  1  Saund.  65.     Taveruor  v.  Skingle,  Cro.   Car. 
226. 


But  the  Master  of  the  Rolls  held  that  the  company,  by  agreeing  to 
a  reference,  had  placed  the  matter  under  another  jurisdiction,  which 
had  ample  power  to  afford  all  the  relief  that  was  required,  and  to  do 
perfect  justice  between  the  parties.  Stress  was  placed  upon  the  provis- 
ion that  the  court  in  which  the  action  was  brought,  had  power  to  refer 
back  the  award  to  the  arbitrators.  Londonderry,  &c.  Railway  Co.  v. 
Lcishman,  12  Bearan,  423. 

( 1 )  A  submission  provided  that  the  award  should  be  made  "  on  or 
before  the  30th  day  of  December  next,  or  on  some  such  farther  and  ul- 
terior day  as  the  said  Joseph  Haywood,  by  a  memorandum  in  writing 
under  his  hand,  to  be  endorsed  hereon."  It  was  objected  that  the  ar- 
bitrator had  no  power  to  enlarge  the  time,  since  the  submission  did  not 
contain  the  words  "  shall  appoint."  But  the  court  held  that  as  the  literal 
reading  rendered  the  words  insensible,  they  would  read  it  as  "  provi- 
ding that  the  award  might  be  made  either  on  the  day  mentioned  in  the 
submission,  or  within  such  farther  time  as  shall  be  endorsed  by  the  arbi- 
trator in  writing  on  the  submission."  Kirk  v.  Unwin,  20  Law  J.  Rep. 
(N.  S.)  Exch.  345  ;  S.  C.  6  Eng.  Rep.  477. 

10 
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appear,  are  sufficient  to  make  a  condition  of  an  obliga- 
tion.^/) 

In  another  case,  where  a  repugnancy  appeared  upon  the 
face  of  a  submission,  it  was  decided  that  the  first  words  of 
the  repugnant  clauses  should  prevail.(6  1) 

A  submission  was  by  deed,(c)  and  it  was  expressedj 
that  "  if  each  of  the  parties  should  stand  to  the  award  of 
A.  B.,  then  the  obligation  of  him  who  performed  the  award 
should  be  void,  and  that  of  him  who  did  not,  should  stand 
in  full  force."  It  was  determined  to  be  the  meaning  of  the 
sentence,  that  the  one  was  bound  to  the  other,  the  other  to 
him  ;  each,  that  himself  should  stand  to  the  award  ;  if  not, 
his  obligation  to  be  in  full  force  ;  and  the  objection  was  dis- 
allowed that  the  submission  was  void,  because,  by  the 
words  of  it,  each  party  bound  himself  for  the  performance 
of  the  award  by  the  other. 

It  has  been  ruled,  that  a  submission  to  A.,  B.,  and  C.} 
"  being  an  umpire,"  is  tantamount  to  saying,  that  C.  shall 
be  an  umpire.((Z  2) 

Where  all  "  matters  in  difference"  are  submitted,  these 
words  are  construed  to  mean  all  matters  which  subsist 

(a)  Butler  v.  Wigge,  1  Saund.  65.  2  Keb.  204.  S.  C. 

(b)  Popham,  15.  (c)  39  H.  6.  9.  b.  11.  «. 
(d)  Rol.  Arb.  P.  4. 

(1)  Where  there  are    agreements  in  a    submission,   respecting  the 
mode  in  which  the  award  shall  be  enforced,  which  are  invalid,  the  award 
may  nevertheless  be  maintained  as  upon  a  submission  at  common  law, 
and  enforced  in  an  action  of  debt.     Hume  v..  Hume,  3  Barr,  144. 

(2)  A  submission  was  to  two,  and  in  case  they  disagreed  they  were 
to  choose  a  third  to  act  in  conjunction  with  them.     It  was  held  that  in. 
case  of  a  third  person  being  chosen,  an  award  by  two  would  be  valid, 
the  authority  of  two  to  make  an  award  being  necessarily  implied  from 
the  power  to  select  a  third  in  case  of  disagreement  by  the  two.     Battey 
v.  Button,  13  Johnson,  187. 
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jointly  or  severally,  between  the  parties.(a  1)  But  in  a 
case  where  all  controversies  were  submitted,  it  was  deter- 
mined, that  an  indictment  for  a  battery  was  not  a  contro- 
versy between  the  parties  within  the  meaning  of  the  sub- 
mission.^) 

(a)  Comyn's  Rep.  546.  (4)  Horton  v.  Benson.  Freem.  204. 

(1)  A  general  submission  between  A.  on  one  side,  and  B.  and  C. 
on  the  other,  embraces  not  only  all  matters  in  dispute  between  A.  and 
B.  and  C.  jointly,  but  also  all  matters  between  A.  B.  and  or  C.  indi- 
vidually. Baspolis's  case,  8  Rep.  97  ;  Sallowes  v.  Girting,  Yelverton, 
203  ;  Athelstone  v.  Moore,  Comyn's  Rep.  547  ;  Samuel  v.  Cooper,  2 
Adolphus  &  Ellis,  752  ;  Adcock  v.  Wood,  6  English  Rep.  570  ;  Fidler 
v.  Cooper,  19  Wendell,  285  ;  Dater  v.  Wellington,  1  Hill,  319. 

But  a  submission  of  all  matters  between  two  does  not  embrace  an  ac- 
tion which  one  of  them  has,  jointly  with  his  wife,  against  the  other. 

In  Libtrat  v.  Field,  1  Keble,  885,  under  a  submission  between  the 
plaintiff  and  defendant,  the  arbitrator  awarded  that  the  plaintiff  and  one 
N.,  a  stranger  to  the  submission,  should  deliver  up  certain  writings,  and 
thereupon  the  defendant  should  pay  N  500/.  The  award  was  held  to  be 
good,  and  the  court  took  occasion  to  say  that  an  "  award  between  one  of 
one  side  and  one  of  another,  is  sufficient  upon  asubmissiou  by  several." 

It  has  been  doubted  whether  upon  a  submission  between  several  par- 
ties, the  arbitrator's  power  extended  to  matters  in  difference  between 
two  on  the  same  side.  In  the  case  of  Carter  v.  Carter,  1  Vernon,  259, 
it  appeared  that  Ralph  Carter,  together  with  John  Dawson,  executor  of 
Richard  Carter,  had  entered  into  a  submission  with  Anne  Carter,  widow 
of  Richard.  The  award  recited  that  Richard  in  his  life  time  ac- 
knowledged a  judgment  to  the  said  Ralph,  and  directed  that  the  said 
Ralph  should  acknowledge  satisfaction  of  that  judgment,  and  it  was 
held  good.  See,  also,  Joyce  v.  Haines,  Hardrcss,  399.  An  important 
case,  Winter  v.  White,  is  reported  in  1  Broderip  &  Binghain,  350,  in 
which  the  construction  of  such  a  submission  is  elaborately  discussed  by 
Justice  Parke,  and  the  conclusion  adopted  by  a  majority  of  the  court 
that  the  award  may  embrace  matters  between  two  persons  on  the  same 
side.  The  parties  to  the  submission  were  six  partners.  Three  of  them 
had  entered  into  a  bond  to  the  other  three,  and  the  latter,  in  turn,  had 
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A  submission,  by  rule  of  court,  of  "  all  matters  in  differ- 
ence between  the  parties  in  the  cause,"  is  not  confined  to 
the  subject-matter  of  the  particular  action  then  depending-; 
but  a  submission  of"  all  matters  in  difference  in  the  cause 
given  a  similar  bond  to  the  former.  The  arbitrator  had  awarded  that 
one  of  the  obligors  in  one  of  the  bonds  should  pay  a  certain  sum  to  one 
of  his  co-obligors.  The  payee  brought  an  action  of  debt  on  the  award. 
His  Lordship  said,  "  I  admit  an  action  could  not  have  been  brought  on 
the  bond,  by  the  present  plaintiff  against  the  defendant,  because  both 
are  obligors,  and  one  obligor  cannot  sue  another ;  but  here  the  action 
is  upon  the  award,  which  I  admit,  also,  must  be  justified  by  the  submis- 
sion, and  which,  in  this  case,  I  contend  it  is.  What  has  the  arbitrator 
done  in  this  case  ?  He  has  taken  the  partnership  account,  and  in  the 
course  of  that  finds,  that  the  defendant  owed  the  plaintiff  a  given  sum 
of  money,  and  the  plaintiff  owed  the  defendant  a  given  sum,  and  de- 
ducts the  one  from  the  other,  and  awards  the  balance  to  the  plain- 
tiff, to  whom  the  larger  sum  was  due.  Is  not  this  most  equitable  and 
just  ?  It  is  difficult  to  point  out  any  other  mode  by  which  a  partner- 
ship account  could  be  taken.  It  consists,  generally,  either  of  the  sums 
due  from  or  to  the  partnership  to  and  by  the  world  at  large  ;  or  of  mo- 
nies received  more  than  the  share,  and  monies  advanced  more  than  the 
share  amongst  the  partners  themselves.  Was  this  latter  what  they 
meant  to  refer  ?  Look  at  the  declaration,  and  the  conditions  of  the 
bonds  as  recited  in  the  declaration,  to  learn  the  intention  of  the  parties. 
"  That  whereas  the  six  parties  had  been  concerned  together  in  trade 
and  dealings  as  ship-owners  and  coal-merchants,  and  divers  disputes 
and  differences  had  arisen,  and  were  then  depending  between  them  with 
respect  to  such  trade  and  dealings,  and  the  accounts  relating  thereto  ; 
and  thereupon,  heretofore,  and  whilst  such  differences  and  disputes 
were  depending,  they  entered  into  bonds,  plaintiff,  defendant,  and  Mun- 
ton,  to  Hollam,  Knott,  and  Pointon,  binding  themselves  jointly  and 
severally  to  abide  the  award."  The  condition  is  then  recited,  that  the 
six  were  some  time  ago  concerned  together  in  trade,  and  dealings  as 
ship-owners  and  coal-merchants,  and  that  divers  differences  and  dis- 
putes had  arisen  and  were  then  depending  between  the  said  six,  with 
respect  to  such  trade  and  dealings,  and  the  accounts  relative,  tin  rcto  ; 
and  reciting,  that  it  had  been  agreed  by  and  between  the  six,  that  all 
accounts  relative  to  the  said  trade  and  dealings,  and  all  differences  and 
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between  the  parties,"  has  relation  solely  to  the  questions 
agitated  in  that  particular  cause.(«) 

Subsequently  to  this  last  cited  case,  BULLER,  J.,  observ- 
ed, that,  notwithstanding1  the  difference  between   a  refer- 

(o)  Malcolm  v.  Fullarton,  2  T.  E.  645. 

disputes  between  the  said  parties,  with  respect  to  the  same,  should  be 
referred,  &c.  Then  the  bond  is  conditioned  to  stand  to,  obey,  &c.,  the 
award  of  and  concerning  the  said  trade  and  dealings,  and  all  acconnts, 
differences,  and  disputes,  relative  thereto,  and  of  and  concerning  all  ac- 
tions, &c.,  by  or  between  the  said  parties,  or  any  of  them.  Now  it  does 
seem  to  me,  that  words  can  hardly  be  conceived  stronger  than  these,  to 
prove  the  clear  intent  of  the  parties  to  refer  every  thing  relative  to 
their  former  trade,  and  all  accounts  relative  thereto.  But  the  defend- 
ant's contention  would  go  to  show,  that  when  he  used  the  term  "  all  ac- 
counts," he  only  meant  "  some  accounts,"  and  not  all.  What  were  they? 
It  could  not  be  any  accounts  prospectivcly  ;  for  the  condition  expressly 
speaks  of  time  past,  and  time  past  only,  that  they  liad  been  in  partner- 
ship, and  that  differences  Iwul  arisen  respecting  the  account.  But,  it 
is  said,  it  was  only  intended,  that  the  arbitrator  should  take  the  joint 
account  with  all  the  world  (though  that  is  no  where  referred,)  and  the 
account  which  might  subsist  between  the  three  on  the  one  side,  and  the 
three  on  the  other.  But,  I  should  be  glad  to  ask,  as  was  asked  by  my 
brother  Lens,  how  could  there  be  a  joint  account  between  the  three  and 
the  three  ?  and  to  this  no  satisfactory  answer  is  or  can  be  given.  If 
then,  this  was  only  to  take  the  accounts  between  the  three  and  the 
three,  and  there  can  be  no  such  accounts  ;  and,  if  the  public  accounts 
of  the  partnership  with  their  customers,  debtors,  or  creditors,  are  not 
in  question,  the  whole  of  this  proceeding  is  merely  waste  paper,  nuga- 
tory, and  void.  But  it  becomes  the  court  to  see,  if  they  cannot  find 
out  a  sensible  meaning  for  the  parties,  consistently  with  the  language 
used,  and  not  contravening  any  rule  of  law.  In  all  cases  of  arbitra- 
tion, the  iutendment  is  to  make  peace,  and  to  put  a  perfect  end  to  the 
controversies  that  may  be  in  question  :  and,  therefore,  there  is  to  be  a 
reasonable  construction.  Now,  here,  the  only  controversies  must  Lave 
been  the  accounts  relative  to  the  trade  and  dealings  inter  se.  Noth- 
ing is  more  common,  than  that  one  partner  draws  out  a  larger  sum  for 
his  family,  than  another.  One  partner  of  the  six  is,  perhaps,  a  glazier 
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ence  of  all  matters  in  dispute  between  the  parties  in  the 
cause,  and  of  all  matters  in  dispute  in  the  cause  between  the 
parties,  was  now  clearly  understood  by  the  practisers  of 
the  Court,  yet,  that  the  distinction  was  too  refined  for  the 

on  his  own  account,  and  he  works  for  the  trade  :  another  is  a  baker, 
and  supplies  the  ship  with  bread.  Accounts  Itujusce  generis  must  have 
been  the  object  of  reference,  for  no  other  could.  How  could  it  be  in- 
tended to  confine  it  to  three  and  three,  when  the  words  "  between  the 
said  parties  or  any  of  them,"  are  found  ?  The  words  "  or  any"  must 
mean  the  parties,  or  any  of  them  individually  ;  if  it  had  been  intended 
conjunctively,  it  must  and  ought  to  have  been  differently  expressed. 
No  authorities  were  referred  to  at  the  bar,  and,  certainly,  there  is 
great  paucity  of  decision  on  this  point.  Indeed,  there  is  no  precise 
authority,  probably,  because  before  this,  there  never  was  so  bungling  a 
piece  of  machinery  introduced,  with  a  view  to  settle  differences  ;  for  I 
will  not  suppose,  that  any  professional  man  meditated  the  great  evil, 
that  this  attempt  to  arrest  the  judgment  is  calculated  to  produce,  more 
especially  if  the  attorney  applying  for  this  rule  himself  prepared  the 
instruments.  But  the  researches  of  the  court  have  proved,  that  au- 
thorities as  to  the  principle  are  not  enterely  wanting.  In  Butler  v. 
Wigge,  1  Saund.  65,  which  I  quote,  not  for  the  case,  but  for  the  prin- 
ciple, which  is  well  expressed,  the  action  was  debt  on  the  bond,  and 
there,  the  court  held  the  condition  good,  though  not  so  properly  ex- 
pressed as  it  should  be ;  but,  they  said,  that  any  words,  by  which  the 
intention  of  the  parties  can  appear,  are  sufficient  to  make  a  condition 
of  an  obligation.  The  construction  contended  for  by  the  plaintiff  does 
not  seem  to  me  an  iota  stronger  than  the  construction  put  in  the  fol- 
lowing cases.  In  the  2  K.  3  18  B.,  in  the  year  books,  is  this  case.  By 
Hussey,  Fairfax,  and  Catesby,  Justices,  in  the  Exchequer  Chamber. 
If  three  and  another  man  submit  themselves  to  the  award  of  one,  of 
all  debts  and  demands  between  them,  who  hath  power  by  this  to  make 
an  award  of  matters  which  all  the  three  have  against  the  fourth,  or 
any  matter  which  any  one  of  the  three  hath  against  the  fourth,  or 
any  matter  which  any  of  the  three  hath  against  the  other  ;  and  if 
he  award  that  one  of  the  three  shall  give  something  to  the  fourth,  and 
that  the  other  two  shall  go  quit ;  and  where  he  finds  that  the  fourth 
owes  to  one  of  the  three  twenty  shillings  which  he  awards  to  be  paid  to 
him,  and  that  he  owes  nothing  to  the  other  two,  and  doth  therefore 
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general  understanding-  of  mankind  ;  and,  therefore,  he 
thought  it  would  be  better  to  amend  the  terms  in  each  case 
thus  :  to  make  the  former,  a  reference  of  "  all  matters  in 

award  that  lie  shall  be  quit  against  them,  this  is  a  good  award.  Jus- 
tice Hougliton  quotes  this  case  with  approbation  in  3  Bulstrode,  65, 
and  adds,  "  Being  in  case  of  an  arbitrament,  which  is  by  intendment  of 
law  to  make  peace,  and  to  put  a  perfect  end  to  matters  in  controversy  ; 
and,  therefore,  in  maintenance  of  such  awards,  a  reasonable  construc- 
tion is  to  be  made  of  them."  Now  except  for  the  words,  "  or  any  mat- 
ter which  any  of  the  three  hath  against  the  other,"  which  may  admit  of 
doubt,  and  which,  if  they  were  supposed  to  go  to  the  length  of  this 
case,  would  be,  I  admit,  a  mere  obiter  dcctum,  I  only  quote  it  for  the 
principle,  and  not  for  the  case  itself.  In  1  Roue's  Abridgement,  246. 
pi.  5.,  it  is  said,  "  If  A.  and  B.  of  the  one  part,  and  C.  of  the  other 
part,  submit  themselves  to  tha  award  of  J.  S.  of  all  matters  between 
them,  /.  S.  may  make  an  award  of  any  matter  between  A.  solely  and 
C.,  though  B.  has  nothing  to  do  with  it,  for  the  submission  shall  be 
taken  distributively.  Adjudged  on  demurrer,  between  Arnold  and 
Pole,  Midi.  9  Car.  in  B.  R."  Now  upon  that  case  I  should  have  said> 
and  I  thiuk,  with  much  show  of  reason,  that  the  matters  referred  were 
only  those  between  A.  and  B.  jointly  with  C.,  and  not  those  which  A. 
had  in  his  own  right  with  C.  ;  and  yet  the  court  went  from  the  words 
used,  and  held  it  to  be  an  authority  for  a  distributive  award.  But 
this  case  in  Rolle  has  been  supported,  and  put  out  of  all  doubt  by  the 
case  of  Atfu'lston  v  Moon  and  Willis,  in  Com.  Rep.  547.  On  a  mo- 
tion for  an  attachment  for  not  performing  an  award  made  pursuant  to 
a  rule  of  court,  it  was  objected,  that  the  award  was  void,  for  the  sub- 
mission was  of  all  matters  between  the  parties,  (without  saying  between 
them  or  either  of  them,)  so  as  the  award  be  made  of  the  premises  by 
such  a  day.  But  the  award  is,  that  the  defendant  Willis  should  pay 
a  sum  of  money  due  by  him  to  the  plaintiff.  As,  therefore,  the  sub- 
mission must  be  understood  of  joint  demands  which  the  plaintiff  had 
against  the  defendants,  this  award  of  a  several  debt  from  one  of  them 
only,  is  not  within  the  submission.  But  it  was  not  allowed ;  for  a  sub- 
mission of  several  persons,  of  all  matters  in  difference  between  them, 
imports  a  submission  of  all  matters,  that  either  had  against  the  other 
jointly  or  severally.  To  this  may  be  added  Carter  v.  Carter,  1  Vern- 
259.,  which  I  do  not  quote  at  length,  because  my  brother  Burrougk 
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difference  between  the  parties,"  omitting-  the  other  words, 
"  in  the  cause  ;"  and  the  latter,  a  reference  of  "  all  matters 
in  difference  in  the  cause,"  omitting-  "  between  the  par- 
ties."^ 1) 

In   some  cases,  where  an  evident  mis- 

Mistukc  in  tlie.        .       .  .     .        _.  ... 

Submission  ccmmitted,  the  Court  will 

not  hold  the  party  to   the  strict  words  of 

the  submission.     Thus,  in  one  instance,(c)  a   cause  was 

referred  by  order  of  nisi  prius,  and  the  submission,  drawn 

up  in  the  usual  terms,  contained,  amongst  others,  that  of  fi- 

(n)  Smith  v.  Muller,  3  T.  R.  624. 

(b)  Grimstone  v.   Bell,  4  Taunt.  254.     See  Burton  v.  Petrie,  cited  2 
Ves.  jun.  543.,  also  2  Chit.  Rep.  29.  5  Moore,  167. 

has  done  so  ;  but  which  goes  to  show,  that  as  the  object  is  to  make 
peace,  and  to  put  an  end  to  litigation,  the  submission  is  to  have  a  rea- 
sonable construction.  If  the  marginal  note  were  to  be  taken  into  con- 
sideration, viz.  that  such  an  award  was  not  only  to  decide  all  matters 
between  A.  and  B.  jointly  or  separately  with  C.,  but  also  all  matters 
between  A.  and  B.,  it  would  decide  the  question  ;  but  I  doubt  whether 
the  case  itself  warrants  this  note.  However,  it  shows  the  sense,  if  this 
note  was  his,  of  a  very  considerable  man  at  that  time,  (one  whom  Lord 
Kenyan  stated  to  be  one  of  the  ablest  men  in  his  profession,  though  his 
notes  are  sometimes  loose,)  and  probably  of  the  profession  also,  for  Mr. 
Peere  Williams  and  Mr.  Mclmoth  were  the  editors,  and  probably  the 
authors  of  the  marginal  notes.  Upon  the  whole,  considering  that  tlio 
three  have  no  subject  of  dispute  with  the  three,  and  that  the  parties 
meant  to  submit  their  individual  disputes,  and  thinking  that  construc- 
tion may  fairly  be  made  from  the  condition  of  the  bond  itself,  I  am  of 
opinion  that  the  award  sufficiently  pursued  the  submission,  and  that 
judgment  cannot  be  arrested. 

(1)  A  general  submission  of  all  matters,  claims,  and  demands,  will 
embrace  a  claim  assigned  to  one  of  the  parties  by  a  third  person,  sub- 
ject to  all  the  equities  which  the  other  party  may  have  as  against  such 
third  person.  Brown  v.  Leavitt,  26  Maine,  251. 

Where  a  submission  of  all  demands  between  the  parties,  and  a  note 
both  bear  the  same  date  it  will  be  presumed  that  the  note  was  execu- 
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ling-  no  bill  in  equity.  This  had  escaped  the  attention  of 
the  defendant's  counsel,  though  it  was  highly  necessary  to 
the  defendant  that  a  bill  should  be  filed  in  order  to  obtain 
a  discovery  of  certain  facts  material  to  his  defence.  A  mo- 
tion was  made  to  amend  the  order  of  nisi  prius,  by  stri- 
king out  the  words  which  prohibited  any  bill  in  equity  be- 
ing brought.  The  Court  thought  the  application  reason- 
able, and  granted  the  rule ;  observing,  at  the  same  time, 
that  this  was  riot  the  sort  of  bill  in  equity  which  the  rule 
of  court  contemplated,  by  which  was  meant,  a  bill  filed  to 
postpone  the  payment  of  a  debt,  or  for  other  purposes  of 
vexatious  delay. 

Upon  another  occasion,(a)  where  parties  had  agreed 
to  enter  into  a  rule  of  court  that  the  defendant  should  sell 
certain  premises  to  the  plaintiff  at  a  valuation,  an  order  of 
nisi  prius  was  drawn  up,  but  it  contained  no  agreement 
that  the  defendant  should  make  a  good  title  to  the  premi- 
ses, or  execute  any  conveyance.  The  defendant  refused 
to  make  a  title,  and  the  Court  of  Common  Pleas  were  mov- 
ed that  the  order  might  be  amended,  by  the  insertion  of 
the  words,  "  that  the  defendant  should  make  a  good  title, 
and  execute  a  conveyance  of  the  premises." 

GIBBS,  Ch.  J. — "  We  think  the  amendment  may  be  made ; 
the  Court  are  in  possession  of  the  order  by  its  having  been 
made  a  rule  of  the  Court.  We  cannot  add  any  thing 
which  requires  the  consent  of  the  parties,  but  we  can  add 
that  which  the  parties,  in  the  legal  effect  of  their  contract, 
assented  to  ;  and  we  do  not  think  we  make  a  very  wide 
stretch  of  authority  in  saying,  that  if  the  rule  be  that  the 
plaintiff  shall  become  purchaser  of  the  premises,  upon  pay- 
(a)  Evans  Senor,  5  Taunt.  662. 

ted  after  the  award,  and  was  therefore  not  embraced  in  the  submission. 
Bixby  v.  Whitney,  5  Greenleaf,  192. 
11 
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ment  of  the  price  named,  it  involves  the  term  that  the  ven- 
dor shall  convey  to  him  that  for  which  he  is  to  pay  the 
money." 

But,  in  a  late  case,  where  it  was  agreed  that  all  matters 
in  the  cause  should  be  referred,  and  the  associate,  by  mis- 
take, drew  up  the  order  of  reference  of  all  matters  between 
the  parties,  the  Court  refused  permission  to  amend,  say- 
ing- that  the  order  of  reference  must  be  considered  a  mere 
nullity;  and  they  left  the  parties  to  go  down  to  another  trial.(a) 

And  in  another  case,  the  Court  refused  to  amend  an 
order  of  nisi  prius,  according  to  the  terms  of  a  paper  sign- 
ed by  the  counsel  at  the  trial,  where  the  intention  of  the 
parties  appeared,  from  their  subsequent  conduct,  to  have 
been  in  favor  of  the  terms  of  the  order.(6  1) 

(a)  Bawtree  v.  King,  5  Moore,  167. 

(A)  Pearman  v.  Carter,  2  Chit.  Rep.  29. 

(1)  At  another  time  an  application  for  an  amendment  was  supported 
by  a  certificate  of  the  arbitrator  that  in  his  opinion  it  would  be  agreeable 
to  the  justice  of  the  case  to  allow  the  plaintiff  to  amend  his  pleadings  in 
the  case.  But  the  court  held  that  a  verdict  having  been  taken  subject 
to  an  amendment,  it  was  too  late  to  allow  an  amendment.  Cross  v.  Met- 
calf,  5  Adolphus  &  Ellis,  800. 

But  where  a  verdict  had  been  taken  subject  to  a  reference,  and  the 
plaintiff  applied  for  leave  to  amend  his  bill  of  particulars  by  adding  ad- 
ditional items,  the  court  granted  the  amendment,  no  suggestion  being 
made  that  the  other  party  desired  the  option  to  decline  to  ga  on  with  the 
arbitration,  or  the  liberty  to  plead  de  nova.  Blunt  v.  Cook,  4  Manning 
&  Granger,  458. 

An  application  to  set  aside  an  award  on  the  ground  that  the  submis- 
sion was  obtained  by  fraud  was  refused,  the  court  saying  that  the  proper 
course  for  a  party  in  such  circumstances,  was  to  move  to  set  aside  the 
order  making  the  submission  a  rule  of  court.  Sackett  v.  Owen,  2 
Chitty,  39. 

When  the  Christian  and  surname  of  one  of  the  parties  had  been  trans- 
posed, the  court  permitted  the  mistake  to  be  rectified.  Price  v.  James, 
2  Bowling's  P.  C.  435. 
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Instead  of  applying  for  an  amendment  of 
Setting  aside  the         the  rule  of  reference,  the  party  may,  un- 

Submission  jgj.  some  circumstances,  move  to  set  it 

aside. 

In  a  case  before  the  Court  of  Common  Pleas,  an  eject- 
ment was  brought  to  recover  certain  land  called  the  G. 
otherwise  the  //  M.  otherwise  the  //  C.  At  the  trial, 
there  was  no  doubt  but  that  the  lessor  was  entitled  to  some 
land  called  G.  ;  and  that  the  defendants  had  occupied  as 
tenants  to  him  ;  but  the  defendants  contended,  that  the 
lessor  of  the  plaintiff  was  entitled  only  to  a  small  farm  cal- 
led G.,  distinct  from  the  ff.  C.,  which  they  claimed  to  be 
their  soil  and  freehold.  A  verdict  was  taken,  by  consent, 
for  the  plaintiff,  subject  to  a  reference,  to  ascertain  the 
boundaries  of  the  G.,  otherwise  the  H.  M.,  otherwise  the 
ff.  C.  The  defendants  wished  to  go  into  evidence  before 
the  arbitrator,  to  confine  the  lessor's  title  to  the  G.  farm ; 
but  he  refused  to  receive  it,  thinking-  himself  precluded 
from  going  into  any  matter  of  title,  by  the  terms  of  the  re- 
ference, according  to  which  he  defined  the  boundaries  of 
that  which  the  rule  described,  namely,  the  whole  premises 
in  dispute.  It  was  attempted  to  set  aside  the  award,  on 
the  ground  of  the  arbitrator  having  refused  to  receive  evi- 
dence of  the  defendant's  title  to  the  ff  C. 

MANSFIELD,  Ch.  J. — "  The  reference  clearly  supposes 
the  G.  and  the  ff.M.orff.  C.  to  be  the  same  thing,  and 
that  the  lessor  was  entitled  to  them.  We  cannot,  on  such 
a  rule  of  reference,  set  aside  this  award.  The  defendant's 
motion,  if  any,  ought  to  have  been  to  set  aside  the  order  of 
reference,  upon  affidavits  showing  that  it  was  drawn  up  by 
mistake.  The  award  is  perfectly  right.(a) 

(a)  Doe  dera.  Lord  Carlisle  v.  Bailiff  and  Burgesses  of  Morpeth,  3 
Taunt.  378. 
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And  in  a  case  where  it  was  suggested  that  the  submis* 
sion  had  been  obtained  by  fraud,  the  Court  held  that  the 
application  for  relief  should  be  to  set  aside  the  order,  ma- 
king the  submission  a  rule  of  Court.(a) 

But  where  parties  at  nisi  prius  had  entered  into  a  rule 
of  Court,  arranging  the  terms  of  alternate  enjoyment  of  a 
water-course,  in  which  terms  the  defendant  was  disap- 
pointed of  the  expected  benefit,  the  Court  refused  to  open 
the  rule  and  let  the  defendant  proceed  to  trial  upon  put- 
ting the  plaintiff  wholly  in  stata  quo,  in  respect  of  costs,  or 
on  any  terms  whatever.(fi) 

It  was  urged,  without  effect,  that  neither  the  defendant 
nor  his  attorney  knew  any  thing  about  water  courses  when 
they  consented  to  the  rule. 

The  submission  may  be  revoked,  or  be- 

,    ,     .  Revocation  of 

eome    void,  previous  to  the    award    being     Submission_ 

made.(l) 

Such  revocation  may  be  by  the  express  act  of  tlie  par- 

(a)  Sacket  v.  Owen,  2  Chit.  Hep.  38.  S ee  this  case  post.  Chap.  VIII. 

(b)  Fussell  v  Silcox,  and  another,  5  Taunt.  628. 

(1)  Under  a  submission  either  by  bond  or  deed,  or  by  parol  agree- 
ment, or  by  judge's  order,  order  of  Nisi  Prius,  or  rule  of  court,  whether 
in  terms  made  irrevocable  or  not,  either  party  may  revoke  such  sub- 
mission before  award  made  ;  and  by  such  submission  he  annuls  all  con- 
tracts relative  to  the  submission,  and  leaves  the  other  party  to  his  reme- 
dies by  attachment  or  by  action  for  a  breach  of  the  agreement  to  abide 
the  award.  Vynior's  case,  8  Coke,  81  ;  Green  v.  Pole,  6  Bingham,  443; 
Warburton  v.  Storr,  4  Barnwall  &  Creswell,  103  ;  Milne  v.  Gratrix,  7 
East.  608  ;  Allen  v.  Watson,  16  Johnson,  205  ;  Aspiuwall  v.  Tousey,  2 
Tyler,  328  ,•  Marsh  v.  Packer,  20  Vermont,  198. 

The  American  courts  have  repeatedly  held  that  a  reference  of  a  cause 
under  a  rule  of  court  is  irrevocable.  A  rule  of  reference  in  our  courts 
differs  in  many  respects  from  such  rules  in  the  English  courts.  The 
mode  of  proceeding  here,  by  reference,  where  an  action  is  pending,  is  a 


29  SUBMISSION    AND  REVOCATION.  77 

ties  ;  but  where  there  are  several  on  the  same  side,  one 
of  them,  it  seems,  cannot  revoke,  leaving  the  matter,  as  it 

creature  of  our  own  law,  and  wholly  unknown  under  the  English  prac- 
tice. There,  in  case  of  submission  by  rule  of  court,  even  where  a 
cause  is  pending,  the  mode  of  enforcing  the  report  is  by  attachment  only, 
unless  where  a  reference  has  been  made  at  nisi  prius,  and  a  verdict  ta- 
ken subject  to  the  report ;  and  in  such  case  the  judgment  is  entered  as 
upon  a  verdict,  the  verdict  being  made  to  conform  to  the  report,  even  by 
changing  it,  if  need  be,  from  the  party  for  whom  originally  taken,  to  the 
opposite  party  :  but  here  no  verdict  is  taken,  and  the  judgment  is  ren- 
dered actually  and  formally,  upon  the  report.  So  that  the  reference,  the 
report  and  the  judgment  are,  to  all  intents  and  purposes,  a  regular  con- 
tinuance of  the  action.  The  reference  is  not  a  mere  agreement  collateral 
to  the  action,  but  a  mode  of  deciding  the  questions  in  controversy  in  the 
action,  like  the  verdict  of  a  jury,  so  that  the  court  may  render  judgment 
thereon,  according  to  the  justice  of  the  case.  It  resembles  a  case  stated 
by  the  parties,  with  an  agreement  that  the  court  may  render  judgment 
as  on  a  non-suit  or  default,  according  to  the  legal  effect  of  the  facts  so 
stated. 

The  court  sometimes  discharge  the  rule  on  such  an  agreement,  when 
it  is  made  to  appear,  that,  from  mistake  or  accident,  a  material  fact  is 
omitted  in  the  statement,  or  wrongly  stated.  But  it  was  never  suppo- 
sed that  either  party  might,  at  his  pleasure,  rescind  such  an  agreement. 
The  parties  having  put  themselves  upon  trial  before  the  court,  neither 
party  lias  any  more  right  to  stop  the  progress  of  that  trial  than  if  it  were 
a  trial  before  a  jury.  So  in  a  case  of  a  trial  before  referees  by  a  rule  of 
court,  neither  party  can  rescind  the  rule  at  his  pleasure,  and  prevent  the 
referees  from  proceeding  on  the  trial.  He  may  refuse  to  appear  before 
the  referees,  but  that  event  is  provided  for  in  the  rule  of  reference  ;  and 
they  may  proceed  notwithstanding  his  absence. 

After  such  a  reference  of  all  demands  between  the  parties,  each  par- 
ty becomes,  in  effect,  an  actor.  The  defendant  has  acquired  a  right  to 
prosecute,  in  this  mode,  his  demands  against  his  adversary,  as  if  he 
were  the  original  plaintiff  in  the  suit.  He  has  a  right  to  take  out  the 
rule  of  reference,  and,  thereupon,  to  exhibit  his  claims  for  the  deter- 
mination of  the  referees  ;  and  if  the  plaintiff  thinks  proper  to  withhold 
his  evidence,  the  referees  will,  nevertheless,  proceed  to  determine  the 
matters  in  controversy  upon  such  evidence  as  may  be  laid  before  them. 
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affects  the  others,  still  subject  to  the  arbitrator's  decis- 
ion.^ 1) 

(a)  28  H.  6.  6.  1  Brownl.  62.  See  Rol.  Abr.  Authority  H.  Ar- 
bit.  331.  Vin.  Abr.  Authority  H.  2.,  in  notis. 

Haskell  v.  Whitney,  12  Mass.  47  ;  Freeborn  v.  Denman,  3  Hoisted, 
116;  Cumberland  v.  North  Yarmouth,  4  Greenleaf,  459;  Pollock  v. 
Hall,  3  Yeates,  42  ;  S.  C.  4  Dallas,  222  ;  Huston  v.  Dunwoody,  1  Bin- 
uey,  42  ;  Horn  v.  Roberts,  1  Ashmead,  45  ;  McGieehen  v.  Duffield,  5 
Burr,  497  ;  Gray  v.  English,  4  Conn.,  498  ;  Tyson  v.  Robinson,  3  Ire- 
dell,  333  ;  Withers  v.  Haines,  2  Burr,  435.  After  an  arbitrator  has 
made  his  award  and  published  it  to  one  of  the  parties,  it  is  too  late  for 
the  other  party  to  revoke.  Hunt  v.  Wilson,  6  New  Hampshire,  36. 

Under  a  submission  requiring  the  award  to  be  attested  by  subscribing 
witnesses,  a  party  has  a  right  to  revoke  after  the  award  is  made  and 
signed  by  the  arbitrators,  but  before  it  is  completed  by  attestation,  unless 
restrained  by  statute.  Bloomer  v.  Sherman,  5  Paige,  575. 

In  England,  by  Stat.  3  &  4  Will.  4,  c.  42,  the  power  of  revocation  is 
taken  away  in  all  cases  of  the  appointment  of  an  arbitrator  in  pursuance 
of  a  rule  of  court,  or  order  of  a  judge,  or  at  nisiprius,  or  by  a  submis- 
sion containing  an  agreement  that  the  same  may  be  made  a  rule  of  court; 
and  if  one  party  attempts  to  revoke,  the  arbitrators  may  proceed  exparte. 

By  statute  in  New  York,  it  is  provided  that  neither  party  to  a  submis- 
sion shall  have  power  to  revoke  such  submission,  after  the  cause  has  been 
finally  submitted  to  the  arbitrators,  upon  a  hearing  of  the  parties,  for  his 
decision.  2  R.  S.  544.  §  23.  And  it  has  been  decided  that  this  pro- 
vision applies  to  all  arbitrations,  and  is  not  restricted  to  submission  un- 
der the  statute.  Bank  of  Monroe  v.  Widner,  1 1  Paige,  529  ;  Bloomer 
v.  Sherman,  5  Paige,  575. 

In  Ohio  it  has  been  decided  that  a  submission  under  the  statute  is 
irrevocable  after  the  arbitrators  have  been  sworn.  Carey  v.  The  Com- 
missioners of  Montgomery  County,  19  Ohio,  245. 

Submissions  under  the  statute  in  Massachusetts  are  also  irrevocable. 
Rev.  Stat.  Chap.  114.  Sect.  5. 

(1)  This  proposition  is  not  acceded  to  by  all  the  authorities.  In  a 
late  work  (Russell  on  Arbitration,  p.  147,)  it  is  laid  down  on  the  au- 
thority of  Com.  Dig.  Arb.  D.  5  ;  Rolle  Ab.  Authority  D.  1,  2.  p.  231  ; 
Vin.  Ab.  Authority  H.  1,  2,  that  if  there  are  several  plaintiff's  or  sev- 


29  SUBMISSION  AND  REVOCATION.  79 

The  revocation,  it  seems,  should  be  by  the  parties  real- 
ly interested  ;  for,  where  A.  was  bound  for  /?.,  it  was 
considered  not  regular  that  the  revocation  should  be  by 
A.(a) 

If  the  submission  be  by  parol,  the  revocation  may  be  by 
parol  also :  the  words,  "  I  do  discharge  you  from  proceed- 
ing1 further,"  have  been  held  sufficient.(6) 

Where  the  submission  was  by  deed,  the  authority  so  giv- 
en is  countermandable,  though  declared  to  be  otherwise 
by  the  express  words  of  the  deed  ;  but  the  instrument  of 
revocation  must  be  of  as  high  a  nature  as  that  of  the  sub- 
mission.^ 1) 

(a)  Barker  v.  Lees,  2  Keb.  79. 
(6)  Barker  v.  Lees,  2  Keb.  64. 
(c)  8  Co.  82.  Wild  v.  Vinior,  BrownL  62. 

eral  defendants,  any  one  of  those  plaintiffs  or  defendants  can  revoke  the 
submission. 

The  question  arose  in  Robertson  v.  McNeil,  12  Wendell,  578,  where 
however  the  revocation  was  clearly  bad  on  other  grounds,  and  it  was  de- 
cided that  one  party  could  not  revoke 

In  White  v.  Gifford,  Kolle,  Authoritie,  (B)  4,  it  was  held  that  the 
marriage  of  a  feme  sole,  who,  jointly  with  another,  had  entered  into  a 
submission,  was  a  revocation,  in  law,  as  to  all  the  parties.  Where  the 
parties  have  separate  interests,  it  would  seem  that  each  would  clearly 
have  the  right  to  revoke.  An  award  made,  after  a  revocation  by  one 
defendant,  in  favor  of  the  other  defendant,  was  held  to  be  void.  Haggett 
T.  Welsh,  1  Simons,  134. 

In  Edmunds  v.  Cox,  2  Chitty,  432,  an  award  in  favor  of  two  parties 
to  the  submission  and  the  executors  of  a  third  party,  was  held  to  be  void; 
but  a  doubt  was  expressed  whether  it  might  not  have  been  valid  if  made 
between  the  survivors  alone. 

(1)  Buttons  v.  Tyrrell,  10  Vermont  91;  Van  Antwerp  v.  Stewart, 
8  Johnson,  125  ;  Brown  v.  Leavitt,  13  Shepley,  26  Maine,  251. 
Where  a  party  to  a  written  submission,  orally  revokes  the  authority  of 
the  arbitrator,  and  all  proceedings  are  thereupon  discontinued,  he 
cannot  afterwards  deny  the  validity  of  the  revocation,  as  a  defence  to 
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It  seems  that,  in  both  cases  of  revocation  by  parol  or  by 
deed,  notice  should  be  given  to  the  arbitrators.(«) 

Tantamount  to  a  revocation  by  deed  or  word  of  mouth, 
is  committing  any  act  rendering"  it  impossible  for  the  arbi- 
trator to  proceed.  Thus,  where  a  matter  was  referred  to 
the  three  foremen  of  a  jury,  and  before  the  award  was  de- 
livered, one  of  the  parties  served  the  arbitrators  with  a 
sufyxjcna  out  of  Chancery,  which  stopped  their  proceeding 
in  the  reference,  the  Court  held  this  to  be  a  breach  of  the 
rule,  and  granted  a  rule  nisi  for  an  attachment.(6  1) 

Again,  where,  upon  a  reference  by  rule  of  court,  the  ar- 
bitrators having  made  some  progress  in  the  matter,  a  par- 
ty came  and  snatched  away  the  papers,  and  so  hindered 
further  proceeding  ;  HOLT,  Ch.  J.,  said,  there  ought  to  be 
an  attachment  if  the  party  did  not  enlarge  the  rule  and 
pay  costs.(c) 

If  a  feme  sole  submit  to  arbitration,  and  marry  before 
the  award  is  delivered,  such  marriage  is,  in  effect,  a  revo- 
cation.^? 2) 

(a)  RoL  Abr.  Authority,  I.  3.  2  Brownl.  290.  See  Vynior's  case, 
8  Co.  16-2,  and  Marsh  v.  Bulteel,  5  B.  and  A.  507. 

(4)  Salk.  73.  (c)  Davila  v.  Dalmanser,  7  Mod.  8. 

(d)  Saccum  and  Wife  v.  Norton  and  Wife,  2  Keb.  865.  W.  Jones, 
368.  Chamley  v.  Winstanley  and  Wife,  5  E.  K.  266. 

an  action  brought  against  him  to  recover  damages  for  revoking  the  sub- 
mission.    Hawley  v.  Hodge,  7  Vermont,  237. 

(1)  A  writing  intended  as  a  revocation  will  be  liberally  construed  in 
order  to  give  effect  to  the  parties'  intention.  Where  the  language  was  that 
the  party  revoked  the  bond,  it  was  held  sufficiently  apparent  that  the  in- 
tention was  to  revoke  the  submission,  and  such  effect  was  therefore  given 
to  it.     Freta  v.  Frets,  1  Cowen,  235. 

A  revocation  may  be  implied  from  the  fact  that  before  award  made, 
the  party  has  instituted  a  suit  on  the  cause  of  action  embraced  in  the 
submission.  Peters  v.  Craig,  6  Dana,  307. 

(2)  Where  a  woman,  acting  in  a  representative  capacity,  determines 
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And  if  another  person  were  joined  with  her  in  the  sub- 
mission, her  marriage  seems  to  be  a  revocation  as  to  that 
other,  as  well  as  herself,  (a) 

It  is  said  that,  in  case  of  a  revocation  by  marriage,  the 
party  is  not  obliged  to  give  express  notice  to  the  arbitra- 
tors. (6) 

Where  a  party  had  judgment  in  an  ejectment,  and,  hav- 
ing submitted  the  matter  in  dispute  to  arbitration,  sued  out 
execution  before  any  award  was  delivered,  he  was  consid- 
ered to  have  virtually  revoked,  (c) 

It  seems  that  an  action  will  not  lie  for  Party  refusing 
refusing  to  nominate  an  arbitrator,  in  to  nominate 

pursuance  of  a  covenant  to  submit  mat-  Arbitrators, 

ters  to  arbitration,  (rf) 

In  either  case  of  express  or  Virtual  Redress  from 

revocation,  after  an  arbitrator  has  been        Party  revoking. 
once  regularly   appointed,   the  opposite 
party  is  not  without  redress.     Where  the  submission  was 

(a)  W.  Jones,  388.     Anoii.  Kol.  Abr.  Authority,  I.  4.  H. 

(b)  1  Eol.  Abr.  Authority,  I.  4. 

(c)  Green  v.  Taylor,  T.  Jones,  134. 

(d)  Tattersall  v.  Groote,  2  B.  and  P.  131  ;  see  2  Ves.  129.  diet. 

her  character  as  such  representative,  by  a  marriage,  all  power  which 
she  has  delegated  to  others  will  be  revoked  by  her  marriage.  Thus 
where  a,  feme  sole  administratrix  has  submitted  a  matter  to  arbitration, 
and  appointed  an  attorney  to  attend  at  the  hearing  before  the  arbi- 
trators, and  the  statute  of  the  state  provides  that  upon  her  marriage 
her  powers  as  administratrix  shall  be  extinguished,  if  she  marries  after 
the  submission  and  before  the  hearing,  the  authority,  both  of  the  arbi- 
trator and  the  attorney,  will  be  determined,  and  an  award,  made  sub- 
sequent to  the  marriage,  will  be  void,  although  the  attorney  may  have 
attended  at  the  hearing.  Nor  will  it  be  binding  upon  the  opposite 
party,  although  a  subsequent  administrator  should  seek  to  enforce  it. 
Abbott  v.  Keith,  1 1  Vermont,  525. 
12 
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merely  the  act  of  the  parties,  an  action  may  be  brought 
upon  the  instrument  of  submission  ;  (a  1)  and  it  has  been 
held  that  the  arbitrator  may  proceed  to  make  his  award, 
and,  in  case  of  non-compliance  with  its  terms,  the  party 
may  be  sued  upon  his  covenant  to  refer.  "  Nor  will  the 
Court,  in  such  case,  set  aside  the  award,  because  it  would 
deprive  the  other  party  of  his  action/'  (6) 

In  one  case  of  a  marriage,  after  the  submission  and  be- 
fore the  making  of  the  award,  where  an  action  had  been 
brought  upon  the  submission-bond,  it  was  moved  in  ar- 
rest of  judgment  that  the  marriage  was  a  revocation  of  the 
arbitrator's  authority,  and,  of  consequence,  that  there  could 
be  no  breach  of  an  award,  which  he  was  not  competent 
to  make.  But  the  Court  said  that  the  real  breach  of  cov- 
enant was  the  marriage  of  the  party,  by  which  she  inca- 
pacitated the  arbitrator  from  making  any  award  to  bind 
her ;  and  they  refused  to  arrest  the  judgment,  a  real  breach 
of  covenant  having  been  committed,  though  the  plaintiff, 

(a)  Rol.  Abr.  331.     See  Vin.  Abr.  Authority,  H.    Noble  v.  Harris, 
3  Keb.  745.     Milne  and  others  v.  Gratrix,  7  E.  R.  607.     King  v.  Jo- 
seph, 5  Taunt.  452,  &c.  &c. 

(b)  King  v.  Joseph,  5  Taunt.  452. 

After  a  report  by  referees  a  woman  cannot  be  admitted  to  plead  her 
marriage  in  abatement,  puis  darrein  continuance,  12  Johnson,  218. 

(1)  In  Vynior's  case,  8  Coke,  82,  it  is  said  that  if  one  enter  into  a 
submission  whether  with  an  obligation  or  without,  in  either  case,  Le 
may  revoke  the  authority  of  the  arbitrator  ;  "  but  then  in  the  one  case 
he  shall  forfeit  his  bond,  and  in  the  other  he  shall  loose  nothing;  for 
exnuda  submissions  non  oritur  acteo  ;"  Mr.  Kidd  in  his  treatise  on 
awards,  page  18,  admits  that  this  was  law  in  Lord  Coke's  time,  but  he 
questions  whether  an  action  might  not  then  be  maintained  against  a 
party  for  revoking  a  parol  submission.  In  two  later  works  (Watson 
on  Arbitration  &  Awards,  p.  41,  and  Russell  on  Arbitration,  p.  101, 
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they  observed,  seemed  to  have  mistaken  the  precise  point 
on  which  he  should  have  rested  his  case,  (a) 

Subsequently  to  the  last  mentioned  decision,  in  a  case 
in  K.  B.,  a  declaration  stated  that  defendant  covenanted  to 
obey,  abide  by,  and  perform  an  award,  and  that  he  would 
not  prevent  the  arbitrators  from  making  their  award :  it 
then  stated  that  the  arbitrators  made  their  award,  and 
thereby  directed  defendant  to  pay  a  certain  sum  therein 
mentioned,  and  alleged,  as  a  breach  of  the  covenant,  that 
the  defendant  did  not  pay  the  sum  awarded.  To  this  it 
was  pleaded  that,  before  the  award,  the  defendant,  by 
deed,  revoked  the  authority  of  the  arbitrators,  of  which  re- 
vocation they  had  notice :  the  Court  held,  upon  demurrer, 
that  the  defendant  was  entitled  to  judgment,  although  it 

(a)  Charnley  v.  Winstanley,  5  E.  K.  266. 

149),  it  is  distinctly  asserted  that  an  action  will  lie  in  such  case,  but 
no  authorities  are  cited  which  sustain  the  proposition.  In  Newgate 
v.  Degelder,  2  Keble,  10,  20,  24,  cited  both  by  Kidd  &  Watson,  an  ac- 
tion was  indeed  sustained  for  a  revocation  of  a  parol  submission,  but 
there  was  an  express  agreement  by  the  party  to  pay  1001.,  if  he  did  not 
abide  the  award.  When  such  an  agreement,  as  well  as  upon  a  similar 
agreement  by  bond,  no  doubt  an  action  might  be  maintained. 

In  Skee  v.  Coxon,  10  Barnwall  &  Cresswell,  483,  there  is  a  dictum 
of  Baron  Parke  to  the  effect  that  such  an  action  could  be  sustained. 

Charnley  v.  Winstanley,  5  East,  266,  sometimes  cited  to  sustain  the 
proposition,  was  an  action  of  covenant,  and  the  submission  was  there- 
fore undoubtedly  by  bond. 

In  Eowley  v.  Young,  3  Day,  1 18,  and  in  Hawley  v.  Hodge,  7  Ver- 
mont, 237,  judgment  was  obtained  in  such  actions,  no  objection 
being  taken  in  either  case  to  the  right  of  the  plaintiff  to  recov- 
er. In  both  cases  it  was  held  that  the  plaintiff  might  recover,  not  only 
the  costs  and  expenses  which  he  had  incurred  in  preparing  for  trial 
before  the  arbitrator,  but  the  costs  of  a  prior  suit,  discontinued  pur- 
suant to  the  agreement  to  refer. 
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appeared  by  the  plea  that  he  had  been  guilty  of  a  breach 
of  the  covenant  to  abide  the  award  by  revoking-  the  au- 
thority of  the  arbitrators,  the  plaintiff  being  entitled  to  re- 
cover damages  only  in  respect  of  the  cause  of  action  sta- 
ted in  his  declaration,  and  not  in  respect  of  a  cause  of 
action  disclosed  in  the  plea.  The  case  of  Charnley  v. 
Winstanley  (/>)  was  pressed  upon  the  Court,  but  it  was 
observed  by  ABBOTT,  Ch.  J.  that  there  it  appeared,  upon 
the  face  of  the  declaration,  that  the  award  was  made  after 
one  of  the  parties  to  the  submission  had  become  a  feme 
covert. 

It  is  said,  that  no  subsequent  assent  to  the  revocation  by 
the  opposite  party,  nor  consent  by  the  party  revoking  that 
the  arbitrator  shall  proceed,  can  save  the  forfeiture  of  the 
bond.  And  even  where  a  husband  was  willing  to  become 
a  party  to  a  new  submission,  similar  in  every  respect  to  that 
which  his  wife  had  entered  into  before  marriage,  it  seems 
that,  in  strictness,  the  other  party  might  still  have  sued 
upon  the  original  bond  of  submission.  (6) 

In  cases  where  the  intervention  of  a  Court  has  been  re- 
sorted to,  a  distinction  has  been  made  with  respect  to  re- 
vocation. 

In  an  early  case  in  the  Court  of  Chancery  where  par- 
ties had  signed  an  order,  by  consent,  to  refer  a  dispute  to 
arbitration,  and  one  of  them  had  afterwards  countermand- 
ed the  authority  which  he  had  given  to  the  arbitrator,  the 
Lord  Keeper  at  first  inclined  to  think  that  he  had  not  the 
power  to  do  so ;  but,  a  precedent  in  point  being  produced, 
the  Court  said  that  there  could  be  no  submission  to  an 
award  at  law  or  in  equity  which  was  not  revocable,  but 

(a)  Marsh  v.  Bultecl,  5  B.  and  A.  507. 

(b)  See  authorities  ante  p.  30.  note.  (/) 
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that  it  was  an  abuse  of  Court  to  revoke  under  such  cir- 
cumstances as  those  before  him,  and  granted  a  rule  nisi 
for  an  attachment  without  hesitation,  (a) 

In  the  case  of  Milne  v.  Gratrix  (where  the  submission 
was  by  bond  (6)  )  one  of  the  parties  before  the  submission 
was  made  a  rule  of  Court  before  delivery  of  the  award  ex- 
ecuted a  deed  of  revocation :  the  arbitrators,  however,  pro- 
ceeded to  make  their  award.  The  Court  were  moved  for 
an  attachment  for  non-performance  of  the  award,  but  they 
refused  to  grant  it. 

Lord  ELLENBOROUGH,  Ch.  J.  saying,  "  It  has  been  prop- 
erly admitted  that  the  defendant  could  not  destroy  his 
agreement  to  submit  to  the  arbitration,  and,  therefore,  a 
remedy  lies  upon  the  bond  to  secure  such  agreement ;  but 
it  is  equally  clear  that,  before  the  statute  of  William,  a  sub- 
mission to  arbitration  might  be  revoked  before  it  was  exe- 
cuted ;  and  there  is  nothing  in  that  statute  to  render  it  ir- 
revocable while  it  continues  executory ;  the  statute  says, 
that  '  it  shall  and  may  be  lawful  for  the  parties  to  agree 
that  their  submission  shall  be  made  a  rule  of  court ;  which 
agreement  (that  is,  so  long  as  it  subsists  as  an  agreement 
unrescinded)  shall  or  may  be  entered  on  record,'  &c.  Af- 
ter it  is  made  a  rule  of  court,  the  party  cannot,  indeed,  re- 
scind it.  without  incurring  a  breach  of  that  rule ;  but,  till 
then,  it  has  its  binding  force  of  an  agreement  only,  to  sub- 
mit to  the  award  of  the  arbitrator,  whose  authority  is  in 
its  nature  revocable,  and  for  the  breach  of  which  agree- 
ment the  party  here  has  a  remedy  of  another  sort.  Then, 
if,  before  any  award  made,  one  of  the  parties  have  revoked 
the  authority  of  the  arbitrators,  they  cannot  make  any 
award  to  bind  him." 

(a)  Hide  v.  Petit.  CL.  Ca.  185.  (1)  7  E.  R.  007. 
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In  this  doctrine  the  other  judges  concurred  ;  LAWRENCE, 
J.  adding, — "  The  rule  for  an  attachment,  in  this  case,  was 
for  not  obeying  an  award ;  but  if  there  were  no  authority 
to  make  the  award  at  the  time,  the  award  itself  is  a  nulli- 
ty, and  cannot  be  enforced."  (1) 

But  it  seems  that  an  order  of  nisi  prias,  referring  a 
cause,  may,  under  some  circumstances,  be  made  a  rule  of 
Court,  notwithstanding  a  previous  notice  of  revocation  by 
one  party,  (a)  The  Court  of  King's  Bench  have  drawn 
a  material  distinction  between  a  reference  by  a  judge's 
order  and  a  reference  by  deed,  bond,  or  agreement :  in 
the  latter  case  the  submission  is  alone  made  a  rule  of 
Court  by  virtue  of  the  statute.  Where,  therefore,  the  sub- 
mission is  revoked,  there  remains  nothing  which  can  be 
made  a  rule  of  court.  A  judge's  order,  on  the  other  hand, 
may  be  made  a  rule  of  court  without  reference  to  any  stat- 
ute. The  order,  in  this  particular  case,  contained  not  only 
the  submission,  but  also  a  direction  as  to  costs — suppo- 
sing, therefore,  that  the  party  revoked  the  submission,  still 
the  order  might  be  made  a  rule  of  court  in  order  that  the 
other  parts  of  it  might  be  enforced.  (6) 

(a)  And  see  diet,  by  Holroyd,  J.  in  Bower  v.  Taylor,  cited  2  B.  and 
C.  347,  that  no  submission  by  order  of  nisi prius  is  revocable. 

(b)  Aston  v.  George,  2  B.  and  A.  395."   1  Chit.  Rep.  200.  S.  C. 

(1)  In  Russell  on  Arbitration,  page  70,  it  is  laid  down  that  to  pro- 
ceed with,  or  to  bring  a  suit  contrary  to  the  agreement  in  the  submis- 
sion, is  a  great  contempt  of  court,  which  will  be  punished  by  attach- 
ment. But  unless  it  clearly  appears  that  the  second  action  is  for  the 
same  cause  as  the  matter  embraced  in  the  submission,  and  that  the 
party  is  wilfully  proceeding  against  his  express  agreement,  the  court 
will  not  interfere  in  a  summary  way,  but  will  leave  the  injured  party 
to  plead  the  agreement  in  bar  of  the  action.  Dicas  v.  Jay,  6  Bing- 
ham,  519. 
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In  a  still  later  case,  where  a  cause  was  referred  to  arbi- 
tration, under  a  judge's  order,  before  this  was  made  a  rule 
of  court  and  the  award  published,  one  of  the  parties  revo- 
ked his  submission,  and  the  Court  set  aside  the  award, 
made  notwithstanding  such  revocation,  although  the 
judge's  order  had  been  made  a  rule  of  Court  before  appli- 
cation to  set  aside  the  award,  (a) 

In  Harcourt  v.  Ramsbottom  (6),  the  Lord  Chancellor  re- 
fused an  injunction  to  restrain  the  exercise  of  a  power  of 
sale  given  to  secure  a  balance  to  be  ascertained  by  an  ar- 
bitrator, although  the  award  was  made  after  plaintiff  had 
executed  a  deed  for  the  purpose  of  revoking  his  authority. 

The  submission  was  by  rule  of  court,  and  the  party  by 
attempting'  to  revoke  is  guilty  of  a  contempt,  the  revoca- 
tion can  have  no  effect  in  equity,  and  the  arbitrator  may, 
it  seems,  proceed  ex  parle,  even  after  au  express  intima- 
tion from  the  party  attempting  to  revoke  that  he  will  not 
attend,  and  without  giving  notice  to  such  party  of  the  sub- 
sequent meeting.  (I) 

(a)  Clapham  v.  Higham,  1  Bing.  87.     See  last  edition  of  Saunders, 
II.  133,  d.  in  notes. 
(6)  Jacob  and  Walker,  505. 

(1)  In  a  more  recent  case  the  court  refused  its  assistance  to  restrain 
a  party  from  proceeding  under  an  award  made  after  a  revocation  by 
the  opposite  party.  The  plaintiffs  had  agreed  to  sell  certain  real  es- 
tate to  the  defendants  at  such  price  as  should  be  fixed  by  the  arbitra- 
tors. While  the  arbitrators  were  proceeding  to  ascertain  its  value,  but 
before  they  had  made  a  decision,  the  plaintiffs  revoked  their  power. 
The  plaintiffs  arbitrator  then  withdrew  from  the  reference,  but  the  oth- 
er two  proceeded  and  made  their  award.  The  submission  provided 
that  two  of  the  arbitrators  might  act,  but  did  not  contain  an  agreement 
that  it  might  be  made  a  rule  of  court.  The  plaintiffs  then  brought 
their  bill  to  restrain  the  defendants  from  taking  possession  of  the  es- 
tate and  tearing  down  the  building.  The  Vice-Chancellor  (Sir  Lan- 
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In  a  case  where  it  was  doubtful  whether  an  award  had 
been  made  before  or  after  a  deed  of  revocation,  the  Court 
refused  to  stay  proceeding's  in  the  cause,  saying1  that,  if 
the  award  were  regularly  made,  the  party  might  plead  it 
puis  darrein  continuance,  verifying  the  plea  by  affidavit.(a) 
It  is  not  unusual  to  insert  a  clause  in  the 
Party  delaying  submission  empowering  the  Court  to  award 

or  preventing  tte  coslg  for  «  affected  de]ay  or  otherwise  wil- 
reference  from  ,  ,,  .  ,  . 

fully  preventing  the  arbitrator  from  making 
proceeding.  ,••,„?  ,  u 

his  award  ; — but  a  party  to  such  a  sub- 
mission was  held  not  liable  to  costs  for  having  revoked  on 
the  ground  that  she  could  not  procure  the  attendance  of 
certain  necessary  witnesses,  who  had  been  subposnaed  to 
attend  the  reference,  but  positively  refused  to  do  so.  (61) 

(a)  Lowes  v.  Kermode,  2  Moore,  33.     8  Taunt.  146.  S.  C. 
(A)  Aston  v.  George,  Chit.  Rep.  204. 

celot  Shadwell)  refused  the  injunction,  saying,  "  I  observe  that,  in 
Morse  v.  Everst,  Madd.  &  Gelds.  26,  Sir  John  Leach,  Vice-Chan- 
cellor, states  that,  in  equity,  a  defendant  is  not  permitted  to  set  up 
a  legal  defence  which  grows  out  of  his  own  misconduct ;  so  varying 
the  terms  of  the  proposition,  I  say  that  a  plaintiff  is  not  at  liberty 
to  ask  the  aid  of  a  court  of  equity  in  respect  of  an  act  done  by  him 
against  good  faith.  And  as,  in  this  case,  there  is  nothing  whatever  to 
show  that  the  power  which  the  plaintiffs  had  given  to  the  arbitra- 
tors, was  revoked  upon  any  just  or  reasonable  ground,  I  am  bound 
to  conclude  that  the  revocation  was  a  wanton  and  capricious  exercise  of 
authority  on  their  parts,  and  consequently,  the  motion  must  be  refus- 
ed. Pope  v.  Duncannon,  9  Simons,  177. 

(1)  A  party  is  not  justified  in  revoking  on  the  ground  that  the  arbi- 
trator refused  to  grant  him  further  time  to  procure  witnesses,  it  not 
appearing  that  he  might  not  have  procured  the  presence  of  the  witnes- 
ses at  the  time  of  the  refusal.  Grazebrook  v.  Davis,  5  Barnwall  &  Cres- 
well,  534. 

Where  a  party  entering  into  a  submission  releases  the  original  cause 
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Where  no  time  is  limited  by  the  submission  within 
which  the  award  shall  be  made,  it  appears  that  a  reason- 
able time  shall  be  intended  ;  and  that,  after  such  reason- 
able time  has  elapsed,  and  a  request  to  the  arbitrator  to 
proceed  to  a  final  decision,  a  party  may  revoke  without 
incurring1  liability  to  action  («)  But  in  the  case  of  Curtis 
v  Potts.(6)  where  no  time  was  mentioned,  it  having  been 
pleaded  to  del>t  on  the  award  that  the  arbitrators  made 
no  award  within  a  reasonable  time,  the  Court,  upon  de- 
murrer, held  the  plea  to  be  insufficient.(c) 

The  bankruptcy  of  a  party  does  not  ope- 
rate as  a  relocation.     Thus  where  a  case 
Party. 

was  referred  by  order  of  nisi  prius,  and 
after  the  reference,  but  before  making  the  award,  one  par- 
ty became  bankrupt,  the  Court  said  this  could  not  have 
put  an  end  to  the  suit,  nor,  therefore,  could  it  put  an  end  to 
the  arbitration  founded  on  that  suit.(rf  1) 

(a)  Newgate  v.  Degelder,  2  Keb.  10.  20.         (b)  3  M.  and  S.  145. 

(c)  It  is  not  stated  that  there  was  any  request  to,  or  refusal  by  the  ar- 
bitrator to  proceed. 

(d)  Andrews  v.  Palmer,  4  B.  and  A.  250. 

of  action,  and  by  the  default  of  the  other  party  the  submission  fails,  the 
former,  in  an  action  on  the  covenant  of  submission,  is  entitled  to  recover 
not  only  the  costs  and  expenses  which  he  has  incurred  in  respect  to  the 
arbitration,  but  also  whatever  he  was  entitled  to  recover  upon  tne  original 
cause  of  action.  Day  v.  The  Essex  County  Bank,  13  Vermont,  97. 

(1)  It  does  not  appear  to  be  settled  whether  the  bankruptcy  or  in- 
solvency of  a  party  subsequent  to  the  reference  operates  as  a  revoca- 
tion. 

It  is  contended  on  the  one  side  that,  as  the  bankruptcy  or  insolvency 
of  the  party  deprives  him  of  all  control  of  his  property,  including 
often  the  subject  of  the  submission,  he  is  thereby  prevented  in  many 

|  by  tae  a'Jt  of  tha  law  itself,  t'r>.u  porf.tr.ni .13  th.j  award,  and  may 
thus  be  subjected  to  a  penalty  for  noa-perforuiancc,  or  to  an  attach- 

13 
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The  death  of  either  party,  before  the 
p     _  award  is  delivered,  vacates  the  submis- 

sion. In  a  case  of  two  verdicts  taken  for 
the  plaintiff,  subject  to  a  reference,  where  the  party  died 
early  on  the  morning-  of  the  last  day  to  which  the  submis- 
sion extended,  the  Court  of  Common  Pleas  held  the  award 
to  be  null,  the  death  of  the  party  working  a  revocation  of 
the  arbitrator's  authority,  although  it  appeared  that  the 
award  was,  at  that  time,  ready  for  delivery,  and  actually 
was  delivered  in  the  course  of  the  day.(a) 

The  next  case  upon  this  subject  is  that  of  Bower  v.  Tay- 
lor, (6)  where  verdicts  were  taken  in  two  causes  ;  costs  of 

(a)  Potts  v.  Ward,  1  Marshall  Rep.  366.,  and  see  Blundell  v.  Bret- 
targh,  17  Ves.  241.,  but  sec  Barnes,  210. 

(b)  K.  B.  Easter  T.  1816.     This  case  was  published  in  the  last  edi- 
tion of  this  work,,  on  the  authority  of  a  MS.  note  with  which  the  author 
was  favored    by   one  of   the   then    reporters  of    the  Court  of  King's 
Bench — the   Court  of  Common  Pleas,  when  the  case  of  Toussaint  v. 
Hartop  was  decided,  said  (according  to  one  report,  1  Moore,  287,)  that, 
upon  inquiry,  they  could  find  no  such  case.     It  is  perfectly  in  the  recol- 
lection, however,  of  many  gentlemen  practising  in  the  Court  of  King's 
Bench,  that  such  a  case  did  come  before  that  Court,  and,  upon  a  very 
recent  occasion  (Rhodes  v.   Haigh  and  another,  2  B.  and  C.  345,)  Mr. 
Justice  Bayley  actually  read   a  MS.  report  of  the  case,  in  delivering 
judgment,  which  is  now  given  in  preference  to  the  former  notice  of  it  (see 
post.  p.  39.):  indeed,  Mr.  Taunton  has  published  the  case,  (see  also  p. 
39.  post.,)  Vol.  vii.  p.  574,  note. 

ment  for  contempt,  when  he  had  no  power  to  perform  the  award.  The 
other  party,  too,  it  is  said,  cannot  derive  any  benefit  from  the  award 
which  his  opponent  is  unable  to  perform,  though  it  might  be  enforced 
against  him.  There  is  therefore  a  want  of  mutuality. 

But  it  is  answered  that  bankruptcy  does  not  put  an  end  to  a  suit 
instituted  before  the  commencement  of  proceedings,  and  therefore  it 
ought  not  to  terminate  in  arbitration  or  reference.  Bankruptcy,  it  is 
said,  is  an  act  of  the  party  himself,  and  there  is  no  greater  hardship 


37  SUBMISSION    AND    REVOCATION.  91 

the  causes  to  abide  the  event,  and  costs  of  reference  to  be 
in  the  arbitrator's  discretion.  Taylor  died  before  the 
award  was  made,  but  the  arbitrator  proceeded  and  order- 
ed the  verdict  to  be  entered  for  the  defendant  in  both 
causes,  and  the  plaintiff  to  pay  the  costs  of  reference.  Upon 
an  application  to  set  aside  the  award,  it  was  urged  that 
the  plaintiff  might  have  wisl*ed  to  examine  Taylor.  AB- 
BOTT, J.,  observed  that  affidavits  of  such  having  been  his 
intention,  might  have  furnished  a  special  ground  for  vaca- 
ting the  award ;  but,  the  Master  having  stated  that  the 

In  subjecting  him  to  the  penalties  of  a  non-performance  of  the  award 
than  in  a  case  where  he  has  directly  revoked  the  submission.  In  seve- 
ral cases,  upon  a  motion  for  an  attachment  or  to  set  aside  an  award,  the 
courts  have  refused  to  interfere,  and  have  intimated  strongly  that  the 
award  is  binding.  Hemsworth  v.  Brian,  1  Common  Bench  Rep.  131  ; 
Andrews  v.  Palmer,  4  Barnwall  &  Alderson,  250  ;  Snook  v.  Hellyer, 
2  Chitty,  43 ;  Hobbs  v.  Ferrars,  4  Jurist,  825  ;  Taylor  v.  Marling,  2 
Manning  &  Granger,  55,  In  the  latter  case,  the  decision  was  based 
upon  the  fact,  mainly,  that  money  had  been  placed  in  the  hands  of  the 
arbitrator  to  abide  the  event  of  the  award.  The  arbitrator  had  an  in- 
terest in  this  money,  as  a  stakeholder,  and  it  did  not  pass  to  the  assignee. 
The  right  to  the  money,  therefore,  was  dependant  upon  the  decision  of 
the  arbitrator,  who  was  to  determine  whether  it  was  to  be  restored  to  the 
bankrupt,  or  should  go  to  the  other  party.  The  court,  however,  expres- 
sed an  opinion  that  a  bankruptcy  would  not,  under  ordinary  circumstan- 
ces, be  a  revocation. 

In  Marsh  v.  Wood,  9  Barnwall  &  Creswell,  659,  the  assignees  of  the 
bankrupt  brought  an  action  on  a  submission-bond,  alleging  for  breach 
that  the  defendant  revoked  the  submission.  The  defendant  pleaded  that 
before  the  award  the  plaintiff  became  bankrupt.  The  court  held  that  the 
plaintiff's  bankruptcy  justified  the  defendant  in  revoking.  The  court  in 
its  decision  held  language  plainly  implying  that  an  award  made  after  one 
of  the  parties  had  become  bankrupt,  was  "  altogether  void."  Where  the 
submission  became  ineffectual  by  any  ex  post  facto  matter,  it  destroyed 
the  mutuality  of  the  submission,  and  placed  the  parties  in  the  same  posi- 
tion as  though  the  agreement  had  been  originally  invalid. 
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costs  of  the  reference  would  be  included  in  the  judgment, 
the  Court  held  that  the  death  did  not  prevent  the  arbitra- 
tor prom  proceeding. 

HOLROYD,  J.,  however,  declared  his  opinion  that  no 
submission  by  order  of  nisi  prius  is  revocable. 

Not  long  subsequent  to  this  case  of  Bower  v.  Taylor, 
the  Court  of  Common  Pleas  held,  in  a  case  of  a  verdict  by 
consent,  subject  to  a  reference  authorized  by  order  of  nisi 
prius,  where  a  party  had  died  after  verdict  but  before 
the  award,  that  the  arbitrator,  who  had  subsequently  or- 
dered a  verdict  for  the  surviving  party,  had  no  power  to 
do  so  ;  and  they  set  aside  the  award,  saying  that  the  death 
was  a  revocation  of  the  arbitrator's  authority.(rt) 

The  Court  of  King's  Bench  soon  afterwards,  (b)  recog- 
nized this  doctrine,  saying  that  it  was  of  great  importance 
that  the  decisions  of  both  Courts  should  be  the  same  upon 
this  point. 

It  was  strongly  contended  upon  this  occasion,  as  in  the 
instance  of  Bower  v.  Taylor,  before  cited,  that  a  verdict 
having  been  taken  at  the  trial,  this  case  fell  within  the 
policy  of  the  statute,  17  Car.  2.  c.  8.,  by  which  it  is  enact- 
ed that  the  death  of  either  party  between  a  verdict  and  the 
judgment,  shall  not  be  alleged  for  error,  provided  the  judg- 
ment be  entered  within  two  terms  after  such  verdict. 

The  Court  indeed  seemed  to  be  in  some  measure  sensi- 
ble of  the  hardship,  observing  that  it  might  be  very  proper 
in  future  orders  of  nisi  prius  to  insert  a  clause  to  obviate 
the  inconvenience  arising  from  the  death  of  the  party  be- 
fore making  the  award.(c) 

(a)  Toussaintr.  Hartop,  7  Taunt.  751.     1  Moore,  287.  S.  C. 

(b)  Cooper  v.  Johnson,  2  B.  and  A.  394.     1  Chit.  Rep.  187.  8.  C. 

(c)  And  as  to  the  effect  of  such  a  clause,  see  Tyler  v.  Jones,  post. 
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In  the  last  case  upon  this  point,  where  a  verdict  was 
taken  subject  to  a  reference  of  all  matters  in  difference, 
with  power  to  the  arbitrator  to  order  nonsuit  or  a  verdict 
for  the   defendant,  and  to  regulate  the,  future  enjoyment 
of  a  water  course  (the  right  to  which  was  the  ground  of 
action,)  ABBOTT,  Ch.  J.,  said  that  the  case  fell  within  the 
principle  laid  down  in  Bower  v.  Taylor,  which  BAYLEY,  J., 
read  from  a  MS.  note,  to  the  effect  "  that  the  death  of  any 
of  the  parties,  is,  in  general,  a  revocation  of  an  arbitrator's 
power  ;  but  where  the  submission  is  by  order  of  nisi  p  ius 
and  a  verdict  is  taken,  which  the  arbitrator  is  to  alter  as 
he  thinks  fit,  if  nothing   be  submitted  which  the  verdict 
and  judgment  will  not  embrace,  the  death  will  be  no  re- 
vocation :  if  any  thing  be  submitted  which  the  verdict  and 
judgment  will  n<tt  embrace,  it  will  be  a  revocation  of  tlie 
wltolc,  because  as  to  that  which  the  verdict  and  judgment 
will  not  embrace,  the  arbitrator  cannot  proceed,  and,  if  he 
cannot  proceed  upon  all  of  the  matters  submitted,  he  can- 
not proceed  upon  any."     The  Court  further  observed  that, 
since  the  decision  of  that  case,  it  was  held  in  Cooper  v. 
Johnson,  that  where  the  cause  only  was  referred,  the  death 
of  either  party  determined  the  arbitrators  authority  ;  and 
they  set  aside  the  award  in  this  case  which  had  been  made 
after  the  death  of  the  party.(a  1) 

(a)  Rhodes  v.  Haigh,  2  B.  and  C.  345. 

(I)  But  provision  may  be  made  against  this  effect  of  the  death  of 
one  of  the  parties  by  an  agreement  in  the  submission,  or  order  of  re- 
ference, that  the  arbitrator  may  proceed  notwithstanding  one  of  the 
parties  may  die.  The  parties  may  by  their  agreement  renounce  the 
advantage  cast  on  them  by  the  general  rule  of  law.  Such  an  agree- 
ment is  implied  in  a  provision  that  in  case  one  of  the  parties  die  before 
the  making  of  the  award,  the  arbitrator  may  deliver  the  award  to  the 
personal  representatives  of  the  deceased  party.  Tyler  v.  Jones,  3 
Barnwall  &  Cresswell,  144  ;  Clarke  v.  Crofts,  4  Bingham,  143  ;  In  re 
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The  Court  held  in  one  case,  where  an  infant  tenant  for 
life  of  the  realty  died  before  award  made,  that  the  award 
could  not  be  enforced  against  his  trustees  and  guardians 
who  had  submitted  for  him.(ct) 

If,  after  a  reference  by  bond,  one  party  of  several  of  the 
obligees  die  before  award  made,  the  arbitrators  cannot 
award  a  payment  to  the  survivors  and  executors  of  the  de- 
ceased, and  that  they  shall  release  the  obligors. 

The  Court,  however,  said  that,  had  the  award  been 
made  between  the  surviving  cbligees  and  the  other  party, 
it  might  have  been  very  doubtful  whether  that  might  not 
have  been  good  as  the  cause  of  action  survived.(A) 

If  an  arbitrator  decline  commencing  or 
Arbitrator     de-  ,.  ,.  ,       ,     , 

proceeding  on  a  reference,  (and  there  is 
chmng    to    pro-  . 

cee<l  no  process  by  which  he  can  be  compel- 

led to  go  on  with  the  investigation  of  the 

(a)  Bristowf.  Binns,  3  Dow  and  Ryl.  184. 

(6)  Edmunds  and  others  v.  Cox  and  others,  2  Chit.  Rep.  432. 

Hare,  6  Bingham,  N.  C.  158  ;  Dowse  v.  Coxe,  3  Bingham,  20  ;  Prior 
v.  Hembrow,  8  Meeson  &  Welsby,  873  ;  McDougal  v.  Robertson,  4 
Bingham,  435. 

But  in  some  of  the  American  courts,  a  different  doctrine  prevails.  It 
has  here  been  held  that  a  reference  not  being,  as  in  England,  a  proceed- 
ing collateral  to  the  suit,  but  a  substitute  for  a  trial  by  jury,  it  becomes 
the  direct  act  of  the  court,  and  the  death  of  the  party  is  not  therefore  a 
revocation  of  the  powers  of  the  referee,  in  those  cases  where  the  action 
survives.  Freeborn  v.  Denman,  3  Halsted,  116  ;  Bacon  v.  Crandon,  15 
Pickering,  79  ;  Price  v.  Tyson,  2  Gill  &  Johnson,  475 ;  Turner  v.  Mad- 
dox,  3  Gill,  192. 

The  effect  of  an  agreement  that  the  executors  or  administrators  of  a 
party  shall  be  bound  by  an  award,  was  discussed  in  the  following  case  : 

A  submission  contained  a  provision  that  in  case  either  of  the  parties 
should  happen  to  die  before  the  making  of  the  final  award,  under  the 
reference,  the  reference  was  not  to  abate,  but  the  executors  and  admin- 
istrators of  the  parties  so  dying  were  to  be  considered  and  taken  as 
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matters  referred, (a)  an  end  is,  of  course,  put  to  that  sub- 
mission ;  but,  in  one  case  of  such  a  nature,  where  a  party 
refused  to  name  another  arbitrator,  the  Court  ordered  judg- 
ment and  execution  to  issue  against  him  for  the  amount  of 
the  damages  for  which,  subject  to  the  reference,  the  ver- 
dict had  been  taken.(/>) 

In  another  case,  however,  where  arbitrators  declined 
proceeding,  the  Court  held  that  the  suit  might  be  prose- 
cuted as  if  no  reference  had  been  made.  The  Lord  Chan- 
cellor said,  "  I  take  it  to  be  undeniable,  notwithstanding 
what  was  said  in  Dick  v.  Milligan,  that,  according  to  all 
the  old  cases,  an  award  was  subject  to  exceptions  ;  the 
new  cases  have  restored  the  subject  to  a  rule  of  common 
sense,  that  if  on  a  reference  of  all  matters  in  dispute  the 
arbitrators  proceed,  there  is  an  end  of  the  matter  :  but  the 

(a)  Crawshay  v   Collins,  3  Swanston.  Rep.  90. 
(6)  Woolley  v.  Kelley  and  others,  1  B  and  C.  68. 

parties  to  the  said  order,  in  like  manner  as  their  testator  or  intestate, 
One  of  the  parties  having  died  an  award  was  afterwards  made  upon 
which  an  action  was  brought  against  the  executors  of  the  deceased,  and 
the  objection  was  taken  that  by  the  death  of  the  party  the  authority  of 
the  arbitrator  was  revoked,  notwithstanding  the  provision  in  the  sub- 
mission. The  objection  was  thus  met  by  Chief  Justice  Best  :  "  On  this 
point  I  have  felt  some  difficulty  ;  for  the  personal  representatives  of  a 
testator  or  intestate  might,  in  such  cases,  be  placed  in  a  very  critical 
situation,  as,  if  an  executor  has  been  appointed,  he  could  not  obtain  pro- 
bate until  the  award  was  made  ;  or,  it  a  creditor  took  out  letters  of  ad- 
ministration, he  might  be  compelled  to  pay,  according  to  the  terras  of  the 
award.  But  if  a  man  in  his  lifetime  choose  to  put  himself  in  such  a 
predicament,  we  cannot,  when  the  shadows  of  death  have  encompassed 
him,  extricate  his  representatives.  The  testator  here  has  said  in  effect, 
that  the  arbitrator  should  go  on  with  his  award,  notwithstanding  his 
(the  testator's)  death.  The  inconvenience  to  which  he  has  subjected 
his  representatives,  is  the  fruit  of  his  own  act ;  and  it  was  for  them, 
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question  is  if  the  arbitrators  do  not  proceed  ;  if  for  exam- 
ple, one  dies,  the  cause  is  so  one  of  Court  that  the  parties 
cannot  apply  to  prosecute  it.  I  always  understood  that  the 
required  liberty  to  apply  extended  both  ways ;  authori- 
zing, if  an  award  were  made,  proceedings  on  the  award  ; 
and  if  the  arbitrators  did  not  proceed,  an  application  as  if 
the  reference  had  not  been  made." 

On  a  subsequent  occasion,  the  Chancellor  said  that  the 
cause  should  proceed  as  if  no  reference  had  been  made.(a) 

Where  a  cause  has  been  referred,  the 
Death  of  an  effect  {)f  the  death  Qf  ^  arbitrator  is  a 

Arbitrator.  complete  re-opening  of  the  suit.(i) 

(a)  Crawshay  v.  Collins,  3  Swanston,  Rep.  90. 

(b)  Harper,  Assignees,  &c.  v.   Abrahams,  4  Moore,  3.     Crawshay  v. 
Collins  and  others,  3  Swanston.  Hep.  90. 

before  they  undertook  their  office,  to  determine  whether  they  would 
take  the  burthen,  and  interfere  with  his  estate,  or  not.  It  has  been 
said,  indeed,  that  this  amounts  to  no  more  than  a  covenant  not  to  re- 
voke the  authority  delegated,  by  any  act  of  the  party  covenanting,  and 
that,  notwithstanding  such  covenant,  death  will  unavoidably  operate 
as  a  revocation.  But  this  is  not  so.  Biddell's  engagement  was,  not 
only  that  he  himself  would  not  revoke,  but  that  even  his  death  should 
not  have  the  effect  of  abating  the  reference,  or  of  preventing  the  arbi- 
trator from  making  an  award  after  his  death.  There  is  nothing  to 
hinder  the  executors  from  being  bound  by  the  reference.  It  has  fur- 
ther been  said,  that  a  cause  would  abate  by  the  death  of  a  party  ;  and  it 
has  been  asked,  whether  an  agreement  that  a  suit  should  not  abate  by 
death,  would  enable  a  Court  of  law  to  carry  it  into  effect,  so  that  the 
cause  might  be  proceeded  in.  It  is  unnecessary  to  answer  that  ques- 
tion here,  for  conventis  vincit  legcm;  and,  although  an  agreement  of 
the  parties  may  not  give  a  Court  jurisdiction  to  order  a  cause  to  be 
continued  after  such  agreement,  yet  it  will  not  apply  to  a  domestic  fo- 
rum, set  up  by  the  parties  themselves.  If  a  person  appoint  an  arbitra- 
tor, although  not  under  a  rule  of  Court  yet,  as  he  thereby  gives  him 
a  peculiar  authority,  he  must  act  conformably  to  the  mode  which  he 
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The  Court,  on  one  occasion,  where  a  verdict  had  been 
taken  for  a  certain  sum  subject  to  a  reference,  refused  to 
deliver  the  postea  to  the  plaintiff  for  the  sum  named,  or  to 
insert  the  name  of  another  person  in  the  order  of  refer- 
ence, (a) 

(a)  Harper  v.  Abrahams,  ib.  One  party  refused  to  agree  to  such 
substitution  of  another  arbitrator. 

has  himself  prescribed ;  particularly,  if,  by  so  doing,  no  principle  of 
justice  or  public  policy  be  violated  or  militated  against."  Dowse  v. 
Coxe,  10  Moore,  272.  S.  C.  3  Bingham,  20. 
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CHAPTER  IV. 


ARBITRATORS    AND    UMPIRE. 

IT  is  in  the  discretion  of  parties,  be- 
tween whom  any  difference  subsists,  to 
delegate  the  adjustment  of  it  to  any  person  whom  they 
may  think  proper  to  appoint.  (1)  Of  course,  a  party  hav- 
ing important  interests  at  stake,  is  not  likely  to  be  so  im- 
prudent as  wilfully  to  repose  confidence  in  the  discretion  of 
another,  whose  want  of  capacity  or  defect  of  character  is 
notorious.  The  circumstance,  too,  of  a  man  being  himself 
interested,  or  closely  connected  with  an  opposite  party, 
will,  in  general,  prevent  him  from  being  chosen  an  arbi- 
trator ;  but  if  such  a  person  should,  either  through  negli- 
gence, or  from  the  high  opinion  entertained  of  his  integri- 
ty and  judgment,  be  appointed,  a  party  will  not.  be  allowed 
afterwards  to  impeach  the  award  on  the  ground  of  hav- 
ing himself  made  an  improper  appointment.  It  should  be 

(1)  Where  each  of  the  parties  is  to  nominate  one  arbitrator,  there 
is  no  valid  appointment  until  the  choice  made  by  one  party  has  been 
communicated  to  the  other.  A  selection  of  a  person  by  one  party 
and  a  notice  to  such  person  of  his  selection  is  not  sufficient.  And 
where  the  appointment  is  to  be  made  within  a  given  time,  there  must 
not  only  be  a  choice  by  one  party  before  the  expiration  of  the  time, 
but  a  notification  thereof  to  the  other  party.  Tew  v.  Harris,  1 1 
Adolphus  &  Ellis,  N.  S.  7  ;  S.  C.  17  Law  J.  Rep.  (N.  S.)  2.  B.  1.  In 
Thomas  v.  Fredericks,  10  Adolphus  &  Ellis,  N.  S.  775,  Lord  Den- 
man,  C.  J.  said  "  in  point  of  fact,  neither  party  can  be  said  to  have  cho- 
sen an  arbitrator,  until  he  lets  the  other  party  know  the  object  of  his 
choice.  '  Nomination'  implies  notice. 
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clear,  however,  that  the  party  nominating-  was  under  no 
mistake  at  the  time,  and  that  the  circumstances  which 
may  seem  to  render  the  particular  appointment  improper, 
were  such  as  could  not  have  been,  by  ordinary  circum- 
spection, prevented,  (a  1) 

Where  matters  in  difference  are  submit- 
ted to  more  than  one  arbitrator,  it  is  not 
unusual  to  provide  that  some  other  person  shall  ultimately 
determine  the  case,  should  the  arbitrators  themselves  be 
unable  to  agree.  Such  person  is  called  an  Umpire ;  and 
he  is  sometimes  originally  named  in  the  submission  ;  some- 
times a  power  is  vested  in  the  arbitrators  of  appointing- 
him. 

(a)  Kol.  Arbit.  A.  2.  Com.  Dig.  Arbit.  B.  4  Mod.  226.  Comb.  218. 
Hard.  43.  and  see  Earle  v.  Stocker,  2  Vern.  25 1 ;  also  5  Dow's  Rep. 
247.  Jolmstone  v.  Cheape,  this  chap.  post. 

( 1 )  If  the  arbitrator  has  any  secret  interest  against  one  of  the  par- 
ties, or  any  prejudice  or  hostility  against  him,  his  award  will  not  be 
binding.  Parker  v.  Borroughs,  Colle's  Parliamentary  Cases,  258 ; 
Earl  v.  Stocker,  2  Vernon,  251;  Combs  v.  Wickoff,  1  Caines,  147. 
But  where  the  submission  bond  was  given  to  the  arbitrators,  and  it 
was  objected  that  the  award  was  invalid  because  the  arbitrator  had  an 
interest  in  the  penalty,  the  objection  was  overruled.  Owdy  v.  Gib- 
bons. Comberback,  100. 

In  the  case  of  Earl  v.  Stocker,  supra,  mention  is  made  of  the  butch- 
er of  Croydon's  case,  in  which  it  is  said,  "  The  Lord  Bridgman  did  not 
set  aside  the  award  barely  because  the  damages  wore  excessive,  but 
gave  another  reason,  viz. :  It  was  agreed  that  it  should  be  referred  to 
indifferent  persons,  and  it  appeared  that  one  of  the  referees  was  the 
butcher's  cousin."  A  family  connection  between  the  arbitrators  and 
one  of  the  parties  lias  been  said  to  be  sufficient  to  invalidate  an  award, 
if  the  connection  was  unknown  to  the  other  party  at  the  time  of  the 
submission  and  an  objection  WDS  interposed  as  soon  as  the  fact  was  dis- 
covered. Brown  v.  Leavitt,  13  Shepley,  (26  Maine)  251. 

So  too  where  the  arbitrator  has  acted  as  the  agent  of  one  party  in 
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It  is,  of  course,  the  duty  of  the  arbitrators  to  use  all 
reasonable  circumspection  in  their  choice  of  such  person  ; 
therefore,  to  throw  cross  and  pyle  who  should  name  the 
umpire,  was  considered  decidedly  improper ;  since  it  was 
leaving  that  to  chance,  which  ought  to  have  been  the  sub- 
ject of  mature  deliberation :  and  such  appointment  was 
declared  void,  (a) 

But  in  one  instance  (6),  it  having  been  agreed  that  each 
party  should  nominate  an  arbitrator,  that  the  arbitrators 
so  named  should  nominate  a  third,  and  that  these  three, 
or  any  two  of  them,  should  make  the  award,  the  arbitra- 
tors named  different  persons,  but  each  preferring  the  one 
made  choice  of  by  himself,  though  not  disapproving  of  the 

(a)  '2  Vern.  485,  ace.  Sayer,  99.     Hewett  v.  Parry. 

(b)  Neale  v.  Ledger,  16  E.  R.  51. 

the  transaction.  But  if  the  other  party  has  taken  any  steps  in  the  re- 
ference after  coming  to  a  knowledge  of  the  relations  between  the  arbi- 
trator and  his  opponent,  it  is  a  waiver  of  the  objection.  Elliot  v.  The 
South  Devon  Railway  Company,  12  Jurist,  445. 

It  seems  that  if  a  party  consents  to  refer  a  dispute  to  the  other  par- 
ty himself,  he  cannot  afterwards  object  to  his  decision  for  his  oppo- 
nent's interests  must  of  necessity  be  known  to  him,  and  it  is  his  own 
folly  to  enter  into  such  an  agreement,  and  the  court  will  not  relieve 
him  from  the  consequences  of  his  own  acts.  Matthew  v.  Ollerton,  4 
Modern  Reports,  226  ;  S.  C.  Comberback,  218  ;  Monongahela  Naviga- 
tion Company  v.  Fenlon,  4  Watts  &  Sergeant,  205. 

In  the  case  of  Parker  v.  Borroughs,  si/pra,  where  the  notorious  Ti- 
tus Gates  had  been  the  arbitrator,  one  ground  assigned  for  relieving 
the  party  from  his  award  was  that  he  had  been  rendered  infamous  by 
a  conviction  of  perjury. 

Under  the  statutes  in  this  country  providing  for  entering  into  a  sub- 
mission before  a  Justice  of  the  Peace,  it  has  been  held  that  the  Justice 
himself  could  not  be  one  of  the  referees.  The  principle  of  these  decis- 
ions is,  that  a  referee  should  not,  by  any  act  of  his  own  in  another  capa- 
city, give  himself  jurisdiction  of  a  case  which  he  is  to  hear  and  determine; 
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other,  they  determined  to  toss  up  which  of  the  two  nom- 
inees should  act,  and  the  person  upon  whom  the  lot  fell, 
together  with  the  arbitrator  who  had  named  him,  made 
the  award,  without  the  other  first-named  arbitrator  join- 
ing- in  it;  the  Court  of  King's  Bench  refused  to  set  aside 
the  award, — 

Lord  ELLENBOROUGH,  Ch.  J.  saying ; — "  This  is  not  a 
tossing  up  between  the  two  arbitrators  which  should  nom- 
inate the  third,  in  exclusion  of  the  other,  which  would 
have  been  bad  according  to  the  cases  cited ;  but  after 
having,  each  of  them,  nominated  one,  and  each  of  them 
thinking  that  the  nominee  of  the  other  was  nearly  as  pro- 
per as  his  own,  they  agreed  to  submit  their  opinion  to  this 
mode  of  selection  of  one  out  of  the  two  fit  persons.  I  can- 
not see  any  objection  to  this.  The  mode  of  appointing 
twelve  jurors  out  of  all  those  who  are  returned  to  serve, 
is  by  lot." 

and  the  ackowledgment  of  the  parties  to  a  submission  before  a  justice 
of  the  peace  is  essential  to  the  jurisdiction  of  the  referees.  Drew  v. 
Canada,  1  Mass.  158.  Drew  v.  Mullikin,  5  New  Hampshire,  153. 
Grane  v.  Hand,  1  Pennington,  414;  Deerfield  v.  Ames,  20  Pickering, 
480;  Rogers  v.  Woodmanse,  Pennington,  954;  Little  v.  Silverthorne,  ib. 
680.  But  in  Kentucky  it  has  been  held  that  a  case  pending  in  court 
may  be  referred  to  the  judges  themselves  as  referees.  Galloway  v. 
Webb,  Hardin,  318;  Hopkins  v.  Sadouskie,  1  Bibb,  148. 

Where  an  arbitrator  was  the  landlord  of  one  of  the  parties,  and  this 
was  unknown  to  the  other  party  at  the  time  he  entered  into  the  sub- 
mission, it  was  not  considered  a  sufficient  objection  to  vitiate  the  award. 
Fisher  v.  Towner,  14  Connecticut,  26. 

In  New  York  the  referees  to  whom  a  cause  is  referred  must  reside 
in  the  county  in  which  the  venue  is  laid.  Sherwood  v.  Tremper,  1 1 
Johnson,  406  ;  Chubb  v.  Berry,  7  Wendell,  483. 

In  many  of  the  United  States  the  statutes  regulating  arbitrations 
and  references  require  the  arbitrators  or  referees  to  be  sworn  before 
they  commence  the  hearing  of  the  matter  referred.  And  this  fact  must 
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In  a  subsequent  case,  arbitrators  with  power  to  appoint 
an  umpire,  not  being- able  to  agree,  drew  lots  which  should 
nominate,  and  the  winner  appointed  the  person  objected 
to  by  the  other  arbitrator.  The  parties  and  arbitrators 
both  attended  the  umpire  who  made  his  award  :  it  did  not 
appear,  however,  that  the  party  moving-  to  set  aside  the 
award  was  aware  of  the  mode  in  which  the  umpire  was 
appointed,  and  the  Court  set  the  award  aside,  (a  ) 

(a)  Wells  v.  Cooke,  2  B.  and  A.  218. 

appear  on  the  face  of  the  report.  Lisle  v.  Barnett,  2  Bibb,  166; 
French  v.  Moseley,  1  Littell,  247 ;  Reeves  v.  Goff,  Pennington,  143; 
Parker  v.  Crammer,  ib.  271  ;  Crammer  v.  Mathis,  ib.  550;  Swayze 
v.  Riddle,  ib.  660  ;  Little  v.  Silverthorne,  ib.  680. 

But  the  oath  may  be  waived  by  the  parties,  without  affecting  the  va- 
lidity of  the  award.  Graham  v.  Hamilton,  1  Binney,  461;  Ford  v. 
Potts,  1  Halsted,  388. 

The  requisition  of  an  oath  is  a  provision  for  the  security  of  the  par- 
ties, and  if  waived  by  them  expressly  by  agreement,  or  impliedly  by 
going  forward  with  the  proceedings  without  complaint,  the  legal  char- 
acter of  the  tribunal  would  remain  unchanged,  and  a  witness  who  had 
been  sworn  before  a  justice  for  the  purpose  of  giving  testimony  before 
the  arbitrators  might  be  indicted  for  perjury  if  he  gave  false  testimo- 
ny. Howard  v.  Sexton,  1  Denio,  440. 

And  if  the  report  of  the  referees  certifies  that  the  parties  dispensed 
with  the  oath,  such  certificate  is  sufficient prima  facie  evidence  of  the 
fact.  Brink  v.  Bell,  4  Yeates,  491. 

In  Indiana  referees  are  not  required  to  be  sworn.  Dickerson  v. 
Hays.  4  Blackford,  44. 

(1)  The  authority  of  Neale  v.  Ledger  is  undoubtedly  overthrown, 
and  the  rule  well  established  that  when  the  power  of  appointing  an 
umpire  is  vested  in  arbitrators,  they  must  exercise  choice  and  judg- 
ment in  the  appointment,  and  not  resort  to  chance.  In  the  case  of 
Young  v.  Miller,  3  Barnwall  &  Cresswell,  407,  where  the  arbitrators, 
not  being  able  to  agree  in  the  choice  of  an  umpire,  determined  that 
each  should  name  one  person,  and  that  they  should  then  toss  up  for  a 
choice,  the  court  set  aside  the  award,  distinguishing  the  case  from 
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Where,  however,  two  arbitrators,  having-  disagreed,  ap- 
pointed an  umpire  without  any  authority  at  all  from  the 
parties,  but  the  parties  attended  the  reference,  the  Court 
held  this  a  sufficient  approval  of  the  appointment,  (a) 

And  where  it  was  expressly  provided  by  the  submis- 
sion that  the  umpire  should  be  appointed  before  any  pro- 
ceedings upon  the  reference  commenced,  and  the  arbitra- 
tors, nevertheless,  enlarged  the  time,  and  held  one  meeting 
previous  to  any  appointment  of  the  umpire  taking  place, 
the  Court  held  that  as  the  parties  had  attended  that  meet- 
ing with  the  knowledge  that  no  umpire  had  been  then  ap- 
pointed, they  could  not  now  object  to  the  award  on  that 
account.  (6) 

(a)  Matson  v.  Trower,  1  Ryan  and  Moody  Rep.  17. 
(5)  In  re  Hick,  8  Taunt.  694. 

Neale  v.  Ledger,  in  the  circumstance,  that  the  agreement  to  toss  up, 
preceded  the  nomination  of  the  persons  from  whom  the  choice  was  to 
be  made. 

In  a  subsequent  case,  the  arbitrators  not  coinciding  in  their  choice, 
agreed  that  each  should  write  the  names  of  two  persons  upon  separate 
slips  of  paper,  and  the  four  slips  being  put  into  a  hat,  the  person  whose 
name  was  drawn  should  be  the  umpire.  Upon  a  motion  to  set  aside 
the  award,  the  court,  being  pressed  with  the  case  of  Neale  v.  Ledger  in 
support  of  the  award,  took  time  for  consideration. 

Lord  Tenterden  C.  J.,  in  delivering  the  opinion  of  the  court,  said, 
"  Upon  the  authority  of  this  case,  of  which  the  facts  differ  very  little 
from  those  of  the  present,  I  was,  upon  the  argument  the  other  day, 
strongly  inclined  to  support  the  present  award  ;  but  some  of  my  learn- 
ed Brothers  not  concurring  in  opinion  with  me,  we  thought  it  right  to 
consider  and  confer  together  upon  the  subject ;  and  having  done  so, 
we  are  all  now  of  opinion  that  this  mode  of  appointment  is  bad.  The 
parties  to  the  reference  expect  the  concurring  judgment  of  the  two  in 
the  appointment  of  a  third  ;  and  we  think  it  better  not  to  decide  the 
present  case  upon  any  nice  ground  of  resemblance  to  or  difference  from 
the  others,  which  might  lead  to  discussion  and  litigation  in  other  cases, 
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There  appears  some  contrariety  of  decisions  as  to  how 
far  arbitrators  and  an  umpire  can  have  a  concurrent  juris- 
diction :  whether,  when  the  same  day  limits  the  time  giv- 
en to  each,  the  latter  can  make  an  umpirage  ;  whether,  in 
order  to  authorize  the  umpire  to  determine  the  matters  in 
dispute,  the  express  refusal  of  the  arbitrators  to  proceed 
must  be  signified  to  him ;  and  again,  whether  the  mere 
nomination  of  an  umpire  by  the  arbitrators,  put  an  end  to 
their  authority,  so  as  to  prevent  their  afterwards  making 
an  award,  (u)  But  these  doubts  seem  now  to  be  at  an 

(a)  Rol.  Arbit.  P.  6.  Sir  Tho.  Raym.  302.  Sid.  438.  454.  Don- 
avan  v.  Masehall,  1  Mod.  274.  1  Lev.  302,  S.  C.  Travers  v.  Twisleton, 

1  Lev.  174.     2  Keb,  848,  Anon.  2  Vern.  100.     Copping  v.  Hurnard, 

2  Saund.  132.  S.  C.     1   Lev.   285.  2  Keb.    619.     Mitchell  v.  Harris, 
Ld.  Raym.  671.     Cowell  v.  Waller,  2  Barnard,  154.     Elliot  v.  Che- 
vail,  Lutw.  541.     Jennings  v.  Vandeput,  Cro.  Car.  263.     Fial  v  Va- 
rier,  Godb.  241,  Anon.  Freeman,  378.     Reynolds  v.  Gray,  Salk.  70, 
12  Mod.   120.  Ld.  Ryam.  222,  S.  C. ;  and  see  remarks  on  this  case  in 
Doyley  n,.  Pitstow,  Sayer,  221. 

but  to  lay  it  down  as  a  general  rule,  that  the  appointment  of  the  third 
person  must  be  the  act  of  the  will  and  judgment  of  the  two,  must  be 
matter  of  choice  and  not  of  chance,  unless  the  parties  consent  to  or  ac- 
quiesce in  some  other  mode."  In  re  Cassell,  9  Barnwall  &  Cresswell, 
624. 

In  a  later  case  the  court  seemed  disposed  even  to  reject  the  qualifi- 
cation to  the  rule  which  they  had  laid  down  ;  an  appointment  of  an 
umpire  by  chance  being  held  invalid,  although  made  in  the  presence 
of  the  parties  and  with  their  consent.  Ford  v.  Jones,  3  Barnwell  & 
Adolphus,  248. 

In  Tunno  v.  Bird,  5  Barnwell  &  Adolphus,  488,  however,  the  court 
dispelled  the  doubt  created  by  Ford  &  Jones.  The  drawing  in  this 
case  was  with  the  full  consent  and  approbation  of  the  parties,  and  the 
court  sustained  the  appointment.  Parke  J.  saying  "  Prima  facie  the 
appointment  of  an  umpire  ought  to  be  determined  by  the  judgment  of 
the  arbitrators  ;  but  it  is  competent  to  the  parties  to  agree  that  it  shall 
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end  ;  and  the  Court  of  King's  Bench  have  said  that  there 
can  be  no  difficulty,  even  if  the  arbitrators  and  umpire  do 
make  several  awards,  in  adjudging1  which  of  them  shall 
stand :  for  the  award  of  the  former  must  prevail,  if  they 
make  any ;  if  not,  that  of  the  umpire :  so  that  there 

be  decided  by  chance,  or  to  acquiesce  in  its  being  so  decided."  In  a 
note  to  this  case,  explaining  more  fully  the  facts  of  Ford  v.  Jones,  it 
appears  at  least  doubtful  whether  the  parties  did  consent  to  an  appoint- 
ment by  chance. 

In  Taylor  v.  Backhouse,  2  Englis'  Reports,  184,  where  an  umpire 
was  selected  by  lot,  in  the  presence  of  one  of  the  parties  to  the  sub- 
mission, and  of  two  agents  of  the  other  party,  the  court  sustained  the 
appointment.  See  also,  Jones  v.  Atwood,  7  Scott,  841.  In  order  to 
render  an  acquiescence  in  an  appointment  by  lot,  it  must  clearly  appear 
that  the  party  had  a  full  knowledge  of  all  the  material  facts  respecting 
the  appointment.  An  approval  of  the  person  selected  will  not  bind  the 
party,  if  he  was  ignorant  of  the  mode  of  selection.  Greenwood  v.  Tit- 
terington,  9  Adolphus  &  Ellis.  699. 

Where  the  clerk  of  the  attorney  of  one  of  the  parties  conducted  the 
reference,  and  witnessed  an  appointment  by  lot,  it  was  held  that  the 
principal  was  not  bound  by  his  acquiescence.  Hadson  v.  Drewry,  2  Ju- 
rist, 1038. 

Where  arbitrators,  being  unable  to  agree  upon  an  umpire,  agreed  to 
toss  up  to  determine  which  should  make  the  choice,  and  the  winner 
then  appointed  a  person  who  had  been  expressly  objected  to  by  the 
other  arbitrator,  it  was  held  that  the  attorney  of  one  of  the  parties  did 
not  ratify  the  appointment  by  going  forward  with  the  reference  after 
the  mode  of  appointment  was  communicated  to  him,  unless  the  fact  was 
also  communicated  that  one  of  the  arbitrators  had  objected  to  the  person 
finally  appointed.  Jamieson  v.  Binns,  4  Adolphus  &  Ellis,  945. 

But  where  the  arbitrators  agreed  to  toss  up  for  the  choice  of  the  um- 
pire, and  the  winner,  having  chosen  a  person  to  whom  the  other  strongly 
objected,  abandoned  his  choice  and  consented  that  the  other  arbitrator 
should  maku  the  selection,  the  appointment  thus  made  was  sustained. 
Vinnikum  v.  Morgan,  5  Jurist,  72. 

15 
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can  be  no  confusion  or  concurrence  of    authority    as  to 
time.(«  1) 

And  upon  a  recent  occasion,  where  the  submission  was 
to  two  persons  named  as  arbitrators,  and  a  third  as  um- 
pire, so  as  the  award  were  made  by  the  arbitrators  on  or 
before  a  particular  day,  but  if  they  made  no  award,  then 
so  as  the  um pi  rage  were  made  by  the  umpire  on  or  before 
a  more  distant  day,  the  Court  held  that  the  umpirage 
made  by  the  umpire  two  days  before  tho  time  expired 
within  which  the  arbitrators  were  to  have  made  their 
award,  was  valid  :  they  having  expressed  their  refusal  to 
make  any  award  at  all.  Lord  ELLENBOROUGH,  Ch.  J. 

(a)  Case  v.  Dare,  Sir  Tho.  Joues,  1G7.     2  Show.  164,  S.  C. 

(1)  In  Rigden  v.  Martin,  6  Harris  &  Johnson,  403,  the  submission 
provided  that  iu  case  the  two  arbitrators,  Collins  and  Jamison,  did  not 
agree,  they  might  appoint  a  third  to  act  with  them.  The  arbitrators 
appointed  one  Long,  and  the  three  made  their  award.  It  did  not  ap- 
pear whether  the  original  arbitrators  differed,  or  when  they  made  the 
appointment.  The  award  was  sustained.  Martin,  J.,  in  delivering  the 
opinion,  said,  "  If  they  (the  arbitrators)  disagreed  before  Long  acted, 
there  can  be  no  doubt  the  award  was  good,  because  it  was  strictly  with- 
in the  terms  of  the  submission.  If  they  had  not  disagreed,  it  would  be 
the  award  of  the  two  original  referees.  Being  signed  by  Long  would 
be  surplusage,  and  would  not  vitiate  it." — "  The  authorities  establish 
tho  position  that  where  arbitrators,  having  chosen  an  umpire,  after- 
wards join  with  him  in  making  the  award,  this  docs  not  vitiate  it ;  since 
in  law  it  is  the  award  of  the  umpire  only,  who  may  take  what  advice, 
opinion,  or  assessors  he  will — and,  c  converse,  the  umpire  signing  the 
award  does  not  vitiate  it ;  it  would  be  the  award  of  the  original  referees, 
who  might  take  what  advice,  opinion  or  assessors  they  chose." 

A  submission  provided  for  the  appointment  of  an  umpire  by  the  two 
arbitrators  in  case  they  disagreed.  The  award,  after  reciting  the  ap. 
pointment  of  the  umpire,  proceeded,  "  and  we  the  said  arbitrators  have 
agreed  and  do  award,  &c."  The  award  was  signed  by  the  two  arbitra- 
tors and  the  umpire,  and  it  was  held  that  the  umpire,  by  signing  the 
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observed  that  the  umpirage  was  only  defeasible  in  the 
event  of  the  arbitrators  making"  their  award  within  due 
time.(«  1) 

It  is  now  clearly  established,  that  the  arbitrators  do  not 
divest  themselves  of  the  power  to  proceed  in  the  reference 
by  nominating  un  umpire.  Such  appointment  may  be 
made  either  before  or  after  their  own  investigation  of  the 
matter  has  commenced,  or  in  any  stage  of  their  proceed- 
ings. In  one  case,(i)  indeed,  the  Court  of  King's  Bench 
expressed  their  opinion  that  it  was  the  fairest  way  to  do 

(a)  Smailes  v.  Wright,  3  M.  and  S.  551.  Sprigens  v.  Nash,  5  M.  aud 
S.  193. 

(1)  Roe  v.  Doe.  2  T.  R.  G44.     Doyley  v.  Pitstow,  Sayer,  221. 


award,  had  made  it  his  own,  and  that  in  legal  operation  the  award  be- 
came his. 

But,  quere,  why  should  not  the  award  have  been  considered  the  award 
of  the  arbitrators?  By  the  submission,  the  umpire  obtained  jurisdic- 
tion only  in  case  the  arbitrators  should  disagree,  but  they  by  signing 
the  award,  showed  that  they  had  agreed.  Had  the  appointment  of  the 
umpire  been  invalid,  could  not  this  award  have  been  supported  as  the 
award  of  the  arbitrators  ? 

(1)  If  before  the  expiration  of  the  time  for  making  this  award,  the 
arbitrators  give  notice  to  the  umpire  that  they  are  unable  to  agree,  he 
then  has  jurisdiction  to  proceed  in  the  case,  and  may  make  his  award 
within  the  time  limited  to  the  arbitrators.  And  for  certain  purposes, 
the  umpire  has  power  to  act  before  the  disagreement  of  the  arbitrators. 
As  where  the  arbitrators  in  a  cause  had  power  to  make  their  award  by 
a  certain  day,  or  within  such  further  time  as  they  should  appoint,  and 
in  case  they  did  not  agree,  the  umpire  should  make  his  award  bv  a  cer- 
tain other  day,  or  within  such  further  time  as  he  should  appoint,  and 
the  arbitrators  having  enlarged  their  time  beyond  the  day  limited  to 
the  umpire,  it  was  held  that  the  umpire,  in  order  to  keep  alive  his  ju- 
risdiction, had  power  to  enlarge  his  time,  before  the  disagreement  of 
the  arbitrators.  Dodington  v.  Bailwarcl,  5  Biugham,  N.  C.  591.  An  en- 
largement of  the  time  for  the  arbitrators  to  award,  by  a  judge's  order, 
enlarges  the  umpire's  time  also.  Bowen  v.  Williams,  3  Exchequer,  93. 
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so  in  the  first  instance.  Upon  a  still  later  occasion,(«) 
Lord  ELLENBOROUGH  said  that  it  was  very  convenient  for 
arbitrators  to  begin  by  appointing1  an  umpire,  because 
they  were  more  likely  to  agree  upon  a  proper  choice  of 
one  before  they  began  to  quarrel  themselves  ;  but  that,  if 
the  parties  had  not  expressly  restrained  them  from  mak- 
ing the  choice,  after  the  time  for  making  their  own  award 
expired,  there  was  nothing  in  reason  and  sense  to  re- 
strain them  from  choosing  the  umpire  at  any  time  while 
he  had  power  to  act.  Such  a  choice  was  collateral  to  the 
power  which  they  themselves  had  of  awarding  between 
the  parties.  They  might  choose  the  umpire  either  before 
or  after  the  time  for  making  their  own  award  had  expired, 
provided  it  were  within  the  time  given  to  the  umpire.(l) 

When  a  further  day  is  appointed,  within  which  the  um- 
pire is  ultimately  to  decide,  and  the  arbitrators  have  neg- 
lected to  nominate  him  before  the  expiration  of  the  last 
day  on  which  they  had  power  to  make  an  award,  they 
may  proceed  to  the  nomination  after  that  day  has  elap- 
sed.^) A  submission  was,  so  that  the  arbitrators  should 
make  their  award  before  or  on  the  21st  of  June  ;  but  if  no 
award  should  be  made  before  or  on  that  day,  then  that 
the  parties  should  observe  the  award  of  an  umpire,  to  be 
chosen  by  the  arbitrators,  so  as  such  umpirage  should  be 
made  before  the  28th  of  June.  The  arbitrators  neither 
made  any  award,  nor  chose  any  umpire,  before  or  on  the 

(a)  Harding  v.  Watts,  15  E.  R.  556. 

(b)  Burdet  v.  Harris,  3  Keb.  387.     Adams  v.  Adam«,  2  Mod.   169. 
Anon.  Freeman,  378. 

(1)  M'Kinstry  v.  Solomons,  2  Johnsons,  57  ;  Van  Cortland  v.  Un- 
derbill, 17  Johnson,  405  ;  Rigden  v.  Martin,  6  Harris  &  Johnson,  403  ; 
Peck  v.  Wakely,  2  M'Cord,  279. 
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21st;  but  they  did  choose  one  before  the  28th :  and  he 
made  his  umpirage  within  time.  It  was  objected  to  the 
award,  that  the  arbitrators  were  fimcli  ojjitio  on  the  21st, 
and  could  not  appoint  an  umpire  after  that  day.  But  the 
Court  of  Common  Pleas  held  otherwise,  saying  that  be- 
fore or  upon  the  21st  of  June,  until  the  last  moment  of 
that  day,  the  arbitrators  had  power  to  agree  in  award ;  if 
they  did  not  in  the  course  of  that  day  agree  in  award, 
then  they  had  power  to  appoint  an  umpire  ;  but  until  they 
failed  to  make  their  award  on  the  2 1st  of  June,  the  power 
of  appointing'  an  umpire  did  DOtbegin.(o) 

We  may  presume  that  the  latter  part  of  this  judgment 
was  founded  upon  the  particular  wording1  of  the  rule  of 
reference  ;  since,  generally,  as  we  have  seen,  the  arbitra- 
tors may  appoint  the  umpire  at  any  time  before  or  during 
their  own  investigation  of  the  matter. 

It  seems  that  there  should  be  a  formal  written  appoint- 
ment of  the  umpire  ;  the  most  usual  way  is  by  an  endorse- 
ment made  by  the  arbitrators  upon  the  instrument  of  sub- 
mission^ I) 

(a)  Beck  v.  Sargent,  4  Taunt.  232. 

(1)  There  appears  to  be  no  authority  for  this  proposition.  Unless 
the  submission  points  out  to  the  arbitrator  a  particular  mode  in  which 
the  appointment  of  an  umpire  shall  be  made,  there  is  no  rule  of  law 
which  requires  that  it  shall  be  made  in  writing.  Especially  would  this 
seem  to  be  unnecessary,  when  the  submission  is  not  in  writing.  Oral 
appointments  of  an  umpire  have  been  held  valid.  Elmsdorf  v.  Harris, 
5  Wendell,  516  ;  Kison  v.  Berry,  4  Randolph,  275. 

In  Oliver  v.  Ceilings,  1 1  East,  364,  the  arbitrators  had  made  a  paral 
appointment  of  an  umpire  hostile  to  the  defendant.  The  defendant 
objected  to  the  appointment  as  soon  as  it  came  to  his  knowledge,  and 
the  arbitrators,  assenting  to  the  objection,  endeavored  to  make  a  new 
choice,  but  failed  to  agree. 
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In  one  case  the  only  proofs  of  an  umpire  having-  been 
appointed  were  the  award  itself,  reciting-  the  nomination 
of  a  certain  person  therein  named,  to  act  as  umpire,  and 
parol  evidence  of  such  person  having1  acted  with  the  ar- 
bitrators in  the  examination  of  the  matter  ;  and  such  proof 
not  being  considered  sufficient,  the  plaintiffs,  in  an  action 
on  the  award,  were  nonsuited.(<v) 

In  the  case  of  Sprig-ens  v.  Nash,(6)  the  Court  refused 
to  set  aside  an  award,  on  the  ground  that,  having  been 
made  by  the  umpire  before  the  period  which  limited  the 
arbitrator's  authority,  it  did  not  state  the  fact  of  their  dis- 
agreement. The  Court  expressed  themselves  to  be  clearly 
of  opinion  that  an  award  needs  not  set  out  the  authority 
of  the  arbitrator  or  umpire,  but  that  it  is  sufficient,  in 
drawing  up  an  award,  to  state  generally,  that,  by  virtue 

{a)  Still  and  another  v.  Halford,  4  Camp.  N.  P.  C.  17. 
(b)  5  M.  and  S.  193. 

The  attorneys  of  the  parties  then  nominated  a  new  person  for  um- 
pire. But  no  appointment  having  been  made,  the  plaintiff's  attorney 
called  on  the  person  first  appointed  to  proceed.  A  written  appoint- 
ment of  the  umpire  first  chosen  was  then  signed  by  one  of  the  arbitra- 
tors, but  the  others  refused  to  sign.  Lord  Ellenborough  held,  never- 
theless, that  an  award  made  by  the  umpire  was  valid.  The  arbitrators, 
by  appointing  an  umpire,  executed  their  authority,  and  then  had  no 
further  power  either  to  revoke  the  appointment  already  made,  -or  to 
make  a  new  one.  The  formal  written  appointment  was  merely  evi- 
dence of  the  execution  of  the  power,  but  was  not  essential  to  its  valid- 
ity. Where  the  submission  requires  the  arbitrators  to  make  the  ap- 
pointment by  writing  under  their  hands,  endorsed  on  the  agreement  of 
submission,  the  direction  must  be  strictly  followed.  An  appointment 
by  writing  under  the  hands  and  seals  of  the  arbitrators,  but  not  en- 
dorsed on  the  submission,  will  be  invalid.  Bates  v.  Townley,  1  Ex- 
chequer, 572. 
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of   the   submission,    the    arbitrator  or   umpire  made  the 
award.(l) 

The  appointment  of  an  umpire,  having1  once  regularly 
taken  place,  will  not,  it  seem?,  be  invalidated  by  the  sub- 
sequent dissent  of  the  parties.  Thus,  where  arbitrators 
had  elected  an  umpire  who  accepted  the  authority,  and, 
upon  a  suggestion  by  one  party  before  the  award  made 
that  he  was  an  improper  person  for  the  office,  each  arbi- 
trator named  a  different  person  to  supply  his  place,  but 
could  not  agree  as  to  a  fresh  appointment,  the  original 
nomination  was  supported,  and  the  award  of  such  umpire 
held  to  be  good.(a  2) 

(«)  Oliver  v.  Callings,  HE.  E.  367. 

(1)  A  declaration  alleged  that  an  umpire  was  appointed  "  of  and 
concerning  the  premises,"  and  that  "  the  said  umpire  having  taken  up- 
on himself  the  burthen  of  the   said  umpirage,"  made  and  published  his. 
award,  &c.     Upon  demurrer,  it  was  contended  that  the   award  should 
have  shown  that  the  umpire  took  into  consideration  the  matters  em- 
braced in  the  submission.     But  it  was  held  by  Kent,  Ch.  J.,  that  from, 
the  recitals  that  the  umpire  was  appointed  "  of  and  concerning  the  prem- 
ises," and  that  he  "  took  upon   himself  the  burthen  of  the  said  umpir- 
age," it  was  the  natural  and  reasonable  presumption  that  the  umpirage 
was  of  and  upon  the  premises.     M'Kinstry  v.   Solomons,  2  Johnson, 
57.     The  decision  was  afterwards  affirmed  in  the  Court  of  Errors.      13 
Johnson,  27. 

(2)  Although  the  power  to  appoint  an  umpire,  when   vested  in  the 
arbitrators,  is  not  affected  by  the  mere  dissent  of  the  parties,  yet  no- 
tice of  the  appointment,  it  seems,  ought  to  be  given  to  the  parties,  and 
an  opportunity  to  make  exceptions  to  it  for  any  just  cause.     Matters 
in  dispute  were  referred  to  an  arbitrator,  with  power,  if  he  should  de- 
cline to  act,  to  appoint  three  others  to  act  in  his  place.     He  declined 
to  accept  the  appointment,   and   appointed,  in  writing,  three  persons  to 
act  as  arbitrators.     Notice  of  their   appointment  was  given  to  the  par- 
ties.    At  the  day  appointed  for  the  hearing,  two  of  the  newly  appoint- 
ed arbitrators  declined  to  act.     The  first  arbitrator   thereupon  appoint- 
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It.  is  not  necessary  that  the  appointment  in  writing  of  the 
umpire  should  be  stamped.(ff) 

When  the  arbitrators  have,  before  their  disagreement, 
made  some  progress  in  their  inquiry,  have  examined  wit- 
nesses, &c.,  the  umpire  needs  not  re-examine  those  wit- 
nesses, unless  expressly  desired  to  do  so  before  making 
his  award.  He  may  take  a  report  of  the  evidence  from  the 
arbitrators,  and  decide  accordingly.(6  1) 

(a)  Routledge  v.  Thornton,  4  Taunt.  704. 

(b)  Hall  v.  Lawrence,  4  T.  R.  589.     See  2  Barnard,  317. 

cd,  in  their  place,  two  other  persons,  who,  with  the  third,  made  their 
award  on  the  same  day.  One  of  the  parties,  not  being  present  at  the 
time  appointed  for  the  hearing,  had  no  notice  of  the  new  appointment. 
The  award  was  held  invalid.  Crowell  v.  Davis,  12  Metcalf,  293.  See 
also  Selby  v.  Gibson,  Harris  &  Johnson,  362,  note. 

(1)  Tunno  v.  Bird,  5  Barnwall  &  Adolphus,  488  ;  S.  C  2  Neville 
&  Manning,  328  ;  Graham  v.  Graham,  9  Barr,  254.  In  Jenkins  v. 
Leggo,  1  Dowling,  N.  S.  276  ;  S.  C.  6  Jurist,  397,  Patteson,  J.,  «iid 
that  the  proposition  should  be  carried  no  further  than  this,  that  an  um- 
pire may  make  his  award  on  the  notes  of  the  arbitrators  if  no  objection 
is  taken.  An  umpire  accepted  the  office  upon  the  understanding  that 
he  should  not  be  required  to  retake  the  evidence,  but  should  be  at  lib- 
erty to  act  from  the  notes  of  the  arbitrators.  The  testimony  was  very 
voluminous,  twenty-five  days  having  been  required  by  the  arbitrators 
to  hear  the  witnesses.  The  umpire  expressed  a  willingness  to  hear  all 
new  evidence  which  might  be  offered,  but  declined  to  rehear  the  wit- 
nesses who  had  been  examined  by  the  arbitrators.  But  the  court  held 
that  the  umpire  should  nevertheless  have  heard  all  the  testimony, 
Lord  Denman  saying,  "  It  is  important  to  have  it  understood  that  the 
umpire,  as  well  as  the  arbitrators,  ought  to  hear  and  see  the  witnesses." 
Salkeld  v.  Slater,  12  Adolphus  &  Ellis,  7G7.  In  Passmore  v.  Pettel, 
4  Dallas,  27 1 ;  the  court  say,  "  When  an  umpire  is  chosen  by  referees, 
he  stands  in  the  same  situation,  precisely,  as  the  referees  themselves, 
both  with  respect  to  powers  to  be  exercised,  and  duties  to  lie  performed. 
He  may  examine,  and  he  ought  to  examine,  the  documents  for  himself, 
in  the  presence  of  the  parties,  without  relying  solely  upon  the  informa- 
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Where  arbitrators,  having-  chosen  an  umpire,  afterwards 
join  with  him  in  making  the  award,  this  does  not  vitiate  it ; 
since,  in  law,  it  is  the  award  of  the  umpire  only,  who  may 
take  what  advice,  opinion,  or  assessors  he  will,  (a  1) 
What  has  been  said,  therefore,  in  some  cases,  as  to  the 
arbitrator  having1  no  power  to  decide  one  part  of  the  case, 
and  the  umpire  the  remaining1  points,  seems  to  be  of  little 

(a)  Soulsby  v.  Hodgson,  Burr.  1474.  1  Bl.  Kep.  463.  S.  C.  Beck 
v.  Sargent,  4  Taunt.  232. 

tion  or  facts  reported  by  the  referees."  Where  the  matters  submitted 
are  referred  back  to  the  arbitrator  for  reconsideration,  he  is  bound  to 
hear  additional  evidence  if  required  by  the  parties.  Nickalls  v.  War- 
ren, 6  Adolphus  &  Ellis,  615. 

(1)  The  case  of  Soulsby  v.  Hodgson  is  approved  in  The  Mayor  of 
New  York  v.  Butler,  1  Barbour,  325,  although  the  correctness  of  the 
reason  is  denied.  Strong  J.  says  "  I  do  not  think  that  an  umpire  has 
a  right  to  take  what  advice,  or  opinion  or  assessor  ho  pleases."  The 
reason  assigned  in  this  case  is  that  the  signature  of  the  arbitrator  is  a 
mere  nullity,  and  is  to  be  rejected  as  purely  surplusage.  This  reason 
is  also  assigned  in  Beyer  v.  Aurand,  2  Watts,  74.  But  though  the 
mere  signature  of  an  arbitrator  might  be  treated  as  a  nullity,  if  it 
appeared  that  the  arbitrator  had  actually  joined  in  the  proceedings 
without  the  assent  of  the  parties,  could  it  then  be  so  considered?  If 
the  parties,  without  objection,  go  forward  with  the  proceedings  be- 
fore the  arbitrators  and  umpire  jointly,  it  will  be  regarded  as  an  assent 
to  that  course,  and  will  be  binding.  Underbill  v.  Van  Cortland,  2  John- 
son Ch.  339 ;  Rison  v.  Berry,  4  Randolph,  275.  A  submission  was  to 
three,  and  in  case  either  of  them  could  not  be  obtained,  a  fourth  was 
agreed  on  as  a  substitute.  At  the  meeting  all  four  attended,  and  by 
agreement  of  parties  the  four  heard  the  case.  Their  award  was  sus- 
tained. Blanchard  v.  Murray,  15  Vermont,  548.  A  submission  pro- 
vided that  if  the  two  arbitrators  differed  they  should  appoint  a  third, 
and  the  award  of  the  three  or  any  two  of  them  to  be  binding.  The  two 
arbitrators  appointed  the  third  before  entering  upon  the  hearing,  and 
the  award  was  signed  by  the  three.  Upon  objection  that  it  did  not  ap- 
pear that  a  difference  had  arisen  between  the  two  arbitrators  so  as  to 

16 
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importance,  the  umpire  being1  always  at  liberty  to  avail 
himself  of  the  assistance  of  the  arbitrators ;  and  to  adopt 
any  opinion  of  their' s  as  his  own.  (a  1) 

There  have  been  instances  of  submissions  so  worded,  as 
to  have  raised  doubts  whether  it  were  not  the  intention  of 
the  parties  that  the  award  should  be  made,  in  the  first  in- 
stance, jointly  by  the  arbitrators  and  the  umpire.  As, 
where  the  condition  of  a  bond  was,  "  to  stand  to  the  agree- 
ment of  A.  and  B.,  being  arbitrators  chosen  for  that  pur- 
pose, to  end  a  controversy  between  the  said  obligor  and 
obligee,  and  J.  S.  being  umpire  for  both  parties,"  the  Court 
held  this  to  be  a  nomination  of  J.  S.  to  act  as  umpire  in 

(a)  Rol.  Arbit.  P.  7.     2  Barnard,  317. 

justify  the  third  in  acting,  the  court  held  it  unimportant ;  for  even  if  no 
disagreement  had  arisen,  the  signature  of  the  third  might  be  rejected 
as  surplusage.  Rigden  v.  Martin,  6  Harris  &  Johnson,  403. 

(1)     Underbill  v.  Van  Cortland,  2  Johnson's  Ch.  Ca.  349. 

But  though  the  umpire  may  adopt  the  opinion  of  the  arbitrators  as 
his  own,  yet  he  must  adjudicate  upon  the  whole  matters  submitted,  and 
not  merely  upon  those  concerning  which  the  arbitrators  are  unable  to 
agree.  He  is  not  to  decide  between  the  arbitrators,  but  between  the 
parties. 

The  arbitrators  in  a  case  appointed  an  umpire,  and  made  the  follow- 
ing endorsement  upon  the  award  :  "  We  the  undersigned  arbitrators, 
do  hereby  certify  that  we  have  mutually  chosen  A.  K.  to  be  umpire  to 
decide  between  us  in  these  matters,  in  case  of  need."  By  the  award  it 
appeared  that  the  arbitrators  decided  five  several  matters,  and  disa- 
greeing as  to  another,  it  was  decided  by  the  umpire,  who  joined  in  the 
award,  but  did  not  profess  to  have  acted  upon  the  other  matters. 

"Wood  B.  said.  £i  The  intent  of  the  condition  evidently  was  that  the 
arbitrators  should  make  an  award  upon  the  whole  matter,  and  if  they 
could  not  the  umpire  should.  It  could  never  have  been  intended  that 
the  arbitrator  should  determine  upon  one  point,  and  the  umpire  upon 
another.  They  had  no  authority  to  make  an  award  in  a  detached  man- 
ner. To  have  enabled  one  to  determine  part,  and  the  other  part,  which 
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case  the  arbitrators  should  be  unable  to  agree,  and  that 
an  award  made  by  them,  without  his  joining  in  it,  was 
good.  Indeed,  otherwise,  he  would  have  been  a  third  ar- 
bitrator, rather  than  an  umpire.  (1) 

they  appear  to  have  done  upon  the  face  of  the  instrument,  it  should 
have  been  so  expressed  in  the  instrument.  As  it  is,  they  have  not  pro- 
perly pursued  the  power."  Tollitt  v.  Saunders,  9  Price,  612.  This 
doctrine  is  strongly  asserted  in  Falconer  v.  Montgomery,  4  Dallas,  232. 
See  also  Passmore  v.  Pettet,  4  Dallas,  271. 

In  Pinney  v.  Miller,  1  Bailey,  81,  the  arbitrators  awarded  as  to  part 
of  the  matters,  and  differing  as  to  the  residue,  chose  an  umpire,  who 
made  an  award  respecting  the  matters,  only,  not  decided  by  the  arbi- 
trators. Both  awards  were  sustained.  But  the  reasoning  of  the 
court  in  support  of  its  decision  is  not  based  upon  the  facts  as  reported 
in  the  case.  The  ground  of  the  decision  is  that  the  umpire  had  a  right 
to  adopt  the  award  of  the  arbitrators  as  to  the  matters  embraced  there- 
in, as  his  own.  The  case  docs  not  show  that  their  award,  or  the  mat- 
ters therein,  were  ever  laid  before  the  umpire,  or  that  he  had  any  in- 
tention to  adopt  their  award  as  a  part  of  his  own. 

An  action  pending  in  court  was  referred  to  two  arbitrators,  with  pow- 
er to  call  in  a  third  party  as  umpire  if  they  should  deem  it  expedient 
or  necessary.  The  arbitrators  disagreed  as  to  the  costs  alone,  and 
thereupon  called  in  an  umpire,  and  it  was  held  to  be  his  duty  to  adju- 
dicate as  to  all  the  matters  submitted,  and  not  as  to  the  the  costs  alone. 
Weeks  v.  Cox,  1 1  Jurist,  542. 

(1)  A  submission  provided  that  the  matters  in  dispute  should  be  re- 
ferred to  two  arbitrators,  with  a  power  to  appoint  an  umpire  ;  and  it 
was  agreed  that  the  parties  "  should  well  and  truly  stand  to,  obey, 
abide  by,  perform,  fulfill  and  keep  the  award  of  the  two  arbitrators  and 
their  said  umpire."  An  award  was  made,  signed  by  the  two  arbitra- 
tors, but  not  by  the  umpire,  nor  did  it  appear  that  the  umpire  had  ever 
been  appointed.  An  attachment  for  non-performance  of  the  award 
was  moved  for,  and  resisted  on  the  ground  that  under  the  submission 
the  umpire  ought  to  have  been  appointed  to  act  conjointly  with  the 
arbitrators.  The  court,  without  expressly  deciding  the  point,  regarded 
the  matter  as  too  doubtful  to  justify  a  summary  process,  and  refused 
the  attachment.  Hetherington  v.  Robinson,  4  Meeson  &  Welsby,  608. 
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It  has  been  doubted  whether  arbitrators,  having1  named 
an  umpire  who  refuses  to  act,  can  appoint  another,  (a) 

The  Court  of  Common  Pleas,  on  one  occasion  (6),  con- 
trary to  the  opinion  of  the  Chief  Justice,  decided  that  he 
might ;  and  it  now  seems  clear  that,  in  case  an  umpire  re- 
fuse to  act,  another  may  be  appointed  Mies  quolies.  (c) 

In  a  recent  case  where  an  arbitrator,  to  whom  the 
question  of  damages  was  referred,  declined  to  proceed, 
and  one  party  refused  to  nominate  any  other,  the  Court 
ordered  judgment  and  execution  to  issue  against  him  for 
the  damages  found  by  the  jury  at  the  trial,  unless  he 
would  consent  to  refer  the  amount  of  the  damages  to  some 
other  arbitrator,  (d  1) 

(a)  Reynolds  v.  Gray,  1  Salk.  70.  Ld.  Raym.  222.  12  Mod.  120., 
S.  C. ;  but  see  observations  upon  this  case  in  that  of  Doyley  v.  Pits- 
tow,  Sayer,  221. 

(A)  Trippet  v.  Eyre,  3  Lev.  263.  5  Mod.  457.  2  Vent.  113.  S.  C. 

(c)  Oliver  v.  Collings,  11  E.  R.  367,  and  see  2  Saund.  133.  a.  note. 

(d)  Woolley  Executrix  v.  Kelly  and  others,  1  B.  and  C.  68. 

A  submission  was  to  two  and  their  umpire.  The  award  was  by  the 
two  alone.  Held  good  on  the  ground  that  the  term  umpire  imported 
a  person  to  be  appointed  to  act  in  case  of  the  disagreement  of  the  arbi- 
trators ;  and  since  they  were  able  to  agree,  there  was  no  necessity  for 
the  umpire  to  join.  Keans  v.  Rankin,  2  Bibb,  88. 

Where  the  two  arbitrators  are  empowered  to  appoint  a  third,  they 
must  make  the  appointment  before  they  can  do  any  other  valid  acts. 
Thus,  where  an  arbitrator  was  to  be  so  appointed,  and  the  "  arbitrators 
or  any  two  of  them"  had  power  to  enlarge  the  time  for  making  the 
award,  and  the  two  arbitrators  named  in  the  submission  enlarged  the 
time  before  making  the  appointment,  the  court  refused  an  attachment 
to  enforce  the  award.  Reade  v.  Button,  2  Meeson  &  Welsby,  69  ; 
Hughes  v.  Garnet,  cited  in  "Watson  on  Arbitrations,  86. 

(1)  Although  arbitrators  neglect  to  attend  at  the  time  and  place 
which  they  have  appointed  for  a  meeting,  they  do  not  thereby  deter- 
mine their  powers,  but  they  may  appoint  another  time  and  place  for  a 
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It  seems  scarcely  necessary  to  observe  that,  where  the 
submission  is  conditional,  the  ita  quod  relates,  by  construc- 
tion, as  well  to  the  umpire  as  to  the  arbitrators ;  and  that 
he  is  equally  bound  with  them  to  include  every  party  sub- 
mitting- and  every  thing  submitted,  in  his  award,  (a  1) 

Where  arbitrators  are  named,  one  by 

Arbitrator  not  .  , 

agent  for  the  each    Party>   they   OU£ht    not    tO    consider 

party  naming       themselves  as  solely  representing  the  per- 
him.  sons  by  whom   they  were  respectively 

nominated,  and  as  the  advocates  of  their 
cause ;  but  as  called  upon  to  execute  a  joint  trust ;  and 
they  are  bound  to  look,  with  equal  accuracy,  to  the  inter- 
ests of  each  party. 

Lord  TUURLOW,  on  one  occasion  (6),  said,  "  It  is  not  un- 
usual for  an  arbitrator  to  consider  himself  as  agent  for  the 
person  appointing  him  ;  how  that  is  so  common,  I  wonder, 
for  it  is  against  good  faith.  The  bond  says  he  is  an  indif- 
ferent person,  and  he  breaks  a  most  solemn  engagement 
in  considering  himself  otherwise." 

When  a  cause  is  referred  at  the  trial,  it 
Proceedings  on     is  usual  to  get  the  witnesses  sworn  before 
tlie  reference.          j^gy  ieave  the  court ;  otherwise,  if  requir- 
ed, they  must  be  sworn  before  a  judge,  or 
commissioner  in  the  country,  and  the  order  of  nisi  prius 

(a)  Bean  v.  Newbury,  1  Lev.  139. 

(b)  Calcraft  v.  Roebuck,  1  Ves.  jun.  226.  ace.  Petherstone  v.  Cooper, 
9  Ves.  69. 

hearing,  at  the  request  of  either  party.     Harrington  v.  Rich,  6  Ver- 
mont, 666. 

(1)  When  an  umpire  is  chosen  he  stands  in  the  same  situation  pre- 
cisely as  the  arbitrators  themselves,  both  with  respect  to  powers  to  be 
exercised  and  duties  to  be  performed.  Falconer  v.  Montgomery,  4 
Dallas,  232 ;  Passmore  v.  Pettet,  4  Dallas,  271. 
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being  obtained  from  the  clerk  of  nisi  prius  or  associate  in 
London  or  Middlesex,  or  from  the  judge's  associate  at  the 
assizes,  the  arbitrator  will  make  an  appointment  in  wri- 
ting- of  a  time  and  place  for  the  parties  and  their  witnesses 
to  attend  him,  which  appointment  should  be  subscribed  to 
a  copy  of  the  order  of  nisi  prius,  and  served  therewith  on 
the  defendant's  attorney.  And,  previous  to  the  meeting-, 
the  arbitrators  should  be  furnished  with  a  statement  of  the 
case,  and  the  names  of  the  witnesses,  &c.  A  similar 
mode  of  proceeding  is  to  be  observed,  were  the  reference 
js  by  agreement  without  suit,  (a  1) 

It  has  been  said  that  it  is  not  necessary  that  express  no- 
tice should  be  given  by  the  arbitrators  when  they  intend 
to  meet,  the  parties  being  bound  to  take  notice(6)  ;  but 
this  seems  most  unreasonable,  and  there  is  no  doubt  but 
that  an  award,  made  without  due  notice  given  to  the  par- 
ties, would,  at  the  present  day,  be  set  aside,  (c)  The  par- 
ties, however,  must  attend  in  person,  or  by  attorney,  the 
arbitrator's  appointment  regularly  notified  to  them;  and 
if  they  refuse  to  attend,  it  seems  that  the  arbitrator  may 

(«)  Tidd.  Prac.  (8th  Ed.)  879. 

(b)  Tittenson  v.  Peat.  3  Atk.  529. 

(c)  Sec  Paschal  v.  Terry,   Kelynge,  1 32. 

(1)  In  England  it  is  the  duty  of  one  party,  if  he  intends  to  have 
the  assistance  of  counsel  before  the  arbitrators,  to  give  distinct  notice 
of  such  intention  to  the  other  party.  And  if  he  neglects  to  do  it,  and 
the  other  party  at  the  hearing,  being  unprovided  with  counsel,  asks  for 
an  adjournment,  and  protests  against  further  proceedings  till  he  has 
had  an  opportunity  to  employ  and  instruct  counsel,  the  arbitrator  will 
not  be  justified  in  proceeding  ex  parte.  Whatley  v.  Morland,  4  Tyr- 
whitt,  255  ;  S.  C.  2  Dowling,  P.  C.  249. 
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proceed  ex  parte.  (a  1)  In  the  case  of  a  reference  by  or- 
der of  nisi  prius,  or  by  rule  of  court,  under  the  statute,  a 
party  may  apply  for  a  rule  to  show  cause  why  his  oppo- 
nent should  not  attend  before  the  arbitrators,  or  why  the 
latter  should  not  be  directed  to  make  their  award  without 
waiting1  for  such  attendance.  Thus,  where  a  difference 
subsisted  (6),  as  to  the  adjustment  of  a  long  train  of  ac- 
counts, almost  every  item  of  which  was  contested,  and  the 
matter  was  subsequently  made  the  subject  of  a  reference ; 
one  party  neglecting  to  carry  in  his  vouchers  before  the 
time  orginally  limited  to  the  arbitrator  for  making  his 
award,  and  the  time  having  been  repeatedly  enlarged,  in 
order  to  afford  him  an  opportunity  of  doing  so;  the  other 
party  at  last  applied  to  the  court,  on  affidavit  stating  the 
circumstances  of  the  case,  for  a  rule  to  shew  cause  why 
the  negligent  party  should  not  produce  his  vouchers,  be- 

(a)  Waller  v.  King,  9  Mod.  63.,  2d  part  Ca.  in  Law  and  Equity, 
63.  Fetherstone  v.  Cooper,  9  Ves.  67.  Wood  v.  Leake,  12  Vcs.  412. 
Harcourt  v.  Ramsbottom,  1  Jacob  and  Walker,  512.  But  see  in  re 
Hick.  8  Taunt.  694.  and  div.  of  this  chap.  "  Misconduct  of  Arbitra- 
tors," post. 

(Ij)  Hetley  v.  Hetley,  in  the  Exchequer,  M.  1789.  Cited  Kyd  on 
Awards,  101. 

(1)  In  Rigden  v.  Martin,  6  Harris  &  Johnson,  403,  upon  a  motion 
to  set  aside  an  award  on  the  ground  that  notice  of  the  time  and  place 
of  meeting  had  not  been  given  to  the  parties,  the  court  held  this  lan- 
guage :  "  That  the  parties  ought  to  have  notice  of  the  time  of  meeting, 
is  a  position  so  strongly  supported  by  common  justice,  that  it  would 
seem  not  to  require  the  aid  of  authorities.  Every  man  ought  to  have 
an  opportunity  afforded  him  to  be  heard  in  defence  of  his  rights  ;  and  it 
is  with  surprise  we  find  in  one  case,  Lord  Hardwicke  is  made  to  say 
notice  is  not  necessary.  This  opinion  however  is  overruled  by  many 
authorities." 

And  in  Falconer  v.  Montgomery,  4  Dallas.  232,  where  an  umpire 
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fore  a  certain  day,  and  why  the  time  should  be  further 
enlarged ;  or  why,  on  the  plaintiff's  still  neglecting-  to  at- 
tend, the  arbitrator  should  not  be  directed  to  proceed  on 
hearing  the  defendant  alone.  The  Court  granted  the  rule 
without  hesitation ;  and  the  plaintiff,  instead  of  shewing 

had,  without  hearing  the  parties  in  person,  decided  the  case  upon  the 
facts  as  stated  to  him  by  the  original  referees,  the  court  said,  "  The 
plainest  dictates  of  natural  justice  must  prescribe  to  every  tribunal 
the  law,  that  '  no  man  shall  be  condemned  unheard.'  It  is  not  merely 
an  abstract  rule,  or  positive  right ;  but  it  is  the  result  of  long  experi- 
ence, and  a  wise  attention  to  the  feelings  and  dispositions  of  human 
nature.  An  artless  narrative  of  facts,  a  natural  and  ardent  course  of 
reasoning,  by  the  party  himself,  will  sometimes  have  a  wonderful  ef- 
fect upon  a  sound  and  generous  mind :  an  effect  which  the  cold  and 
minute  details  of  a  reporter  can  neither  produce  nor  supplant.  Be- 
sides, there  is  scarcely  a  piece  of  written  evidence,  or  a  sentence  of 
oral  testimony,  that  is  not  susceptible  of  some  explanation,  or  exposed 
to  some  contradiction ;  there  is  scarcely  an  argument,  that  may  not  be 
elucidated,  so  as  to  insure  success;  or  controverted  so  as  to  prevent  it. 
To  exclude  the  party,  therefore,  from  the  opportunity  of  interposing, 
in  any  of  these  modes,  (which  the  most  candid  and  most  intelligent, 
but  a  disinterested  person,  may  easily  overlook.)  is  not  only  a  priva- 
tion of  his  right,  but  an  act  of  injustice  to  the  umpire,  whose  mind 
might  be  materially  influenced  by  such  an  interposition." 

Justice  Story  in  Lutz  v.  Linthicum,  8  Peters,  page  178,  said,  "With- 
out question  due  notice  should  be  given  to  the  parties,  of  the  time  and 
place  of  hearing  the  cause ;  and  if  the  award  was  made  without  such 
notice,  it  ought,  upon  the  plainest  principles  of  justice,  to  be  set  aside." 
And  in  Peters  v.  Newldrd,  6  Cowen,  103,  the  court  declared  that  the 
right  to  notice  was  implied  in  the  agreement  to  submit.  So  in  Blmen- 
dorf  v.  Harris,  23  Wendell,  628,  it  was  laid  down  as  a  fundamental 
rule  of  construction  in  reference  to  every  transaction  in  the  nature  of 
a  judicial  proceeding,  that  the  contract  of  submission  necessarily  im- 
plies that  the  arbitrator  is  not  authorized  or  empowered  to  decide  the 
question  in  controversy  without  giving  the  parties  an  opportunity  to  be 
heard  in  relation  thereto :  unless  by  the  terms  of  the  submission,  the 
right  of  the  party  to  be  heard  before  the  arbitrator  is  waived  ;  and  that, 
therefore,  an  award  made  without  notice  is  void. 
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cause  against  it,  peremptorily  undertook  to  deliver  in  his 
vouchers,  within  the  specified  time. 

A  party,  by  attending-  an  arbitrator   or  umpire,   waives 

A  submission  provided,  that,  if  the  arbitrator  named  therein  declin- 
ed to  act,  he  should  have  power  to  name  the  persons  for  arbitrators  in 
his  stead.  The  chairman  of  the  three  arbitrators  appointed  in  pursu- 
ance of  this  power,  gave  notice  to  the  defendant  of  the  time  and  place 
of  meeting.  When  the  day  arrived,  two  of  the  arbitrators  not  being 
present,  the  arbitrator  named  in  the  submission,  in  the  absence  of  the 
defendant,  and  without  notice  to  him,  appointed  two  new  arbitrators  to 
act  in  the  place  of  the  absent  ones  ;  and  the  three  thus  appointed  im- 
mediately proceeded  to  make  their  award,  without  giving  any  notice 
to  the  defendant.  Held  that  it  was  invalid.  Crowell  v.  Davis,  12  Met- 
calf,  293.  See  also  Rivers  v.  Walker,  1  Dallas,  81  ;  Webber  v.  Ives, 
1  Tyler, »441  ;  Craig  v.  Hawkins,  Hardiu,  40. 

If  there  is  no  provision  to  the  contrary  in  the  submission,  it  is  inci- 
dental to  the  powers  of  arbitrators  to  appoint  the  time  and  place  of 
meeting,  and  the  parties  cannot  control  them  by  any  agreement  be- 
tween themselves.  Bray  v.  English,  1  Connecticut,  498.  And  if  the 
arbitrators  themselves  neglect  to  attend  at  the  time  and  place  pursu- 
ant to  their  appointment,  their  power  is  not  thereby  determined,  but 
they  may  make  a  new  appointment.  Harrington  v.  Rich,  G  Vermont, 
66G.  It  is  not  necessary  to  give  notice  of  the  meeting  to  the  sureties  up- 
on the  submission  bond.  Farmer  v.  Stuart,  2  New  Hampshire,  97.  It 
is  said  in  Miller  v.  Kennedy,  3  Randolph,  2,  that  the  rule  requiring 
notice,  is  not  one  of  universal  and  inflexible  application  ;  that  there 
migiit  be  cases  not  depending  on  the  evidence,  or  where  all  the  facts 
may  have  been  agreed  upon  and  made  known  to  the  arbitrators.  Where 
the  only  question  submitted  was  the  appraisement  of  property,  the  par- 
ties have  a  right  to  notice.  Peters  v.  Newkirk,  6  Cowen,  103. 

In  a  case  in  Connecticut  where  two  arbitrators  were  empowered,  in 
case  of  disagreement,  to  appoint  a  third,  who  might  make  an  award, 
either  jointly  with  them  or  alone,  it  was  held,  one  judge  dissenting, 
that  an  award  made  by  the  three  arbitrators  was  valid,  although  the 
parties  had  no  knowledge  of  the  appointment  of  a  third  arbitrator,  and 
no  witnesses  were  examined  after  his  appointment.  Ranny  v.  Ed- 
wards, 17  Connecticut,  309. 
17 
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every  objection  to  the  appointment  of  which  he  may  be 
fairly  supposed  to  have  had  notice.(a  1) 

The  parties  and  their  witnesses,  attending  a  reference 
under  a  rule  of  Court,  are  privileged  from  arrest  eunclo, 
morando  et  redcundo  ;  or  where  the  reference  is  under  an 
order  of  the  Court  of  Chancery.(6) 

But  where  a  party  residing  in  L.  was  summoned  to  at- 
tend an  arbitrator  at  £!.,  and  was  required  to  bring  with 
him  certain  papers  then  at  C,  and  he  went  to  the  latter 
place,  where  all  his  papers  were,  to  make  a  selection,  and 
having  staid  there  more  than  twenty-four  hours  for  that 
purpose,  and  necessary  refreshment,  was  arrested ;  the 
majority  of  the  Court  of  King's  Bench  (ABBOTT,  Ch.  J. 
dlsscnticnle)  held  that  he  was  not  entitled  to  be  discharg- 
ed out  of  custody,  since  he  had  no  right  to  stop  and  sort 
his  papers.(c) 

The  Court  of  Exchequer,  however,  subsequently  held, 
that  a  person,  under  similar  circumstances,  was  privileged 
from  arrest.(d) 

It  appears  that  the  application  for  release  may  be  made 
either  to  the  Court  under  whose  process  the  privilege  is 

(a)  In  re,  8   Taunt.  694.   ante.   p.  44.     Matson  v.   Trower,   1  Ry- 
an &  Moody  Eep.  17.  but  see  Wells  v.  Cooke,  2  B.  and  A.  218. 
(4)  Spruce  v.  Stuart,  3  E.  R.  89.     Moore  v.  Booth,  3  Ves.  350. 

(c)  Randall  v.  Gurney,  1  Chit.  Rep.  679. 

(d)  Rickets  v.  Gurney,  1  Chit.  Rep.  682. 

(1)  Where  the  arbitrators  in  a  cause  appointed  an  umpire,  although 
no  such  authority  was  conferred  on  them  by  the  submission,  and  the 
umpire,  having  examined  each  of  the  parties,  made  his  award,  it  was 
held  to  be  binding  upon  the  parties,  on  the  ground  that  by  submitting 
to  an  examination  by  the  umpire,  they  had  recognized  his  authority 
Matson  v.  Trower,  Ryan  &  Moody,  17. 
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claimed,  CH~  that  out  of  which  the  process  issued,  upon 
which  the  party  was  arrested.(a) 

In  the  course  of  investigating1  the  matters  in  dispute,  an 
arbitrator  seems  to  be  allowed  a  greater  latitude  than  the 
Courts  of  law  and  equity,  (i)  In  one  case,  where  the 
witnesses  were  riot  even  examined  upon  oath,  no  objec- 
tion being  made  at  the  time,  the  Court  refused  to  interfere 
against  the  award.(6  2) 

An  arbitrator  has  generally  the  power  of  examining  the 
parties  themselves ;  and  in  one  case  where  the  umpire 
had  examined  those  on  opposite  sides,  in  the  absence  of 
each  other,  ABBOTT,  Lord  Ch.  J.  said,  "  It  does  not  appear 
that  either  party  desired  to  be  present  when  the  other  was 
examined:  legal  men,  indeed,  usually  examine  one  party 
in  the  presence  of  the  other,  but,  amongst  mercantile  men, 
a  different  practice  prevails  ;  the  umpire  here  was  a  mer- 
cantile man,  and  the  defendants,  not  having  expressed  a 
wish  to  be  present  at  the  examination  of  the  plaintiffs 

(«)  Rickets  v.  Gurney,  1  Chit.  Rep.  682. 
(V)  Ridout  v.  Pye,  I  B.  and  P.  91 

(1)  Arbitrators  have  the  most  extensive  discretion  as  to   the  mode 
of  conducting  the  inquiry  before  them,  and  may,  within  proper  limits, 
be  allowed  to   deviate  from  the   ordinary   rules  which  govern  courts  of 
justice.     An   arbitrator,  upon  an   objection    by  the    plaintiff's  attorney, 
refused  to   allow  a  stranger  to   assist  the  defendant's   attorney  at    the 
hearing,  and  was  justified  in  so   doing,  although  he  assigned  no  reasons 
for   the   proceeding.     Tillain    v.    Copp,  5    Manning,  Granger    &  Scott, 
211. 

(2)  The    omission    to    swear    witnesses,    whether    the    parties    had 
agreed  that  they  should  be  sworn,  or  not  ;     and    whether    the   parties 
waived  their  being  sworn,  or  not,  is   a  mistake  or  error  which  cannot  be 
admitted  as  a  bar  to  an  action  on  the  award.     Dater  v.  Wellington    1 , 
Hill,  3 19. 
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cannot  now  object  to  it  having  taken  place  in  their  ab- 
sence.^ 1) 

Should  it,  however,  be  required,  the  witnesses  on  each 

.  (a)  Matson  v.  Trower,  1  Ryan  and  Moody,  N.  P.  C.  1 7. 

(I)  Crossly  v.  Clay,  5  Manning,  Granger  &  Scott,  581.  But  in 
Hervey  v.  Shelton,  13  Law  J.  Rep.  (N.  S.)  Chanc.  466,  S.  C.  7  Bea- 
van,  455,  which  was  a  mercantile  reference,  an  award  was  set  aside  by 
the  Master  of  the  Rolls,  because  the  arbitrator  had  called  on  one  of 
the  parties,  in  the  absence  of  the  other,  to  furnish  explanations  in  re- 
gard to  certain  obscure  accounts.  Acquiescence  however  by  the  other 
party,  will  cure  the  irregularity.  Hamilton  v.  Bankin,  19  Law  J.  Rep. 
(N.  S.)  Chauc.  307. 

Where  the  arbitrators,  after  having  settled  in  their  own  minds  as  to 
their  report,  sent  for  one  of  the  parties  and  asked  if  he  would  consent 
that  a  certain  matter  should  be  taken  into  the  account,  it  was  held  not 
to  be  a  sufficient  reason  to  set  aside  the  report.  Innes  v.  Miller,  1 
Dallas,  188. 

In  Fennimore  v.  Childs,  1  Halsted,  386,  an  award  was  set  aside  be- 
cause the  arbitrators  admitted  one  of  the  parties  to  testify,  and  decided 
the  cause  upon  his  evidence  alone.  So  too,  where  an  executor,  who 
was  plaintiff  in  a  suit  referred,  was  allowed  to  testify  before  the  re- 
ferees, their  report  was  set  aside.  Eyre  v.  Fenimore,  Pennington,  932. 
See  also  M'Allister  v.  M'Allister,  1  Washington,  193. 

In  Moulder  v.  Cravat,  2  Beny,  370,  where  the  objection  was  taken, 
the  court  held  that  the  umpire  was  justified  in  hearing  the  testimony 
of  one  of  the  parties.  And  where  arbitrators  were  called  upon  to  ap- 
praise certain  property,  and,  being  unable  to  agree,  asked  each  of  the 
parties,  separately,  at  what  sum  he  valued  the  premises,  and  finally  fixed 
upon  a  middle  sum,  the  court  sustained  the  award,  saying,  "  we  do  not 
perceive  any  thing  wrong  or  even  indiscreet  in  that  proceeding.  It  is 
exceedingly  difficult  to  arrive  at  the  valuation  of  such  property.  The 
respective  views  of  the  parties  might  very  properly  be  taken  into  con- 
sideration. If  they  were  both  wild  and  extravagant,  their  opinions 
would  have  no  weight ;  if  not  so,  the  arbitrators  might  reasonably  con- 
pare  their  representations  with  their  own  ideas  of  the  true  value,  and 
finally  arrive  at  such  a  result  as  they  did  in  this  case.  If  they  had 
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side  ought  to  be  examined  in  the  presence  of  the  opposite 
party.(a  1) 

Where  arbitrators,  having1  commenced  a  reference,  in- 
formed one  party  that  they  should  suspend  their  proceed- 
ings until  they  could  inspect  certain  books,  upon  which  he 
went  away,  and,  during  his  absence,  they  examined  an- 
other witness,  and  then,  declaring  it  was  unnecessary  to 
see  such  books,  made  their  award,  the  Court  set  it 
aside.(6  2) 

(a)  Tidd.  Prac.  896,  cites  4  Price,  232. 

(b)  Pepper  v.  Graham,  4  Moore,  148. 

adopted  a  middle  sum  without  further  consideration,  and  merely  be- 
cause it  was  the  mean  between  the  sums  named  by  the  parties,  it  would 
be  a  different  case  ;  and  such  an  award  ought  not  to  be  supported.  But 
if  the  arbitrators,  after  viewing  the  premises  with  care,  and  after  con- 
versing together  upon  their  value,  and  after  knowing  at  what  rate  the 
parties  themselves  valued  them,  should  agree  upon  a  middle  sum,  or 
any  other  which  might  be  considered  as  within  a  reasonable  exercise  of 
their  discretion,  their  award  should  be  confirmed."  Brown  v.  Bellows, 
4  Pickering,  179. 

The  parties  to  a  suit  submitted  their  case  to  referees,  to  report  a 
statement  of  facts,  in  order  to  present  the  questions  of  law,  which  might 
arise  in  the  case  to  the  court,  without  the  intervention  of  the  jury,  un- 
der an  agreement  that  the  duty  of  the  referees  should  be  confined  to 
reporting  a  statement  of  facts.  Held  that  the  referees  had  no  right  to 
admit  the  parties  as  witnesses.  Fowler  v.  Thayer,  4  Gushing,  111. 

(1)  Both  parties    should  have  an   opportunity  to    be    heard  in   the 
presence  of  each  other,  so  that  they  may  have   an  opportunity  to  sub- 
mit their  remarks,  and  apply  their  testimony  to  the  allegations.     Hol- 
lingsworth  v.  Lieper,  1  Dallas,  161  ;  Peters  v.  Newkirk,  6  Cowen,  103. 

In  North  Carolina  the  arbitrators  may  examine  the  parties  upon 
oath,  though  the  courts  are  inclined  to  discourage  the  practice,  as  cal- 
culated to  open  the  door  to  perjury.  Mulder  v.  Cravat,  2  Bay,  370  ; 
Askew  v.  Kennedy,  1  Baily,  46. 

(2)  At  a  hearing  before  referees,  a   witness   was  sworn  and    exam- 
ined by  the  party  producing  him.     Upon  the   conclusion  of  the  direct 
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In  a  case  where  matters  in  difference  about  repairing  a 
house  were  referred,  and  the  arbitrators  made  their  award 
upon  a  view  of  the  premises,  without  calling  the  parlies 
before  them,  the  Court  set  aside  the  award,  Lord  ELLEN- 
BOROUGH,  Ch.  J.  saying  that  there  might  be  other  facts  to 
be  inquired  into,  such  as  payments  by  the  party  or  excu- 
ses for  not  repairing,  &c(o) 

A  considerable  extent  of  discretion  is  vested  in  an  ar- 
bitrator as  to  the  reception  of  evidence  ;  especially  where 
it  appears  to  be,  through  negligence  or  design,  wilfully 
withheld.(l) 

An  arbitrator  (well  known  to  the  parties  for  his  skill  in 
the  subject  of  reference,)  acting  under  submissions  reciting 
that  the  parties  had  "  confidence  in  him  as  a  fit  person," 
(a)  Anon.  2  Chit.  Hep.  44. 

examination,  the  referees  proposed  to  adjourn  for  their  own  conveni- 
«nce,  and  the  parties  assented  to  the  proposal.  Before  the  adjourned 
meeting  the  witness  died,  and  the  party  against  whom  he  testified  in- 
sisted that  as  he  had  lost  the  opportunity  to  cross-examine  the  witness, 
his  evidence  upon  the  direct  examination  should  not  be  considered. 
The  referees  therefore  rejected  testimony.  Held  that  they  erred  in  so 
doing,  and  their  report  was  set  aside.  Forrest  v.  Kissam,  7  Hill,  463. 

{!)  An  arbitrator  may  examine  interested  witnesses  if  he  sees  fit. 
Fuller  v.  Wheelock,  10  Vermont,  135  ;  Hollingsworth  v.  Lieper,  1 
Dallas,  161. 

The  report  of  referees  will  not  be  set  aside  on  the  ground  that  they 
received  irrelevant  testimony,  or  heard  incompetent  witnesses.  Learn- 
ed v.  Bellows,  8  Vermont,  79. 

A  rule  of  submission  provided  that  the  arbitrators  or  umpire  should 
be  at  liberty,  if  they  thought  fit,  to  examine  the  parties  and  their  wit- 
nesses on  oath.  At  the  hearing  one  of  the  parties  required  the  arbi- 
trator to  examine  the  witnesses  under  oath,  which  he  refused  to  do. 
The  court  held  it  to  be  a  matter  clearly  within  the  arbitrator's  discre- 
tion and  refused  to  set  aside  the  award.  Smith  v.  Goff,  14  Meeson  & 
Welsby,  264. 


54  ARBITRATORS    AND    UMPIRE.  127 

and  had  "  confidence  in  his  judgment"  to  carry  into  effect 
certain  improvements  upon  lands,  and  apportion  the  ex- 
pense amongst  the  parties,  refused  to  communicate  the 
notes  of  his  opinion,  or  a  draft  of  the  award,  before  it  was 
pronounced,  to  one  of  the  parties  applying  for  such  notes 
or  draft,  and  refused  to  receive  proof  of  alleged  material 
facts  laid  before  him  by  the  same  party,  he  being  himself 
a  competent  judge  of  the  subject  and  chosen  for  that  rea*- 
son  ;  the  Court  refused  to  interfere  against  the  award,  say- 
ing that  "  an  arbitrator  is  not  bound,  in  all  cases,  to  receive 
evidence,  whether  it  will  have  any  effect  on  his  mind  or 
not.(«) 

Upon  another  occasion,  however,  where  A.  agreed  to 
enter  into  a  rule  of  nisi  prius  to  repair  and  reinstate  cer- 
tain premises,  the  amount  of  the  sum  he  should  pay  to  B., 
in  lieu  of  this,  was  referred  to  C.  At  the  first  meeting, 
A.'s  witnesses  gave  in  their  estimate,  but  B.  produced 
none.  Previous  to  the  second  meeting,  B.  gave  notice  that 
his  witnesses  (two  surveyors)  could  not  attend,  in  conse- 
quence of  illness  and  absence  abroad  ;  but  it  appeared  that 
one  of  them  might  have  been  present  at  the  first  meeting, 
and  the  arbitrator  suggested  that  other  surveyors  were 
equally  capable  of  making  an  estimate,  and  offered  to  re- 
ceive  the  evidence  of  such  persons,  ta  which  proposal  B. 
refused  to  accede.  C.  then  gave  notice  to  B.  that,  if  A. 
insisted  upon  it,  he  should  proceed  to  make  his  award 
which  he  did.  Upon  an  application  to  set  it  aside,  the 
Court  requested  the  parties  to  go  again  before  the  arbi- 
trator ;  but,  B.  not  consenting  to  this,  they  set  aside  the 
award,  leaving  A.  to  enforce  against  B,  his  agreement  ta 

(a)  Johnstone  v.  Choape,  5  Dow's  Kep.  247. 
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enter  into  the  rule  of  m'.si  priiis  for  reinstating  the  prem- 
ises.^ 1) 

When  no  time  is  limited  by  the  submission  within  which 
the  arbitrator  is  to  make  his  award,  he  may  defer  doing 
so  to  what  period  he  pleases  ;  but  if,  after  a  request  by 

(a)  Doddington  v.  Hud.-on,   1  Biug.  384. 

( 1 )  Arbitrators  ought  to  give  the  parties  a  reasonable  time  to  pro- 
cure the  attendance  of  witnesses,  and  if  they  unreasonably  refuse  to  ad- 
journ the  proceedings  for  that  purpose,  their  award  will  be  set  aside. 
Forbes  v.  Frary,  2  Johnson's  Ca,,  224. 

Where  the  question  before  the  referees  turned  upon  the  sea-worthi- 
ness of  a  vessel,  and  time  was  desired  to  procure  testimony  from  Hali- 
fax where  the  vessel  was  surveyed  and  repaired,  it  was  held  to  be  an 
unreasonable  refusal,  and  the  award  set  aside.  Passmore  v.  Pettit,  4 
Dallas,  271. 

And  in  a  reference  by  a  rule  of  court,  upon  a  proper  application,  the 
court  will  order  a  stay  of  proceedings  in  the  reference,  to  enable  a  party 
to  procure  the  attendance  of  a  material  witness  who  is  absent.  Sug- 
den  v.  Swart,  20  Johnson,  476  ;  Bird  v.  Sands,  1  Johnson's  Ca.  394 ; 
Combs  v.  Wickoff,  1  Caines,  147. 

But  the  Court  is  not  inclined  to  listen  to  a  motion  to  postpone  a  trial 
before  referees,  on  account  of  the  absence  of  material  witnesses.  The 
propriety  of  the  postponement  of  a  trial  to  give  a  party  time  to  pro- 
cure testimony,  is  peculiarly  within  the  province  of  the  referees.  They 
are  the  best  able  to  judge  how  far  the  purposes  of  justice  require  the 
cause  to  be  postponed  from  time  to  time.  Langley  v.  Hiokman,  Sand- 
ford  Sup  Ct.  681. 

But  to  render  an  award  invalid,  it  is  necessary  that  a  party,  when 
asking  for  a  postponement,  should  inform  the  referees  what  evidence 
he  wished  to  procure,  why  he  was  then  unable  to  procure  it,  and  that  he 
expected  to  bo  able  to  produce  it  in  a  reasonable  time.  Latimer  v.  Ridge, 
1  Binney,  458. 

To  induce  the  court  to  set  aside  an  award  on  the  ground  that  the  ar- 
bitrator neglected  or  refused  to  hear  testimony,  it  is  not  enough  for  the 
party  to  inform  the  arbitrator  that  he  had  other  witnesses  to  be  exam- 
ined, he  must  offer  the  witness  for  examination,  and  distinctly  require 
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either  party,  he  neglect  to  determine  within  a  reasonable 
time,  such  party  may  revoke  his  submission,  (a  1) 

In  general  a  certain  day  is  fixed  before 
or  on  which  the  award  shall  be  made ;  but   "    ^^^ 
it    not   unfrequently   happens    that   more 
time  is  necessary  for  the  investigation  of  the  matter,  than 
was  originally  supposed ;  it  is  usual,  therefore,  to  vest  in 
the  arbitrators  a  discretionary  power  of  enlarging  the  time 
for  making  the  award. 

If  the  arbitrator  be  enabled  to  enlarge  the  time  at  all, 
he  may  enlarge  it  more  than  once.  (6)  "  The  sense  of  the 
condition  is,  that  he  shall  have  sufficient  time  to  make  his 
award,  and  that,  if  he  cannot  make  it  by  the  day  named, 
he  is  to  make  it  at  any  time  he  pleases  ;  and  whether  he 
name  the  ultimate  day  at  once,  or  at  a  subsequent  period, 
is  immaterial."  (c) 

The  arbitrators  need  not  state  in  their  award  that  they 
have  enlarged  the  time  ;  it  is  enough,  that,  having  autho- 

(«)  Curtis  v.  Potts,  3  M.  and  S.  145.  Newgate  v.  Dogelder,  2  Keb. 
10.  20. 

(It)  Payne  v.  Deacle,  1  Taunt.  509.  ace.  Barrett  v.  Parry,  4  Taunt. 
658.  Anon.  2  Chit.  Rep.  45. 

(c)  By  Mansfield,  Ch.  J.  ibid. 

the  arbitrator  to  examine  him.  Bedington  v.  Southall,  4  Price,  232. 
So  too  in  order  to  justify  a  party  in  revoking.  Grazebrook  v.  Davis, 
5  Barnwall  &  Cresswell,  534. 

(1)  A  bond  of  submission  acknowledged  the  indebtedness  of  the 
plaintiff  to  the  defendant  in  the  sum  of  five  thousand,  to  be  paid  in 
three  months.  In  the  condition  of  the  bond  no  time  was  limited  for 
making  the  award.  It  was  held  that  the  recital  in  the  bond  that  the 
money  was  to  be  paid  in  three  months,  did  not  require  the  award  to  be 
made  in  three  months,  and  that  the  party  was  liable  on  the  bond  for 
the  performance  of  an  award  made  after  that  time.  Armstrong  v.  Rob- 
inson, 5  Gell  &  Johnson,  412. 

18 
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rity  to  make  such  enlargement,  they  do,  in  fact,  make 
their  award  within  the  time  to  which  their  authority  ex- 
tends ;  and  no  presumption  will  be  made  against  that 
which  is  to  be  collected  from  the  fact  itself  of  making  the 
award,  (a  1) 

But  the  act  of  enlargement  by  the  arbitrator  must  take 
place  within  the  original  time;  for,  where  the  endorse- 
ment by  which  it  was  made  bore  date  a  day  subsequent 
to  the  expiration  of  the  time  originally  given,  the  Court 
refused  to  enforce  the  award,  (b) 

In  a  case,  however,  where  a  rule  nisi  had  been  obtained 
for  setting  aside  an  award,  it  appeared  that  the  cause  had 

(a)  George  v.  Lousley,  8  B.  R.  12.    See  Evans  v.  Thompson,  Chap. 
VII. 

(b)  Tidd.  881.  (8th  edition),  cites  Goo&v.  Wilks,  H.T.  56Geo.  3  K.  B. 

(1)  No  express  form  is  requisite  to  a  proper  enlargement.  Where 
an  arbitrator,  in  the  presence  of  both  parties,  two  days  before  the  ex- 
piration of  the  time  appointed  another  meeting  upon  a  day  beyond  the 
day  limited  by  the  submission,  the  court  expressed  some  doubt  wheth- 
er this  constituted  a  due  enlargement,  but  upon  further  advisement,  it 
was  held  sufficient.  Burley  v.  Stevens,  1  Meeson  &  Welsby,  156. 

Where  an  order  for  enlargement  authorized  the  arbitrator  to  enlarge 
the  time  to  the  2d  of  November  1841,  "or  to  such  other  or  ulterior 
day  as  the  arbitrator  should  ultimately  appoint,  and  signify  by  writing 
under  his  hand,  to  be  endorsed  on  the  said  order  of  reference,"  and  the 
arbitrator  enlarged  the  time  to  the  day  mentioned,  but  made  no  en- 
dorsement thereof,  the  court  held  it  a  valid  enlargement ;  construing 
the  order  not  to  require  an  endorsement,  unless  the  time  was  enlarged 
to  a  day  beyond  the  day  specified.  Davison  v.  Gauntlett,  3  Manning 
&  Granger,  550. 

Where  an  arbitrator  empowered  to  enlarge  the  time  by  endorsement, 
had  made  the  following  endorsement :  "  I  direct  that  a  rule  of  this 
court  shall  be  applied  for  by  counsel's  hand,  to  enlarge  the  time  for 
making  my  award,"  the  court,  though  declining  to  decide  the  point  ab- 
solutely, expressed  a  strong  opinion  that  this  was  a  valid  enlarge- 
ment. Hallett  v.  Hallett,  5  Meeson  &  Welsby,  25. 
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been  referred  under  a  judge's  order,  containing  a  proviso 
that  the  arbitrator  should  make  his  award  on  or  before  the 
13th  of  September,  but,  if  he  should  not  then  be  prepar- 
ed, the  time  should  be  enlarged  as  often  as  he  might  re- 
quire, and  a  judge  of  the  Court  think  reasonable  and  just.' 
On  the  12th  of  September,  the  arbitrator  enlarged  the  time  ; 
and  on  the  26th  of  the  same  month,  a  judge's  order  was 
obtained  authorizing  such  enlargement ;  and  on  the  30th, 
the  arbitrator  made  his  award.  It  was  objected  that  the 
act  to  be  done  by  the  arbitrator  and  the  judge's  order 
should  have  preceded  any  enlargement  of  the  time ;  but 
Lord  ELLENBOROUGH  had  no  doubt  that  the  judge's  order 
was  early  enough,  and  that  it  was  by  no  means  necessary 
that  it  should  be  obtained  within  the  time  limited  to  the 
arbitrator  for  making  his  award.  His  Lordship  further 
said :  "  The  words  of  the  proviso  are  '  that  he  shall  make 
his  award  on  or  before  the  13th  of  September' ;  the  arbi- 
trator, therefore,  had  the  whole  of  the  13th  given  to  him 
for  that  purpose,  with  power  to  enlarge  the  time,  if  he  re- 
quired ;  but  if  any  part  of  that  day  is  to  be  subtracted  for 
applying  for  a  judge's  order  for  enlarging  the  time  for  ma- 
king his  award,  then  he  would  not  have  all  the  time  allow- 
ed him  for  that  purpose,  by  the  terms  of  the  reference. 
Perhaps,  then,  it  would  be  a  nice  question,  whether  the 
arbitrator  might  riot  have  enlarged  the  time  immediately 
after  the  expiration  of  the  original  period  allowed  him ; 
but  it  is  enough  that  he  might  have  done  so  at  the  very 
last  moment  of  that  period ;  and  it  follows  from  thence, 
that  the  judge's  order  may  be  subsequent  to  it ;  and  if 
once  the  precise  point,  of  time  may  be  passed,  then  it  be- 
comes a  question  for  the  judge's  discretion.  The  power 
of  enlarging  is  placed  in  the  arbitrator ;  but  that  power  is 
to  receive  a  subsequent  ratification  from  the  judge  to  give 
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it  effect,  which  has  been  done  in  this  case ;  and  the  judge, 
according  to  the  language  of  the  order,  has  thought  it  rea- 
sonable and  just  that  the  time  should  be  so  enlarged. 
This  seems  to  answer  the  intent  of  such  a  provision  which, 
it  does  not  occur  to  me,  had  any  other  material  purpose 
than  that  of  authenticating  the  act  of  enlargement  requi- 
red by  the  arbitrator." 

The  rest  of  the  Court  agreed  with  the  Chief  Justice, 
LE  BLANC  adding  that  "  this  term  ought  never  to  be  in- 
serted in  orders  of  reference,  but  that  it  should  be  left  to 
the  discretion  of  the  arbitrator  alone,  to  enlarge  the  time 
as  he  might  require."  (a) 

The  Court  have  lately  held  that,  where  an  arbitrator 
has  power  to  make  an  application  to  the  Court  for  enlarg- 
ing the  time,  he  may  make  several  applications,  and  is  not 
functus  officio  at  the  expiration  of  the  time  granted  by  the 
first  enlargement.  (b) 

In  a  very  recent  case,  where  it  was  expressly  provided 
by  the  rule  of  reference  that  the  death  of  either  party 
should  not  work  a  revocation  of  the  arbitrator's  authority, 
and  he,  after  the  death  of  one  party,  but  before  the  origin- 
al time  expired,  enlarged  the  time,  the  Court  held  that  he 
was  warranted  in  doing  so ;  and  they  refused  to  set  aside 
the  award,  (c  1) 

(a)  Reid  v.  Fryatt,  1  M.  &  S.  1.       (b)  Anon.  2  Chit.  Rep.  45. 
(c)  Tyler  v.  Jones,  3  B.  &  C.  144. 

(1)  When  a  cause  is  referred  to  two  arbitrators,  with  power  to  them 
to  appoint  a  third,  the  award  to  be  made  by  a  day  named  or  such  oth- 
er day  as  they  or  any  two  of  them  shall  appoint ;  the  two  first  named 
cannot  make  a  valid  enlargement  of  the  time,  until  the  third  is  appoint- 
ed, as  enlarging  the  time  is  an  act  of  judgment,  and  the  parties  have  a 
right  to  have  all  three  in  a  situation  to  exercise  a  judgment  on  the 
point.  Reade  v.  Button,  2  Meeson  &  Welsby,  69. 
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In  cases  where  the  arbitrator  has  no  original  power  to 
enlarge  the  time,  if  the  reference  were  by  rule  of  Court 
or  order  of  nisi  prius,  a  rule  may  be  obtained  by  con- 
sent, but  not  otherwise,  for  enlarging-  it;  or  where  the 
submission  is,  by  agreement,  without  suit,  the  time  may 
be  enlarged  by  consent  of  the  parties,  (a)  It  seems,  how- 
ever, that  such  consent  needs  not,  in  every  case,  be  ex- 
press, but  may  be  implied  from  the  conduct  of  the  par- 
ties. (6  1) 

The  rule  or  order  for  enlarging  the  time  is  drawn  up  by 
the  clerk  of  the  rules  in  the  King's  Bench,  or  secondaries 
in  the  Common  Pleas,  on  a  brief  or  motion-paper  signed 
by  the  counsel  on  both  sides,  and  a  copy  of  it  served,  with 
an  appointment  thereon ;  but,  before  this  rule  can  be  ob- 

(«)  Tidd.  Prac.  (8th  edit.)  881. 

(6)  See  R.  (in  aid  of  Mytton)  v.  Hill,  7  Price,  636. 

(1)  A  consent  of  parties  to  an  enlargement  of  the  time  by  a  judge's 
order,  after  the  expiration  of  the  time  originally  limited,  amounted  to 
a  fresh  agreement  of  reference,  and  is  binding.  Benwell  v.  Hixman, 
1  Crompton,  Meeson  &  Roscoe,  935. 

If  the  parties,  by  their  attorneys,  attend  before  the  arbitrator  after 
the  expiration  of  the  time  limited,  it  will  be  a  sufficient  acquiescence  in 
the  regularity  of  the  proceedings  to  sustain  the  award.  Hallett  v.  Hal- 
lett,  5  Meeson  &  Welsby,  25.  And  also  if  the  parties  require  the  ar- 
bitrator after  the  expiration  of  the  time  to  take  into  consideration  cer- 
tain matters  in  making  his  award.  Rix  v.  Hill,  7  Price,  636. 

But  a  party  by  attending  before  an  arbitrator,  after  an  insufficient 
enlargement,  does  not  thereby  confer  power  on  the  arbitrator  to  make 
new  enlargements.  Mason  v  Wallis,  10  Barnwall  &  Cresswell,  107. 

By  Stat.  3  &  4  Will.  4,  C.  42,  S.  39,  the  courts  of  record  in  Eng- 
land, or  any  judge  thereof,  are  authorized  to  make  an  order  to  enlarge 
the  time  for  making  the  award  in  all  cases  where  the  submission  is  or 
may  be  made  a  rule  of  court. 
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tained,  a  motion  must  be  made  for  making-  the  order  of 
nisi  prius  or  agreement  a  rule  of  court,  (a) 

Where  the  time  is  enlarged  "until"  a  particular  day, 
the  word  "  until"  is  inclusive,  and  the  award  may  be  made 
on  that  day.  (b) 

When  a  cause  is  referred  at  the  trial,  it 

is  very  usual  to  take  a  verdict  for  an  ex- 
trators  autkon-  .  . 

t  press  sum  (subject  to  the  award  of  the  ar- 

bitrator) for  security ;  particularly  when 
there  are  special  bail,  who  would  not  otherwise  be  liable 
for  the  sum  awarded,  (c) 

An  arbitrator  has  no  authority,  under  such  circumstan- 
ces, to  award  greater  damages  than  the  amount  of  the  ver- 
dict; the  only  power  given  to  him,  in  such  cases,  being  to 
reduce,  and  not  to  enhance  the  damages.  And,  in  one 
instance  (d),  where  the  arbitrator  had  awarded  a  sum  ex- 
ceeding the  amount  of  the  verdict,  the  Court  would  not 
allow  the  party  to  take  his  judgment,  even  for  the  sum 
given  by  the  jury ;  saying,  that  where  the  award  was  of 
an  entire  sum,  this  could  not  be  done ;  though  it  might, 
had  distinct  things  been  awarded,  some  of  which  were 
good,  and  others  not.  (1) 

(a)  Tidd.  Prac.  (8th  edit.)  881. 

(b)  Shobrook  v.  Thorn,  Sir  Peter  King's  Rep.  C.  B. 

(c)  Tidd.  Prac.  873.  (d)  Bonner  v.  Charlton,  5  E.  R.  139. 

(1)  A  verdict  for  the  plaintiff  was  taken  in  a  cause  for  the  sum  of 
500/.  subject  to  the  award  of  an  arbitrator  to  whom  the  cause  was  re- 
ferred. The  plaintiff  in  his  bill  of  particulars  claimed  only  42U  6s. 
The  arbitrator  awarded  that  the  verdict  should  stand  for  5001.  A 
motion  was  made  to  set  aside  the  award  on  the  ground  that  the  plain- 
tiff could  not  recover  beyond  the  amount  of  his  bill  of  particulars, 
and  that  therefore  the  arbitrator  was  limited  to  that  sum.  But  the 
court  held  the  award  to  be  good,  intimating,  however,  that  the  reasons 
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Lord  ELLENBOROUGH,  upon  this  occasion,  observed  that 
the  damages  found  by  the  jury  might  be  compared  to  the 
damages  laid  in  the  declaration.  They  operated  as  a  lim- 
it to  the  discretion  of  the  arbitrator,  in  like  manner  as  the 
jury  were  limited  to  those  laid  in  the  declaration.  And 
LE  BLANC,  J.  said  that  the  true  meaning  of  the  rule  of  re- 
ference was  that  the  parties  consented  that  the  arbitrator 
should  mould  the  verdict  which  had  been  taken,  and  that 
the  verdict  so  moulded  by  him  should  be  taken  to  be,  vir- 
tually, the  verdict  of  the  jury  ;  that,  for  this  purpose,  the 
verdict  was  always  taken  at  the  highest  sum  for  which  it 
was  supposed  that  the  damages  could,  in  any  event,  be 
awarded ;  generally,  however,  for  the  amount  of  the  da- 
mages laid  in  the  declaration;  but  that  it  never  was  un- 
derstood by  the  parties  to  such  consent-rule,  that  the  ar- 
bitrator was  at  liberty  to  award  damages  to  any  extent  he 
pleased;  that  the  law,  therefore,  would  not  raise  an  as- 
sumpsit  to  pay  any  larger  sum  than  what  the  arbitrator 
had  authority  to  award ;  and  he  having,  in  the  present 
case,  awarded  one  entire  sum  beyond  his  authority,  no  as- 
sumpsit  could  be  raised  to  pay  that  or  any  smaller  sum. 

In  a  subsequent  case  (a)  which  occurred  in  the  Common 
Pleas,  MANSFIELD,  C.  J.,  seemed  to  think  that  an  arbitra- 
tor might  direct  an  application  to  the  Court  for  the  purpose 
of  enlarging  the  verdict,  and  that  the  defendant  should 
consent :  at  least,  that  this  might  be  done  in  cases  where 

(a)  Prentice  v.  Heed,  1  Taunt.   151. 

urged  against  the  award,  though  insufficient  to  render  it  invalid,  might 
justify  the  court  in  reducing  the  verdict  to  the  amount  of  the  bill  of 
particulars,  upon  a  proper  motion  to  that  effect.  Kenrick  v.  Phillips, 
7  Meeson  &  Welsby,  415. 
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the  amount  of  the  nominal  damages  in  the  verdict,  on  an 
order  of  reference,  was  immaterial. 

On  this  occasion,  too,  the  principle  was  maintained  that 
an  arbitrator  cannot  award  a  sum  exceeding-  the  verdict  of 
the  jury ;  but  in  the  particular  instance,  the  arbitrator  hav- 
ing- given  a  larger  sum  than  the  jury  gave,  and  judgment 
having  been  entered  for  the  whole,  and  it  appearing  that 
part  of  the  sum  was  covered  by  a  counter-demand,  which 
never  was  a  subject  of  dispute,  so  that  only  a  balance  less 
than  the  amount  of  the  verdict  was  ultimately  to  be  paid 
over,  the  Court  suffered  the  judgment  to  be  reduced  to  the 
amount  of  the  verdict,  and  granted  execution  for  the  sum 
really  due.  (1) 

(1)  An  action  of  debt  on  a  bond  to  which  the  defendant  pleaded 
payment  by  a  co-obligor,  was  referred.  The  arbitrator  awarded  that  a 
verdict  should  be  entered  for  the  plaintiff,  but  did  not  specify  for  what 
amount.  The  award  was  objected  to  on  the  ground  that  the  arbitra- 
tor ought  to  have  found  for  what  amount  the  verdict  should  be  enter- 
ed. But  the  court  held  that  as  prima  facie  the  whole  penalty  of  the 
bond  was  due,  and  as  the  only  issue  made  by  the  defendant  was  pay- 
ment, that  was  the  only  question  before  the  arbitrator,  and  that  it  was 
decided  with  sufficient  certainty  by  directing  a  verdict  for  the  plain- 
tiff. Cayme  v.  Watts,  3  Cowling  &  Ryland,  224. 

An  action  of  debt  was  referred  to  an  arbitrator,  a  verdict  being  ta- 
ken for  the  plaintiff,  damages  51.  The  sum  claimed  in  the  declaration 
was  601.,  and  the  arbitrator  awarded  that  sum  to  be  paid  to  the  plain- 
tiff It  was  objected  that  the  arbitrator  was  restricted  to  the  51.  nam- 
ed in  the  verdict.  But  the  action  being  debt,  a  different  rule  was  ap- 
plied. Patteson  J.  in  delivering  the  opinion  of  the  court,  said,  "  The 
words  'verdict  for  plaintiff'  mean  a  verdict  for  the  debt  claimed  in  the 
declaration ;  as  the  jury  gave  damages,  they  must  have  presumed  a 
debt,  and  as  the  amount  was  not  mentioned,  they  must  have  meant  the 
amount  stated  in  the  declaration."  Annan  v.  Job,  10  Jurist,  1083. 

It  seems  that  when  a  cause  is  referred  to  arbitrators,  with  power  to 
direct  how  the  verdict  shall  be  entered,  they  have  no  power  to  arrest 
the  judgment,  or  to  order  judgment  iwn  obstante  veredicto. 
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More  recently  (a)  an  action  having  been  brought  on  a 
balance  of  accounts,  a  verdict  was  taken  for  the  plaintiff 
to  the  amount  of  the  damages  laid  in  the  declaration,  sub- 
ject to  a  reference  of  all  matters  in  dispute.  A  motion 
was  made  for  leave  to  increase  the  amount  of  the  verdict 
upon  an  affidavit  stating  that  a  much  larger  sum  would 
probably  be  proved  before  the  arbitrator ;  and  assigning 
as  a  reason  for  so  small  a  sum  being  originally  inserted  in 
the  declaration,  that  the  clerk  of  the  plaintiff,  who  made 
the  affidavit  of  debt,  not  having  the  vouchers  before  him, 
could  only  swear  to  that  sum ;  and  Lord  ELLENBOROUGH 
said,  that  the  Court  could  not  increase  the  sum  as  prayed ; 
that,  although  the  arbitrator  could  not  go  beyond  the  sum 
ascertained  by  the  verdict,  yet,  as  all  matters  in  difference 

(a)  Pearse  v.  Cameron,  1  M.  and  S.  675. 

A  cause  having  been  referred,  the  defendant  contended  that  one 
count  in  the  declaration  was  bad,  and  required  the  arbitrator,  in  case 
he  should  find  for  the  plaintiff  on  that  count,  to  direct  an  arrest  of 
judgment  thereon.  This  the  arbitrator  refused  to  do,  and  having 
awarded  in  favor  of  the  plaintiff,  the  defendant  moved  to  set  aside  the 
award  on  the  ground  of  this  refusal.  The  court  refused  to  grant  the 
motion.  Parke,  B.  saying,  "  The  arbitrator  could  not  order  judgment 
to  be  entered  for  the  plaintiff  or  the  defendant ;  so  neither  could  he 
under  this  submission  order  it  to  be  arrested.  He  is  put  in  the  situa- 
tion of  a  jury  and  no  more  ;  nothing  is  said  in  the  order  of  reference 
about  the  judgment ;  and  the  only  object  of  referring  the  cause  to  him, 
is,  that  he  may  direct  how  the  cause  shall  be  entered."  Angus  v.  Bed- 
ford, 1 1  Meeson  &  Welsby,  69. 

So  too  where  the  arbitrator  was  formally  called  upon  to  award  judg- 
ment for  the  plaintiff  non  obstante  veredicto,  in  the  issues  raised  on  two 
pleas  which  were  admitted  to  be  bad,  the  court  denied  the  arbitrator's 
power  to  do  so.  on  the  ground  that  the  question  thus  presented  was  not 
embraced  in  the  submission.  Toby  v.  Lovibond,  17  Law  J.  Rep.  (N. 
8.)  C.  P.  201 ;  S.  C.  12  Jurist,  436. 

19 
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were  referred  to  him,  he  might,  perhaps,  make  his  award  for 
a  larger  sum  as  to  the  additional  matters  referred  to  him,  for 
which,  though  the  party  would  not  have  a  remedy  under 
the  verdict,  he  might  have  a  remedy  under  the  award.  So 
far  as  respected  the  cause  the  smallness  of  the  sum  might 
have  been  an  inducement  to  the  opposite  party  to  submit 
to  a  reference.  (1) 

An  arbitrator,  upon  a  general  reference,  is  to  take  into 
his  consideration  all  demands,  legal  or  equitable,  of  which 
he  has  notice,  subsisting  between  the  parties,  (a  2) 

(a)  Delver  v.  Barnes,  1  Taunt.  48.  See  diet,  by  Bayley,  J.,  Doe  v. 
Thompson,  1  Chit.  Rep.  674.  N. 

(1)  A  verdict  was  taken  for  the  plaintiff  in  a  cause,  subject  to  the 
award  of  an  arbitrator,  to  whom  all  matters  in  difference  between  the 
parties  were  submitted,  and  who  was  to  direct  what  he  should  think  fit 
to  be  done  by  the  parties.     The  arbitrator  having  awarded  that  a  ver- 
dict should  be  entered  for  the  plaintiff,  and  that  the  defendant  should 
pay  the  plaintiff  a  certain  sum,  the  court  set  aside  the  award  because 
the  arbitrator  had  not  made   it  appear  whether  the  verdict  was  to  be 
reduced  to  the  sum  named,  or  whether  it  was  to  stand  for  the  full 
amount,  the  sum  mentioned  being  given  in  respect  of  the  matters  in 
difference  not  embraced  in  the  cause.     Mortin  v.  Burge,  4  Adolphus  & 
Ellis,  973. 

But  where  in  a  similar  case  the  arbitrator  awarded  that  a  verdict 
should  be  entered  for  the  plaintiff,  "  and  that  he  had  sustained  dama- 
ges by  reason  of  the  premises  in  the  pleadings  in  the  cause  mentioned, 
and  of  the  several  other  matters  in  difference  between  the  parties,  to 
the  amount  of  GOG7" ;  the  award  was  held  good.  Taylor  v.  Shuttle- 
worth,  6  Bingham  N.  C.  277. 

(2)  A  cause  was  referred  to  an  arbitrator,  and  by  consent  of  all  the 
parties  interested,  a  stranger  was  made  a  party  to  the  reference.     The 
arbitrator,  in  disposing  of  the  cause,  recited  that  the  said  stranger  had 
consented  to  become  a  party  (plaintiff)  to  the  cause,  and  thereupon  di- 
rected the  defendants  to  pay  the  said  plaintiffs  a  certain  sum.     It  was 
objected  that  the  arbitrator  ought  not  to  have  treated  the  stranger  as 
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Lord  TALBOT  is  reported  to  have  said  upon  one  occa- 
sion that  arbitrators  are  in  the  nature  of  judges,  and  have, 
in  some  respects,  a  greater  latitude,  not  being  confined 
within  the  rules  of  a  court  of  law  or  equity,  and,  therefore, 
may  make  such  allowances  as  cannot  be  admitted  in  the 
regular  courts,  (a)  Thus  they  may  relieve  against  a  right 
which  bears  hard  against  a  party,  but  which,  having  been 
legally  acquired,  could  not  be  resisted  in  a  court  of  jus- 
tice, (b) 

It  was  once  held  that  arbitrators  could  not  award  a  re- 
compense for  an  injury  where  no  damages  would  be  re- 
coverable in  a  court  of  law.  (1)  Thus,  an  award  that  the 
defendant  should  pay  the  costs  of  a  suit  instituted  against 
him  for  words  was  held  to  be  void,  if  the  words  were  not 
actionable,  (c)  But  this  doctrine  has  been  overruled,  and 
it  has  since  been  laid  down  that  the  plaintiff  is  not  bound 
to  shew  any  cause  of  action  subsisting,  for  that  this  is  left 
to  the  arbitrator's  determination,  who  has  power  to  award 
damages  where  they  would  not  have  been  recoverable  by 
a  suit,  since  the  parties  have  made  him  their  judge,  (d) 

(a)  South  Sea  Company  v.  Bumpstead,  2  Eq.  Ca.  Abr.  80, 

(b)  Knox  v.  Simmonds,  1  Ves.  jun.  369. 

(c)  Spigernall  v.  Jane,   1  Sid.  12. 

(d)  Hanson  v.  Liversedge,  2  Vent.  242.     See  Wohlenberg  v.  Lage- 
man,  6  Taunt.  251. 

a  party  to  the  suit,  but  should  have  awarded  separately  as  to  the  mat- 
ters in  which  he  was  interested.  But  the  court  held  the  award  good. 
Hawkins  v.  Cole,  15  Law  J.  Hep.  (N.  S.)  2.  B.  139. 

(1)  When  a  cause  is  referred  in  which  the  plaintiff's  claim,  only,  is 
involved  in  the  issue  between  the  parties,  the  arbitrator  has  no  autho- 
rity to  direct  the  plaintiff  to  pay  the  defendant  a  certain  sum.  Poy- 
ner  v.  Hatton,  7  Meeson  &  Welsby,  211. 
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The  rule  laid  down  by  the  courts  seems 
Mistake  in  law.  ,       ...  ,  ...  , 

to   be   that,   where   arbitrators,  knowing 

what  the  law  is,  or  laying1  it  entirely  out  of  their  consider- 
ation, make  what  they  conceive,  under  all  the  circumstan- 
ces, to  be  an  equitable  decision,  it  will  form  no  objection 
to  the  award  that,  as  to  some  particular  point,  it  is  mani- 
festly against  law;  but  that  where  arbitrators,  meaning  to 
follow  the  law  in  their  decision,  mistake  it,  this  is  a  good 
reason  for  setting  aside  the  award,  so  far  as  it  may  be  af- 
fected by  such  mistake.  (1) 

(1)  In  Fuller  v.  Fenwick,  3  Manning,  Granger  &  Scott,  705,  Wilde 
C.  J.  said  that  "  the  question  how  far  the  court  will  interfere  to  correct 
the  mistake  of  an  arbitrator  in  fact  or  in  law,  has  been  presented  in 
every  possible  shape."  In  that  case  a  motion  was  made  to  set  aside 
an  award  on  the  ground  of  an  alleged  "  perverse  mistake  of  law"  on  the 
part  of  the  arbitrator,  the  forfeiture  of  a  bond  as  a  penalty,  instead  of 
liquidated  damages.  The  court  overruled  the  motion,  laying  the  rule 
that  "  they  would  not  inquire  whether  the  conclusion  was  right  or  not, 
unless  they  could,  upon  the  face  of  the  award,  distinctly  see  that  the 
arbitrator,  professing  and  intending  to  decide  in  accordance  with  law, 
had  unintentionally  and  mistakingly  decided  contrary  to  law."  See 
also  Faviell  v.  The  Eastern  Counties  Railway  Co.,  17  Law.  J.  Rep. 
(N.  S.)  Exch.  223,  299,  where  the  principle  is  strongly  asserted. 

The  subject  has  been  frequently  discussed  in  the  American  courts, 
and  the  principles  upon  which  the  conclusiveness  of  awards  rests  have 
boon,  in  several  cases,  ably  and  clearly  elucidated.  The  effect  of  a  mis- 
take in  law  by  arbitrators  was  considered  in  Jones  v.  The  Boston  Mill 
Corporation,  6  Pickering,  148,  where  an  award  was  objected  to  on  the 
ground  that  the  arbitrators  had  mistaken  the  rights  of  one  of  the  par- 
ties under  a  colonial  ordinance.  The  court  said,  "  There  seems  to  be 
considerable  contrariety  of  opinion  in  courts  of  law  and  equity  upon 
this  subject,  and  it  is  not  easy  to  reconcile  the  opinions  and  reasonings 
of  different  judges  thereon. 

"  It  was  formerly  held,  that  awards  should  not  be  set  aside  on  account 
of  any  erroneous  opinion  in  matter  of  law,  unless  the  error  appeared 
on  the  face  of  the  award.  But  in  Kent  v.  Elstob,  3  East,  18,  there  is  a 
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Considerable  differences(a)  having  arisen  as  to  the  mode 
in  which  certain  personal  property  should  be  distributed, 

(a)  Ainslcy  v.  Goff,  Hil.  1799,  reported  in  Kyd  on  Awards,  351. 
But%see  Corueforth  v.  Geer,  2  Vern.  705. 

decision  which  greatly  relaxes  this  rule.  The  arbitrator  stated  his 
reasons,  and  delivered  them  on  a  separate  paper  to  the  parties.  It  was 
obvious  that  he  meant  to  decide  according  to  law,  and  was  mistaken. 
The  award  was  set  aside  on  a  rule,  because  the  law  was  mistaken. 
Lawrence  J.  says  it  is  not  necessary  that  the  arbitrator's  reasons  should 
appear  on  the  face  of  the  award,  in  order  to  enable  the  court  to  exam- 
ine them.  The  reasons  appearing  on  a  separate  paper  were  considered 
to  be  before  the  court,  as  much  as  if  they  had  appeared  on  the  award 
itself. 

"  But  in  the  case  of  Chase  v.  Westmore,  13  East,  351,  very  different 
ground  is  taken  by  Lord  Ellenbarough.  The  case,  involving  a  ques- 
tion of  law,  was  referred  to  a  gentleman  of  the  bar.  There  was  a  mo- 
tion to  set  aside  the  award  because  he  mistook  the  law.  The  question 
of  law  was  raised  in  the  pleadings,  but  did  not  appear  on  the  face  of 
the  award,  though  it  was  brought  before  the  court  by  affidavit.  The 
chief  justice  said  he  "feared  it  was  impossible  to  lay  down  any  general 
and  certain  rule.  It  is  enough  to  say,  that  in  the  present  case,  where 
the  merits  in  law  and  in  fact  were  referred  to  a  person  competent  to 
decide  upon  both,  we  will  not  open  the  award,  unless  it  could  be  shown 
to  be  so  notoriously  against  justice  and  his  duty  as  an  arbitrator,  that 
we  could  infer  misconduct  on  his  part."  The  other  justices  agreed,  and 
Lc  Blanc  J.  said,  when  the  question  of  law  necessarily  arises  on  the 
face  of  the  award,  then  the  court  must  take  notice  of  it. 

"  Now  these  two  cases  in  the  same  court  are  quite  contradictory,  so 
that  it  will  not  be  safe  to  take  either  of  them  for  a  guide. 

"  By  the  decisions  in  chancery,  it  would  seem  to  be  considered  as  dis- 
cretionary to  set  aside  an  award  or  not,  on  matter  of  law,  according  to 
what  shall  be  deemed  to  be  on  the  whole  the  justice  of  the  case.  Thus, 
if  the  arbitrators  appear  to  be  mistaken  in  a  doubtful  matter  of  law,  the 
award  may  be  permitted  to  stand,  though  the  court  after  great  deliber- 
ation should  be  of  a  different  opinion  from  the  arbitrator.  Kyd  on 
Awards,  351. 

"  But  the  general  rule  in  chancery  seems  to  be,  that  awards  may  be 
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and  an  award  was  made  in  consequence.  To  this  award 
it  was  objected,  that  the  arbitrator,  in  allotting  the  pro- 
award  ought  to  stand,  according  to  the  doctrine  cited  from  Kyd  ;  and 
their  opinion  is  so  far  from  being  notoriously  wrong,  that  it  is  highly 
probable  one  half  of  the  profession  would  have  given  the  same  opinion, 
and  so,  according  to  Lord  Ellenborouglt,  in  the  case  in  13  East,  this 
forms  no  ground  for  setting  aside  the  award." 

In  the  case  of  the  Boston  Water  Power  Company  v.  Gray,  6  Mot- 
calf,  131,  the  analogy  of  an  award  to  the  final  judgment  of  an  estab- 
lished judicial  tribunal  is  clearly  pointed  out,  and  the  grounds  and  lim- 
its of  an  arbitrator's  jurisdiction  in  matters  of  law  as  well  as  of  fact. 
The  grounds  for  interfering  with  awards,  in  cases  where  it  is  allowed, 
are  also  distinctly  set  forth.  The  court  said,  "  It  is  clearly  settled, 
that  an  award  \sprimafade  binding  on  the  parties,  and  the  burden  of 
proof  is  upon  the  party  who  would  avoid  it.  In  general,  arbitrators 
hnve  full  power  to  decide  upon  questions  of  law  and  fact,  which  direct- 
ly or  incidentally  arise  in  considering  and  deciding  the  questions  em- 
braced in  the  submission.  As  incident  to  the  decision  of  the  questions 
of  fact,  they  have  power  to  decide  all  questions  as  to  the  admission  and 
rejection  of  evidence,  as  well  as  the  credit  due  to  evidence,  and  the  in- 
ferences of  fact  to  be  drawn  from  it.  So,  when  not  limited  by  the  terms 
of  the  submission,  they  have  authority  to  decide  questions  of  law,  ne- 
cessary to  the  decision  of  the  matters  submitted;  because  they  are  judg- 
es, of  the  parties'  own  choosing.  Their  decision  upon  matters  of  fact 
and  law,  thus  acting  within  the  scope  of  their  authority,  is  conclusive, 
upon  the  same  principle  that  a  final  judgment  of  a  court  of  last  resort 
is  conclusive ;  which  is,  that  the  party  against  whom  it  is  rendered  can 
no  longer  be  heard  to  question  it.  It  is  within  the  principle  of  resju- 
dirata  ;  it  is  the  final  judgment  for  that  case,  and  between  those  par- 
ties. It  is  amongst  the  rudiments  of  the  law,  that  a  party  cannot,  when 
a  judgment  is  relied  on  to  support  or  to  bar  an  action,  avoid  the  effect 
of  it  by  proving,  even  if  ho  could  prove  to  perfect  demonstration,  that 
there  was  a  mistake  of  the  facts  or  of  the  law.  But  this  general  rule 
is  to  be  taken  with  some  exceptions  and  limitations,  arising  either  from 
the  submission,  or  from  the  award  itself,  or  from  matter  distinct  from 
either. 

"  If  the  submission  be  of  a  certain  controversy,  expressing  that  it  is 
to  be  decided  conformably  to  the  principles  of  law,  then  both  parties 
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perty  to  the  respective  claimants,  had  totally  altered  what 
ought  to  have  been  its  course  according  to  the  statute  of 

proceed  upon  the  assumption  that  their  case  is  to  be  decided  by  the 
true  rules  of  law,  which  are  presumed  to  be  known  to  the  arbitrators, 
who  are  then  only  to  inquire  into  the  facts,  and  apply  the  rules  of  law 
to  them,  and  decide  accordingly.  Then  if  it  appears  by  the  award,  to 
a  court  of  competent  jurisdiction,  that  the  arbitrators  have  decided 
contrary  to  law — of  which  the  judgment  of  such  a  court,  when  the  par- 
ties have  not  submitted  to  another  tribunal,  is  the  standard — the  ne- 
cessary conclusion  is,  that  the  arbitrators  have  mistaken  the  law, 
which  they  were  presumed  to  understand ;  the  decision  is  not  within 
the  scope  of  their  authority,  as  determined  by  the  submission,  and  is 
for  that  reason  void.  But  when  the  parties  have,  expressly  or  by  rea- 
sonable implication,  submitted  the  questions  of  law,  as  well  as  the  ques- 
tions of  fact,  arising  out  of  the  matter  of  controversy,  the  decision  of 
the  arbitrators  on  both  subjects  is  final.  It  is  upon  the  principle  of 
res  judicata,  on  the  ground  that  the  matter  has  been  adjudged  by  a 
tribunal  which  the  parties  have  agreed  to  make  final,  and  a  tribunal  of 
last  resort  for  that  controversy;  and  therefore  it  would  bo  as  contrary 
to  principle,  for  a  court  of  law  or  equity  to  rejudge  the  same  question, 
as  for  an  inferior  court  to  rejudge  the  decision  of  a  superior,  or  for  one 
court  to  overrule  the  judgment  of  another,  where  the  law  has  not  giv- 
en an  appellate  jurisdiction,  or  a  revising  power  acting  directly  upon 
the  judgment  alleged  to  be  erroneous. 

"  It  has  sometimes  been  made  a  question  whether  the  court  will  not 
set  aside  an  award,  on  the  ground  of  mistake  of  the  law,  when  the  arbi- 
trator is  not  a  professional  man,  and  decline  inquiry  into  such  mistake, 
when  he  was  understood,  from  his  profession,  to  be  well  acquainted  with 
the  law.  Some  of  the  earlier  cases  may  have  countenanced  this  dis- 
tinction. But  the  probability  is,  that  this  distinction  was  taken  rath- 
er by  way  of  instance  to  illustrate  the  position,  that  when  the  parties 
intended  to  submit  the  questions  of  law  as  well  as  of  fact,  the  award 
should  be  final,  but  otherwise  not ;  which  we  take  to  be  the  true  prin- 
ciple. But  we  think  the  more  modern  cases  adopt  the  principle,  that 
inasmuch  as  a  judicial  decision  upon  a  question  of  right,  by  whatever 
forum  it  is  made,  must  almost  necessarily  involve  an  application  of  cer- 
tain rules  of  law  to  a  particular  statement  of  facts,  and  as  the  great 
purpose  of  a  submission  to  arbitration  usually  is,  to  obtain  a  speedy 
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distributions.  Upon  this,  the  Court  directed  that  the  ar- 
bitrators should  make  affidavit,  whether  they  had  intended 

determination  of  the  controversy,  a  submission  to  arbitration  embraces 
the  power  to  decide  questions  of  law,  unless  that  presumption  is  rebut- 
ted by  some  exception  or  limitation  in  the  submission. 

We  are  not  aware  that  there  is  any  thing  contrary  to  the  policy  of 
the  law,  in  permitting  parties  thus  to  substitute  a  domestic  forum  for 
the  courts  of  law,  for  any  good  reason  satisfactory  to  themselves  ;  and 
having  done  so,  there  is  no  hardship  in  holding  them  bound  by  the  re- 
sult. Volenti  nonfit  injuria.  On  the  contrary,  there  are  obvious  ca- 
ses, in  which  it  is  highly  beneficial.  There  arc  many  cases,  where  the 
parties  have  an  election  of  forum  ;  sometimes  it  is  allowed  to  the  plain- 
tiff, and  sometimes  to  the  defendant.  It  may  depend  upon  the  amount, 
or  the  nature  of  the  controversy,  or  the  personal  relations  of  one  or 
other  of  the  parties.  As  familiar  instances  in  our  own  practice,  one 
may  elect  to  proceed  in  the  courts  of  the  United  States,  or  in  a  state 
court ;  at  law  or  in  equity ;  in  a  higher  or  lower  court.  In  either 
case,  a  judgment  in  one  is,  in  general,  conclusive  against  proceeding  in 
another.  A  very  common  instance  of  making  a  judgment  conclusive 
by  consent,  is  where  a  party  agrees,  in  consideration  of  delay,  or  some 
advantage  to  himself,  to  make  the  judgment  of  the  court  of  common 
pleas  conclusive,  where,  but  for  such  consent,  he  would  have  a  right  to 
the  judgment  of  the  higher  court. 

But  where  the  whole  matter  of  law  and  fact  is  submitted,  it  may  be 
open  for  the  court  to  inquire  into  a  mistake  of  law,  arising  from  matter 
apparent  on  the  award  itself;  as  where  the  arbitrator  has,  in  his  award, 
raised  the  question  of  law,  and  made  his  award  in  the  alternative,  with- 
out expressing  his  own  opinion  ;  or,  what  is  perhaps  more  common, 
where  the  arbitrator  expresses  his  opinion,  and,  conformably  to  that 
opinion,  finds  in  favor  of  one  of  the  parties ;  but  if  the  law  is  other- 
wise, in  the  case  stated,  then  his  award  is  to  be  for  the  other  party.  In 
such  case,  there  is  no  doubt,  the  court  will  consider  the  award  conclu- 
sive as  to  the  fact,  and  decide  the  question  of  law  thus  presented. 

Another  case,  somewhat  analogous,  is  where  it  is  manifest,  upon  the 
award  itself,  that  the  arbitrator  intended  to  decide  according  to  law, 
but  has  mistaken  the  law.  Then  it  is  set  aside,  because  it  is  manifest 
that  the  result  does  not  conform  to  the  real  judgment  of  the  arbitrator. 

20 
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to  follow  that  statute,  or  had  laid  it  entirely  out  of  their 
consideration,  and  decided  upon  equitable  circumstances. 
The  arbitrators  accordingly  made  an  affidavit,  in  which 
they  stated  that,  in  disposing-  of  the  property,  they  did  not 
conceive  themselves  to  be  making1  a  distribution  of  it  ac- 
cording to  any  fixed  rules  of  law  upon  the  subject,  but  to 
be  dealing  out  to  the  several  parties  interested  what  ap- 
peared to  them  to  be,  according  to  the  best  of  their  judg- 
ment, under  all  the  circumstances  of  the  case,  strict  and 
impartial  justice,  agreeably  to  what  they  believed  to  have 
been  the  intention  of  the  testator.  The  Court  thought  this 
a  sufficient  answer  to  the  objection,  and  discharged  the 
rule  nisi  for  setting  aside  the  award. 

In  the  case  of  Kent  v.  Elstob  and  others,(a  1)  where 
the  arbitrator  professed  to  decide  upon  the  law,  and  de- 
livered in,  together  with  the  award,  a  paper  containing  ob- 
servations upon  the  evidence  before  him,  together  with  his 
reasons  for  deciding  as  he  had  done,  the  Court  set  aside 
the  award  for  a  mistake  in  point  of  law  ;  observing,  that 
the  paper  having  been  delivered  under  such  circumstances, 
the  statement  of  the  arbitrator's  reasons  contained  in  it, 
was  to  be  considered  in  the  same  light  as  if  it  had  appear- 
ed upon  the  .face  of  the  award  itself;  and  as  it  was  evi- 

(d)  3  E.  R.  18. 

For  then,  whatever  his  authority  was  to  decide  the  questions  of  law,  if 
controverted,  according  to  his  own  judgment,  the  case  supposes  that  he 
intended  to  decide  as  a  court  of  law  would  decide ;  and  therefore,  if 
such  decision  would  be  otherwise,  it  follows  that  he  intended  to  decide 
the  other  way. 

(1)  Confirmed  in  Kleine  v.  Catara,  2  Gallison  61  ;  Greenough  v. 
Rolfe,  4  New  Hampshire  357  ;  Johns  v.  Stevens,  3  Vermont  308  ;  Bliss 
T.  Rollins,  6  Vermont  529  ;  Puller  v.  Fenwick.  2  Common  Bench 
Rep.  705. 
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dent  from  thence  that  the  arbitrator  had  proceeded  upon  a 
ground  unsupported  by  law,  whereas  he  plainly  intended 
to  decide  according  to  law,  the  award  was  not  such  as  he 
intended  it  to  be. 

A  case  had  previously  occurred  in  the  Common  Pleas,(a) 
where  an  arbitrator  awarded  a  sum  of  money  to  one  par- 
ty, and,  having  stated,  in  his  award,  the  grounds  upon 
which  he  conceived  it  to  be  due,  it  appeared  that  part 
arose  out  of  a  transaction  which,  though  the  arbitrators  did 
not  seem  to  be  aware  was  illegal,  the  Court  determined  to 
be  so,  and  they  set  aside  the  award  pro  tanto.  And  it  is 
said  that,  if  a  mistake  in  point  of  law  be  made  out  by  clear 
evidence  on  one  side,  which  is  not  denied  by  the  other,  the 
Court  will  set  aside  the  award,  and  that  a  mistake  in  the 
judgment  of  the  arbitrator  is  considered  as  a  mistake  in 
point  of  law.(/>) 

But,  unless  the  illegality  of  the  decision  appear  upon  the 
face  of  the  award,  the  Court,  it  seems,  will  not  interfere  on 
the  ground  merely  that  the  arbitrator  has  mistaken  the  law 
or  advisedly  decided  contrary  to  the  rules  of  established 
practice  observed  by  the  courts  of  law  and  equity,  (c  1) 

Thus,  where  an  arbitrator,  on  a  mixed  question  of  law 
and  fact,  had  allowed  matters  apparently  illegal,  as  pre- 

(a)  Aubert  v.  Maze,  2  B.  and  P.  371. 

(4)  Tidd.  (Ed.  8.)  894,  cites  Wade  v.  Huntley,  T.  28.  Geo.  3.  K.  B. 
(c)  See  Anon.   1   Chit.   Rep.   674.  post.     Steff  v.  Andrews,  2  Mad- 
dock's  Rep.  6.     Bouttelier  v.  Thick,  1  Dow.  &  Ryl.  366. 

(1)  In  a  case  where  it  appeared  that  the  referees  had  hastily  adopted 
a  principle  not  warranted  by  law,  which  if  sanctioned  by  the  court, 
would  be  productive  of  manifest  injustice,  their  report  was  set  aside. 
Pringle  v.  M'Clenachan,  1  Dallas  487. 
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miums  of  insurance  to  an  hostile  port,  the  award  was  not, 
on  that  account,  considered  invalid.(a) 

Again,  where  a  suit  in  Chancery  and  all  other  matters 
in  difference  were  referred,  and  the  arbitrators,  in  taking 
the  account,  had  allowed  interest  where  it  was  admitted 
that,  by  the  practice  of  the  courts  of  law  and  equity,  it 
would  not  be  allowed,  the  Court  refused  to  set  aside  the 
award,  ABBOTT,  Ch.  J.  observing  that  there  was  a  great 
distinction  between  those  rules  of  law  which  are  founded 
on  the  immutable  principles  of  justice,  from  which  neither 
the  Court  nor  an  arbitrator  can  be  permitted  to  depart,  and 
those  which  depend  on  the  practice  of  the  Court,  by  the 
latter  of  which  an  arbitrator  is  not  bound.  BAYLEY  and 
HOLROYD,  Js.  concurred,  and  BEST,  J.  said,  "  the  same  prin- 
ciple which  governs  our  present  decision,  will  be  found  in 
the  case  of  Prentice  v.  Keed.(6)  It  does  not  appear  that 
the  arbitrators  here  have  violated  any  general  rule  of  law, 
but  they  have  only  not  complied  with  the  practice  of  the 
Court.  It  is  this  very  circumstance  which,  in  many  cases, 
makes  a  decision  by  an  arbitrator  preferable  to  that  of  the 
Court ;  viz.  that  the  former  is  not  bound  by  the  strict  rules 
of  practice,  but  may  do  full  justice  according  to  the  partic- 
ular circumstances  of  the  individual  case."(c) 

The  captain  of  a  ship,  at  an  intermediate  port,  in  order 
to  pay  for  repairs,  had  necessarily  sold  part  of  the  cargo  at 
a  price  higher  than  it  would  have  fetched  at  the  port  of 
destination.  Upon  a  reference  to  settle  the  average  loss 
between  the  ship-owners  and  charterers,  the  arbitrators 
(who  were  mercantile  men)  allowed  for  the  actual  value 
of  the  goods  when  sold,  and  not  for  the  price  they  would 

(a)  "Wohlenberg  v.  Lageman,  6  Taunt.  254.  (b)  1  Taunt.  151. 

(c)  In  re  Badger,  2  B.  and  A.  691. 


65  ARBITRATORS    AND    UMPIRE.  149 

have  fetched  at  the  port  of  destination,  which,  it  was  con- 
tended, according  to  the  established  rule  of  law,  they  ought 
to  have  done.  The  Court,  allowing  this  to  be  the  general 
rule  in  cases  of  average,  yet  could  not  say  that  this  decis- 
ion was  contrary  to  any  clear  principle  of  law  :  the  arbi- 
trators were  mercantile  men,  and  might  have  decided  the 
question  upon  mercantile  usage,  and  HOLROYD,  J.  observed 
that  the  Court  will  not  set  aside  an  award  on  the  ground 
merely  that  an  arbitrator  is  mistaken  in  a  point  of  law, 
but  it  must  be  clearly  shown  that  he  would  not  have  made 
such  an  award  with  a  full  knowledge  of  what  the  law 
was,  which  in  this  case  was  by  no  means  clear.(a) 

The  Court  of  Common  Pleas  have  ruled  that  it  is  not 
sufficient  ground  for  an  application  to  set  aside  an  award, 
upon  the  face  of  which  no  objection  appears,  to  state  facts 
from  which  it  may  be  inferred  that  an  incorrect  notion  of 
the  law  of  the  case  subsisted  in  the  mind  of  the  arbitra- 
tor.^) 

And  the  Court  of  King's  Bench  have,  after  much  delib- 
eration, laid  it  down  as  a  general  rule  that  they  will  not 
suffer  the  legal  principles,  upon  which  an  arbitrator  has 
decided,  to  be  discussed,  unless  those  principles  appear  dis- 
tinctly on  the  face  of  the  award ;  and  they  have  said 
further  that,  if  it  be  expected  that  an  award  will  be  found- 
ed on  a  questionable  principle  of  law,  the  parties  ought  to 
apprise  themselves  beforehand  of  the  principle,  and  request 
the  arbitrator  to  state  it  on  the  face  of  the  award,  in  order 
that  thereafter  they  may  have  the  question  discussed.(c) 

(a)  Richardson  and  others  v.  Nourse  and  another,  3.  B.  &  A.  237. 

(b)  Delver  v.  Barnes,  1  Taunt.  48,  and  see  diet,  by  Bayley  J.  in  a 
note  to  the  next  case. 

(c)  Anon.  1  Chit.  R.  674.  ace.  Cramp  v.  Symons,  1  Brod.  &  Bing.  184. 
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But  in  a  case  where  arbitrators  declined  proceeding,  in 
order  to  afford  an  opportunity  for  taking1  the  opinion  of  the 
Court  upon  an  incidental  point  of  law,  the  Court  said  such 
a  practice  would  be  attended  with  manifest  inconvenience, 
and  refused  to  sanction  it.(a) 

Parties  may  refer  a  mere  question  of  law  to  an  arbitra- 
tor, and  will  be  bound  by  his  decision. 

In  one  case,  before  the  Court  of  Chancery,  of  a  general 
reference  of  all  matters  in  dispute,  the  arbitrator,  a  clergy- 
man, made  an  award  deciding  all  the  questions  submitted 
to  him.  A  motion  having  been  made  to  rectify  an  error  in 
law,  the  LORD  CHANCELLOR  said, — "  If  a  question  of  law 
be  referred  to  an  arbitrator,  he  must  decide  it ;  and,  though 
he  decide  wrong,  you  cannot  help  it.  In  a  case  before 
Lord  Rosslyn,  Mr.  Mansfield  and  I  endeavoured  to  open 
an  award  on  the  ground  of  mistake  of  the  arbitrator,  the 
question  referred  being  as  to  the  vesting  of  a  legacy ;  but 
it  was  held  that  it  would  not  do."(b) 

Subsequently  to  the  case  of  Kent  v.  Elstob  and  others, 
the  Court  of  Chancery  was  moved  for  an  injunction  to  "  pre- 
vent the  execution"  of  an  award,  on  the  ground  of  a  mis- 
take committed  by  the  arbitrator,  (c)  The  LORD  CHAN- 
CELLOR expressed  himself  against  the  motion,  saying, — 
"  The  Court  of  King's  Bench  have  lately(rf)  quarrelled  with- 
a  decision  of  Lord  Rosslyn,  followed  by  me  upon  this  point. 
I  confess  I  think  those  decisions  right.  If  there  be  a  ques- 
tion of  law,  and  the  parties  choose  to  refer  that  to  the  de- 
cision of  an  arbitrator,  instead  of  the  Court,  why  may  not 
he  take  all  moral  considerations  into  his  judgment?  If 

(a)  Crawshay  v.  Collins,  3  Swanston  Rep.  40. 

(6)  Ching  v.  Ching,  6  Ves.  282. 

(c)  Young  v.  Walter,  9  Ves.  364.  (d)  Kent  v.  Elstop,  ante. 
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they  refer  to  a  person  to  decide  all  matters  in  difference 
according1  to  law,  and  he  mean  to  decide  according  to  law, 
the  Court  will  set  that  right.  But,  if  a  distinct  question  of 
law,  and  nothing  else,  be  referred,  as  there  was  in  the  case 
before  Lord  Rosslyn,  and  the  parties  choose  to  say  they 
will  not  take  the  decision  of  the  Court,  but  will  take  what- 
ever an  arbitrator  shall  say  is  the  law  between  them,  why 
may  not  they  so  agree? — Lord  Rosslyn  thought,  and  very 
rightly  in  my  opinion,  that  if  the  parties  mean  by  the  re- 
ference to  say  that  A's  law  shall  be  the  law  between  them, 
they  are  competent  so  to  agree.  In  the  present  case,  almost 
every  thing  that  could  be  referred  was  matter  of  law.  If, 
upon  such  a  reference,  the  arbitrator  chosen  as  being  sup- 
posed abundantly  competent  to  decide  in  matter  of  law, 
the  award  is  to  be  questioned  in  this  way,  the  decision 
amounts  to  nothing,  and  very  little  progress  would  be  made 
towards  the  end  of  suits.  The  question  is,  whether,  by  the 
reference  to  arbitration,  the  parties  mean  to  make  the  ar- 
bitrator, pro  hac  vice,  the  lawgiver  between  them." 

On  a  subsequent  occasion,  Lord  ELDON  declared,  that 
the  case  determined  by  the  Court  of  King's  Bench  did  not 
clash  with  what  he  had  held  on  the  preceding  day,  say- 
ing ; — "  Mr.  Justice  Grose  puts  it  upon  a  principle  which 
I  think  clearly  right :  that  the  arbitrator  meant  to  decide 
according  to  law,  and  was  mistaken.  Mr.  Justice  Law- 
rence, also,  says  that,  from  his  reasons,  it  clearly  appears 
he  has  mistaken  the  law  upon  which  he  meant  to  proceed. 
They  understood  the  arbitrator  as  stating  upon  the  face  of 
the  award  that,  if  his  award  were  not  according  to  law, 
he  did  not  mean  it  should  be  his  award." 

The  LORD  CHANCELLOR  afterwards  took  an  opportunity 
of  saying,  that  the  decision  of  the  Court  of  Chancery  did 
not  seem  to  be  understood  by  those  who  cited  it.  His 
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Lordship  further  declared  it  to  be  his  opinion  that,  if  ques- 
tions of  right  and  fact  be  referred  to  arbitration,  the  arbi- 
trator is  bound  to  decide  according-  to  lav/;  but  that,  if 
parties  choose  to  refer  a  dry,  naked  question  of  law  to  a 
man  as  their  mutual  friend,  to  decide  that  question  between 
them,  they  are  at  liberty  to  do  so,  and  that  the  Court  of 
Chancery  will  not  interfere,  (a  1) 

(a)  And  see  diet,  by  the  Vice  Chancellor,  Steff  v.  Andrews,  2  Mad- 
dock  Hep.  G. 

(1)  This  position  of  the  LORD  CHANCELLOR  is  controverted  by  Jus- 
tice Story  in  Kleine  v.  Catara,  2  Gallison,  61,  where  the  principle  is 
laid  down,  that,  upon  a  general  reference,  not  only  are  all  questions  of 
law  and  fact  submitted,  but  that  the  arbitrators  are  not  bound  by  the 
strict  principles  of  law,  but  are  at  liberty  to  disregard  them  and  decide 
upon  principles  of  equity  and  good  conscience. 

"  In  this  case,  a  submission  having  been  made  'of  this  action  and  all 
demands,  which  the  defendant  has  against  the  plaintiff,'  the  referees 
have  made  a  special  award,  stating  the  grounds  and  principles  of  their 
award.  A  motion  has  been  made  to  set  aside  this  award  on  the  ground, 
that  the  referees  have  committed  mistakes  in  point  of  law,  and  have 
not  awarded  upon  all  the  matters  submitted  to  them.  In  support  of 
these  objections,  it  has  been  argued,  that  if  the  referees-  mistake  in  a 
plain  point  of  law  or  fact,  either  apparent  upon  the  award  itself,  or 
made  out  in  proof,  the  court  ought  to  set  aside  the  award. 

"  To  the  generality  of  this  position  we  by  no  means  accede.  The 
clear  result  of  the  authorities  is  that  the  judgment  of  the  referees  is 
conclusive  upon  all  matters  of  fact ;  and  upon  principle,  it  seems  diffi- 
cult to  hold  another  doctrine,  without  destroying  the  whole  object,, as 
well  as  the  authority,  of  the  arbitration.  If,  however,  there  be  an  er- 
ror of  fact,  as  a  mistake  in  calculation,  apparent  upon  the  face  of  an 
award,  or  if  referees  are  satisfied,  that  such  a  mistake  has  intervened, 
and  wish  to  correct  the  error,  although  the  court  will  not  set  aside  the 
award,  yet  it  will  recommit  it,  to  rectify  the  mistake.  As  little  do 
we  incline  to  accede  to  the  generality  of  the  doctrine,  as  to  mistakes  in 
matters  of  law.  It  is  certainly  competent  for  the  parties  to  submit  the 
law,  as  well  as  the  facts,  to  the  judgment  of  referees,  and  to  agree  to 
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In  a  still  more  recent  case,(a)    which  occurred  in  the 
Court  of  King's  Bench,  a  cause,  involving1  a  question  of 

(a)  Chaee  and  others  v.  Westmore,  13  E.  R.  357.  See  Price  v.  Hol- 

lis,  1  M.  &  S.  105. 

abide  by  their  judgment.  There  is  neither  inconvenience  nor  impolicy 
in  supporting  such  an  agreement.  It  is  only  substituting  judges  of  the 
parties'  own  choosing,  for  those  who  regularly  administer  the  law  of 
the  land.  If  the  parties  wish  to  reserve  the  law  for  the  decision  of  the 
court,  they  may  stipulate  to  that  effect  in  the  submission;  they  may 
restrain  or  enlarge  its  operation,  as  they  please.  If  no  such  reserva- 
tion is  made  in  the  submission,  the  parties  are  presumed  to  agree,  that 
every  thing,  both  as  to  law  and  fact,  which  is  necessary  to  the  ultimate 
decision,  is  included  in  the  authority  of  the  referees. 

"Under  a  general  submission,  therefore,  the  arbitrators  have  right- 
fully a  power  to  decide  on  the  law  and  the  fact ;  and  an  error  in  either 
respect  ought  not  to  be  the  subject  of  complaint  by  either  party,  for  it 
is  their  own  choice  to  be  concluded  by  the  judgment  of  the  arbitra- 
tors. Besides,  under  such  a  general  submission,  the  reasonable  rule 
seems  to  be,  that  the  referees  are  not  bound  to  award  upon  the  mere 
dry  principles  of  law  applicable  to  the  case  before  them.  They  may 
decide  upon  principles  of  equity  and  good  conscience,  and  may  make 
their  award  ex  aequo  et  bono.  We  hold,  in  this  respect,  the  doctrine  of 
Lord  Talbot  in  the  South  Sea  Company  v.  Bumbstead,  of  Lord  Thur- 
low  in  Knox  v.  Simonds,  of  the  King's  Bench  in  Ainslie  v.  Goff ;  and 
of  the  Common  Pleas  in  Dclver  v.  Barnes.  If,  therefore,  under  an  un- 
qualified submission,  the  referees  mean  to  take  upon  themselves  the 
whole  responsibility,  and  not  to  refer  it  to  the  court,  to  decide  differ- 
ently from  what  the  court  would  on  a  point  of  law,  the  award  ought 
not  to  be  set  aside.  If,  however,  the  referees  mean  to  decide  accord- 
ing to  law,  and  mistake,  and  refer  it  to  the  court  to  review  their  de- 
cision, (as  in  all  cases,  where  they  specially  state  the  principles  on 
which  they  have  acted,  they  are  presumed  to  do,)  in  such  cases,  the 
court  will  set  aside  the  award,  for  it  is  not  the  award  which  the  refer- 
ees meant  to  make,  and  they  acted  under  a  mistake.  On  the  other 
hand,  if,  knowing  what  the  law  is,  they  mean  not  to  be  bound  by  it,  but 
to  decide,  what  in  equity  and  good  conscience  ought  to  be  done  be- 

21 
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law,  was  referred  to  a  barrister,  under  a  rule  of  court  to 
settle  all  matters  in  difference  between  the  parties,  and  he 
made  his  award  thereupon,  but  the  decision  of  the  point  of 
law  did  not  appear  upon  the  face  of  it.  A  motion  having 
been  made  to  set  aside  the  award  on  the  ground  of  the 
arbitrator  having  mistaken  the  law,  Lord  ELLENBORODGH 
said,  "  that  there  was  a  great  difference  in  these  cases,  in 
considering  the  object  of  the  reference,  and  the  descrip- 
tion of  the  person  to  whom  the  decision  is  confided  by  the 

tweon  the  parties,  their  award  ought  to  be  supported,  although  the 
whole  proceedings  should  be  apparent  on  the  face  of  the  award.  And 
this,  in  our  opinion,  notwithstanding  some  contrariety,  is  the  good 
sense  to  be  extracted  from  the  authorities.  In  Morgan  v.  Mather, 
Lord  Loughborough  lays  it  down  as  clear,  that  corruption,  misbehav- 
ior, or  excess  of  power,  are  the  only  grounds  for  setting  aside  awards  ; 
and  although  in  the  same  case  Mr.  Commissioner  Wilson  says,  that  ar- 
bitrators cannot  award  contrary  to  law,  because  that  is  beyond  their 
power,  for  the  parties  intend  to  submit  to  them  only  the  legal  conse- 
quences of  their  transactions  and  agreements ;  yet  this  reasoning  is 
wholly  unsatisfactory,  not  only  from  its  begging  the  question,  but  from 
its  being  in  direct  opposition  to  very  high  authority. 

"  If,  in  the  case  before  the  Court,  the  referees  had  made  a  general 
award,  without  any  specification  of  the  reasons  of  their  decision,  it 
would  have  deserved  very  grave  consideration,  whether  we  could,  by 
collateral  evidence,  have  examined  into  the  existence  of  any  errors  of 
law.  We  are  not  prepared  to  say,  that  such  a  course  would  be  proper, 
unless  the  submission  were  restrained  to  that  effect,  or  misbehavior 
were  justly  imputed  to  the  referees.  But  here  the  referees  have  ex- 
pressly laid  the  grounds  of  their  decision  before  us,  and  have  thereby 
submitted  it  for  our  consideration.  This  course  is  not  much  to  be 
commended.  Arbitrators  may  act  with  perfect  equity  between  the 
parties,  and  yet  may  not  always  give  good  reasons  for  their  decisions  i 
and  a  disclosure  of  their  reasons  may  often  enable  a  party  to  take  ad- 
vantage of  a  slight  mistake  of  law,  which  may  have  very  little  bearing 
on  the  merits.  A  special  award,  therefore,  is  very  perilous ;  but  when 
it  is  once  before  the  Court,  it  must  stand  or  fall  by  its  intrinsic  cor- 
rectness, tested  by  legal  principles." 
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parties.  In  ordinary  cases,  where  questions  of  fact  are  re- 
ferred to  one  who  is  supposed  to  be  competent  to  deal  with 
such  questions,  though  not  with  questions  of  law,  and  a 
question  of  law  happen  to  arise,  on  which  he  decides  in  a 
manner  disturbing  the  whole  justice  of  the  case,  the  Court 
will  enter  into  the  inquiry,  and  correct  what  was  erro- 
neous in  the  decision.(l)  But  where  a  doubtful  question 
of  law  arises  between  parties,  it  often  happens  that  on  such 
very  account  they  agree  to  refer  the  matter  to  the  arbitra- 
ment of  a  gentleman  of  the  profession,  meaning  to  refer 
the  decision  of  the  matter  of  law  to  him,  and  to  abide  by 
his  determination  of  it."  And  his  lordship  added, — "  I  fear 
it  is  impossible  to  lay  down  any  general  and  certain  rule 
upon  this  subject,  in  what  cases  the  Court  will  not  suffer 
an  award  to  be  opened :  it  must  be  subject  to  some  de- 
gree of  uncertainty,  depending  upon  the  circumstances  of 
each  case.  But  it  is  sufficient  to  say  that,  in  the  present 
case,  where  the  merits  in  law  and  in  fact  were  referred 
to  a  person  competent  to  decide  upon  both,  we  will  not 
open  the  award  unless  it  can  be  shewn  to  be  so  notorious- 
ly against  justice  and  his  duty  as  an  arbitrator,  that  we 
can  infer  misconduct  on  his  part."(2) 

(1)  No  distinction  is  now  recognized  between  legal  arbitrators  and 
others,  and  the  award  of  a  mercantile  arbitrator  is  held  as  conclusive 
upon  a  question  of  law,  as  the  award  of  a  legal  arbitrator. 

Jupp  v.  Grayson,  1  Crompton,  Mason  &  Roscoe,  523.  Fuller  v. 
Fenwick,  3  Manning,  Granger  &  Scott,  705.  Boston  Water  Power 
Company  v.  Gray,  G  Metcalf,  131.  Ward  v.  The  American  Bank,  7 
Metcalf,  486. 

(2)  The  principle  is  laid  down  in  White  v.  White,  21  Vermont  250, 
"  that,  in  order  for  the  court  to  revise  the  decision  of  a  referee,  in  mat- 
ter of  law,  he  must  either  refer  that  question  to  the  determination  of 
the  court,  in  such  a  manner  as  to  make  the  result  of  his  finding  depend 
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The  other  judges  agreed,  LE  BLANC,  J.,  adding  that 
where  the  question  of  law  necessarily  arises  upon  the  face 
of  the  award,  there  the  Court  must  take  notice  of  it. 

In  the  case  of  Sharman  v.  Bell  and  others.(o)  where  it 
was  also  attempted  to  set  aside  an  award,  on  the  ground 
of  the  arbitrator  having  mistaken  the  law,  Lord  ELLEN- 
BOROUGH,  Ch.  J.,  said,  "  The  rule  laid  down  in  Chace  v. 
Westmore  perfectly  coincides  with  my  opinion.  Where 
the  merits  both  in  law  and  fact  are  referred  to  an  arbitra- 
tor of  competent  knowledge,  as  we  must  presume  a  gen- 
tleman at  the  bar  to  be,  and  there  is  not  any  question  re- 
ferred by  him,  the  Court  will  not  open  the  award,  unless 
something  can  be  alleged  amounting  to  a  perverse  mis- 
construction of  the  law,  or  misconduct  on  the  part  of  the 
arbitrator.  The  very  object  of  selecting  a  practitioner  at 
the  bar,  as  an  arbitrator,  is,  that  he  carries  with  him  a  sup- 
posed competency  and  probity,  from  which  a  confidence 
arises  that  he  will  come  to  a  just  decision  upon  the  law 
and  the  facts ;  and  the  Court  will  abide  in  this  confidence 
unless  the  contrary  appear  upon  the  face  of  the  award,  or 
it  be  shewn,  by  matter  dchors,  that  he  has  decided  perverse- 
ly wrong.  It  is  not  pretended  that  any  thing  of  that  sort 
is  imputable  here  :  if  the  arbitrator  had  raised  a  question 
of  law  upon  the  face  of  the  award,  the  Court  must  have 
taken  notice  of  it;  not  otherwise."  BAYLEY  andHoLROYD 
concurred. 

(a)  15  M.  and  S.  584. 

upon  the  determination  of  such  questions  of  law  as  arise  upon  the  re- 
port, or  else  it  must  appear  to  the  court,  that  the  referee,  intending  to 
follow  the  law.  has  mistaken  it,  by  which  he  is  brought  to  a  different  re- 
sult from  that  which  he  would  have  reached,  had  he  known  what  that 
rule  was  ;  and  this  mistake  must  be  obvious,  or  clearly  made  to  appear 
to  the  court." 
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In  the  Court  of  Exchequer  an  instance  occurred  where 
an  arbitrator,  a  barrister,  having-  decided  against  the  ad- 
missibility  of  certain  evidence  offered  before  him,  the  Court 
refused  to  interfere,  upon  a  suggestion  that  he  had  erred 
in  so  doing  ;(1)  and  they  expressed  their  unanimous  opin- 
ion that,  all  questions  of  law  and  fact  having  been  referred 
to  one  competent  to  decide,  the  parties  were  bound  by  his 
decision.(rt  2) 

The  question  of  law,  whether  fees  for  the  interment  of 

(a)  Campbell  v,  Twemlow,  1  Price  Rep.  8 1 . 

(1)  Nor  will  the  court  set  aside  an  award  because  the  arbitrator  has 
admitted  an  incompetent  witness.     Perriman  v.  Staggall,  9  Bingham, 
079. 

(2)  Arbitrators  having  power  to  receive  evidence  which  would  not 
be  legal  and  competent  in  a  trial  before  a  court,  no  exception  can  or- 
dinarily be  taken  to  their  decision  upon  the  admissibility  of  evidence, 
unless  they  corruptly  excluded  testimony  which  ought  to  be  received, 
or  professing  to  be  guided  by  the  rules  of  law,  they  have  made  a  mis- 
take in  their  application.     Fuller  v.  Wheeloek,  10  Pickering  135. 

Where  the  grounds  upon  which  a  witness  has  been  rejected,  do  not 
appear  upon  the  face  of  an  award,  the  presumption  is,  that  the  rejection 
was  right.  Hogeboom  v.  Herrick,  4  Vermont  131. 

A  mere  mistake  of  judgment  in  rejecting  evidence  will  not  vitiate 
the  award.  Lowndes  v.  Campbell,  1  Hall  598.  In  Tennessee  it  has 
been  said  that  the  reception  of  illegal  evidence,  if  it  appear  on  the  face 
of  the  award,  is  a  sufficient  ground  for  setting  it  aside.  Josselyn  v. 
Donnell,  Peek  274.  And  in  Pennsylvania  if  it  appears  that  the  refer- 
ees were  mistaken  in  their  construction  of  writings  submitted  to  them, 
the  court  will  correct  the  error.  But  under  the  practice  in  that  state, 
the  courts  exercise  a  much  more  extended  supervision  over  reports  of 
referees,  than  they  would  assume  over  an  award  under  a  submission  at 
common  law.  Large  v.  Passmore,  5  Sergeant  &  Rawle  51. 

The  certificate  of  a  barrister,  to  whom  a  cause  has  been  referred, 
with  power  only  to  certify,  cannot  be  rejected  on  the  ground  that  it  is 
against  law.  Wilson  v.  King,  4  Tyrwhitt  997. 
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bodies  in  the  chancel  of  a  church  should  be  paid  to  the  rec- 
tor or  the  vicar,  was  referred  to  a  barrister,  and  he  award- 
ed that  the  sum,  sougiit  to  be  recovered,  was  rightly  paid 
to  the  vicar,  and  that  no  right  of  action  lay  to  recover  it 
back.  On  an  application  to  set  aside  this  award,  as  against 
law,  the  Court  cited  several  cases  where  barristers  had 
been  appointed  to  determine  both  law  and  fact,  in  which 
the  Courts  had  always  held  the  parties  bound  by  their  de- 
cisions ;  and  they  refused,  in  this  instance,  to  interfere,  no 
illegality  appearing  on  the  face  of  the  award.(a) 

Upon  an  appeal,  it  was  agreed  that  the  question  should 
be  referred  to  an  arbitrator.  The  award  was  not  positive, 
and  the  time  for  regularly  prosecuting  the  appeal  having 
elapsed,  the  justices  refused  to  hear  it.  On  a  motion  for  a 
mandamus  to  compel  them  to  hear  the  appeal,  the  Court 
said  that,  "as  both  parties  had  agreed  that  the  question 
should  be  submitted  to  counsel,  and  that  his  opinion  should 
conclude,  though  the  Court  did  not  quite  agree  with  the 
counsel  in  point  of  law,  they  would  not,  had  the  opinion 
been  positive,  have  granted  the  mandamus"  (b) 

In  two  cases  the  law  seems  very  clearly 
Mistake  in  fact.   ^  ^     ^  ^  ±Q  effect  Qf  Q  mistake  ju  a 


matter  of  fact  by  an  arbitrator. 

"  A  party  to  an  award  cannot  come  to  have  it  set  aside 
upon  the  simple  ground  of  an  erroneous  judgment  of  the 
arbitrator  ;  for  to  his  judgment  the  disputes  are  referred, 
and  that  would  be  a  ground  for  setting  aside  every  award. 
In  order  to  induce  the  Court  to  interfere,  there  must  be 
something  more  ;  as  corruption  in  the  arbitrator,  or  gross 
mistake,  either  apparent  on  the  face  of  the  award,  or  to  be 

(a)  Crainp  v.  Simons,  1  Bing.  104.     (b)  R.  v.  Devonshire,  ii.  726. 
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made  out  by  evidence.(l)     But,  in  case  of  mistake,  it  must 
be  made  clear  to  the  satisfaction  of  the  arbitrator,  and  the 

(1)  Brown  v.  Green,  7  Connecticut  536.  Van  Cortland  v.  Under- 
bill, 17  Johnson  405.  Stoll  v.  Price,  1  Zabriskie  32.  Sherron  v.  Wood, 
5  Halstcd  7.  Schenck  v.  Cuttrell,  1  Green,  Ch.  297.  Cranston  v. 
Kenny,  9  Johnson  212.  Shepherd  v.  Watrous,  3  Caines  166.  Bean 
v.  Farnham,  6  Pickering  269.  Askew  v.  Kennedy,  1  Bailey  46.  Mul- 
der v.  Cravat,  2  Bay  370.  Suinpter  v.  Murrell,  2  Bay  450.  New- 
land  v.  Douglass,  2  Johnson  62.  Goldsmith  v.  Tilly,  1  Harris  &  John- 
son 361.  Burapass  v.  Webb,  4  Porter  65.  McKinney  v.  Newcomb,  5 
Cowen  425.  Morris  v.  Ross,  2  Henning  &  Munford  408.  Pleasants 
v.  Ross,  1  Washington  156.  Berg  v.  Moore,  7  Barr  94. 

In  Underbill  v.  Van  Cortland,  2  Johnson,  Ch.  339,  Chancellor 
Kent  entered  into  an  elaborate  review  of  the  authorities,  both  at  law 
and  equity,  upon  the  effect  of  a  mistake  of  fact,  by  an  arbitrator  in  the 
exercise  of  his  powers.  In  the  case  before  him,  the  arbitrators  had,  in 
the  opinion  of  the  Chancellor,  greatly  overvalued  certain  property 
which  was  submitted  to  their  appraisement,  but  he  felt  constrained  to 
hold  the  award  conclusive,  and  though  the  judgment  was  afterwards 
reversed  in  the  court  of  errors,  it  was  upon  grounds  not  affecting  the 
correctness  of  the  conclusions  upon  this  question.  "  Much  testimony," 
said  the  Chancellor,  in  entering  upon  the  consideration  of  this  point, 
':  has  been  taken  to  prove  that  the  mill  was  greatly  overvalued.  I 
shall  not  enter  into  the  discussion  of  that  part  of  the  proof.  Every 
other  point  has  been  considered  with  all  possible  indulgence,  and  even 
so  much  so,  that  a  good  deal  of  testimony  has  been  read  and  consider- 
ed, which,  upon  strict  rule,  and  even  upon  principles  of  policy  and  jus- 
tice, ought  to  have  been  suppressed.  But  here  I  think  the  settled  de- 
cisions of  the  Court  interpose  an  insuperable  obstacle  to  the  investiga- 
tion of  the  question  respecting  the  measure  of  valuation.  Admitting 
that  there  was  no  corruption  or  partiality  in  the  arbitrators,  (and  none 
is  pretended,)  and  admitting  that  there  was  no  misconduct  in  them 
during  the  course  of  the  hearing,  nor  of  fraud  in  the  opposite  party, 
(and  none  is  established  by  proof,)  then,  I  say,  the  Court  cannot  in- 
quire into  the  charge  of  an  over  or  under  valuation,  or  of  the  reason- 
ableness or  unreasonableness  of  the  award,  but  it  is  binding  and  con- 
clusive. If  every  award  must  be  made  conformable  to  what  would  have 
been  the  judgment  of  this  Court  in  the  case,  it  would  render  arbitra- 
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party  must  convince  him,  that  his  judgment  was  influenced 
by  that  mistake  ;  and  that,  if  it  had  not  happened,  he  would 

tions  useless  and  vexatious,  and  a  source  of  great  litigation ;  for  it  very 
rarely  happens  that  both  parties  are  satisfied.  The  decision  by  arbi- 
tration is  the  decision  of  a  tribunal  of  the  parties'  own  choice  and  elec- 
tion. It  is  a  popular,  cheap,  convenient,  and  domestic  mode  of  trial, 
which  the  Courts  have  always  regarded  with  liberal  indulgence :  they 
have  never  exacted  from  these  unlettered  tribunals,  this  rusticum  fo- 
rum, the  observance  of  technical  rule  and  formality.  They  have  only 
looked  to  see  if  the  proceedings  were  honestly  and  fairly  conducted, 
and  if  that  appeared  to  bo  the  case,  they  have  uniformly  and  universal- 
ly refused  to  interfere  with  the  judgment  of  the  arbitrators. 

"  To  show  that  it  is  the  settled  law  on  this  point,  it  will  be  useful  to 
review  the  cases. 

"  In  GreenhUl  v.  Church,  (3  Ch.  Rep.  49.)  a  bill  was  filed  to  be  re- 
lieved against  an  award.  The  Court  declared  that  they  would  neither 
confirm  nor  overthrow  such  awards,  unless  circumvention  or  corrup- 
tion were  proved.  This  was  as  early  as  1635 ;  and  in  Cavendish's 
case,  which  was  before  Lord  Nottingham,  (1  Ch.  Cas.  279.)  he  declar- 
ed that  if  parties,  without  the  Court,  refer  their  differences,  they  choose 
their  own  judges,  and  the  Court  would  n,ot  relieve  against  the  award, 
unless  for  corruption,  going  beyond  authority,  or  the  like. 

"  The  next  case  that  I  shall  notice  was  that  of  Brown  v.  Brown,  in 
1683,  (1  Vern.  157.  2  Ch.  Cas.  140.)  which  underwent  a  full  discus- 
sion. A  tenant  for  life  suffered  some  mills  and  houses,  of  the  value  of 
70/.  per  annum,  to  go  to  decay,  and  it  was  computed  that  the  repara- 
tions would  cost  3SO/.  The  remainder-man  brought  an  action  of  waste, 
and  the  parties  agreeing  to  an  arbitration,  it  was,  by  consent,  made  a 
rule  of  Court,  but,  pending  the  arbitration,  the  tenant  repaired  the 
waste,  and  forbid  the  arbitrators  and  umpire  to  proceed.  The  umpire, 
notwithstanding,  awarded  that  the  tenant  should  pay  3801.  The 
bill  was  brought  to  be  relieved  against  this  award,  for  the  ex- 
cessiveness  of  the  damages  and  for  misbehavior  of  the  umpire.  The 
damages  were  charged  to  be  outrageous,  as  the  repairs  made  good  the 
decay  to  within  40*.  before  the  award,  and  the  umpire  had  viewed  them. 
Serjeant  Maynard  opposed  the  bill,  on  the  ground  that  fraud  or  col- 
lusion was  necessary  to  avoid  an  award  in  equity  ;  and  that  if  awards 
could  be  set  aside  on  slight  pretences,  they  might  as  well  strike  that 
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have  made  a  different  award.  This,  however,  relates  only 
to  a  general  reference  to  arbitration  of  all  matters  in  dis- 

title  out  of  the  books.  The  lord  keeper,  North,  was  of  that  opinion, 
and  dismissed  the  bill,  though  he  admitted  that  the  380/.  was  near  the 
value,  in  that  case,  of  the  estate  for  life.  He  said  that  chancery,  in 
some  cases,  relieves  against  manifest  error  in  the  body  of  the  award ; 
but  where  the  error  does  not  appear  without  unravelling  it,  he  thought  it 
was  not  relievable. 

"  In  the  case  of  Earl  v.  Stacker,  a  very  few  years  after,  (2  Vcrn.  251. 
Hi/.  1691.)  the  Court  set  aside  an  award  on  one  of  the  excepted 
grounds,  of  interest  and  corruption  in  'the  arbitrators;  and  cases  with- 
in the  reach  of  the  exception  were  referred  to,  as  that  of  Pitt  v.  Daw- 
bra,  where  the  arbitrators  had  promised  to  hear  witnesses,  and  had 
made  their  award  without  having  heard  them;  and  the  BtttcJicr  of 
Croydon's  case,  in  which  the  arbitrator  was  not  indifferent  between  the 
parties.  In  all  these  cases,  the  award  was  set  aside  on  the  ground  of 
misconduct,  partiality,  or  corruption,  and  not  on  the  ground  of  error  or 
mistake  ;  and  in  Croydon's  case,  the  lord  keeper  declared,  that  he  did 
not  proceed,  barely  because  the  damages  were  excessive,  though  the 
award,  as  it  is  stated  in  1  Vcrn.  157.,  was  for  300/.,  which  was  an  enor- 
mous sum  for  that  day,  and  was  merely  to  repair,  as  the  award  ex- 
pressed it,  the  honor  of  a  man  who  was  called  a  bankrupt  knave. 

"  It  would  be  difficult  to  find  cases  stronger  than  these  early  ones, 
in  favor  of  the  binding  nature  of  awards,  when  honestly  and  fairly  ob- 
tained. 

"  In  Walter  v.  King,  (9  Mod.  63.)  the  bill  was  to  set  aside  an  award 
for  a  palpable  excess  of  damages ;  for  the  plaintiffs  had  goods  of  the 
defendant  to  71.  10s.  only,  and  yet  he  was  awarded  to  pay  36/.  Lord 
Mttcelesfield,  who  was  then  chancellor,  said,  he  would  not  set  aside  the 
award  up:m  account  of  any  hardship  therein,  because  the  arbitrators 
were  judges  of  the  parties'  own  choosing.  A  variety  of  cases,  to  the 
same  effect,  were  decided  during  the  time  of  Lord  Hurr/ir/ckr.  He 
declared,  repeatedly,  that  a  bill  to  set  aside  an  award  must  be  founded 
upon  the  fraud,  corruption,  or  misbehavior  of  the  arbitrators;  that  they 
were  judges  of  the  parties'  own  choosing,  and,  therefore,  they  could  not 
object  against  the  award  as  an  unreasonable  judgment;  and  that  wheth- 
er it  was  rightfully  or  wro:igfullly  determined,  the  parties  were  bound 
by  it,  and  there  Would  bo  no  end  of  controversies  if  it  were  otherwise. 

22 
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pute  between  the  parties;  for  upon  a  reference  to  an  arbi- 
trator to  inquire  into  facts,  &c.,  the  reference  is  to  him  in. 

This  was  his  language  in  the  cases  of  I  ecu  v.  .1  Iffr,  •///".(  1  Ail'.  63.) 
Lingu-ood  v.  Eculc,  (-2  Atk.  504.)Kifloi/t  v.  Pain,  (3  Atk.  494,  1 
T«-cy,  11.)  Tittensen  v.  Pea/,  (3  vl£/.:  529.)  and  in  other  cases  to  which 
I  might  refer.  The  exceptions,  or  qualifications  to  this  rule,  are  men- 
tioned also  iu  these  decisions  of  Lord  Jlunli'-ifkr;  as,  for  instance, 
where  the  arbitrators  made  their  award  clandestinely,  without  hearing 
each  party,  or  where  one  of  the  parties  had  himself  made  use  of  fraud 
to  mislead  the  arbitrators.  Indeed,  the  cases  uniformly  and  necessa- 
rily allow  of  relief,  where  misconduct  in  the  arbitrator,  or  fraud  in  the 
party,  are  made  to  appear.  (S/i"!/i^,'c  \.  Ccrpcittcr,  3  P.  Wins.  301. 
South  Sea  C<»in> "/'//  v.  Bvm5stead,3  Vines,  139. />/.  39.  X  Eq.  Cos. 
Air.  80.  pL  8.  Barton  v.  Knight,  2  Y<;-n.  514.) 

"Lord  Ha fil icii'ki'  was  also  disposed  to  extend  relief  to  cases  of  pal- 
pable mistake,  as  in  the  instance  of  a  miscalculation  in  an  account,  or 
of  a  mistake  in  a  plain  point  of  law ;  and  he  relied  on  a  decision  of 
Lord  Cou-pcr.  to  which  he  referred.  (Ridoiit  and  Pain,  3  Atk.  494. 
Anon.  3  Atk.  644.  Coniforth  v.  Gccr,  2  Vern.  705.)  The  mistake  in- 
tended by  these  cases,  is  a  mistake  as  to  figures,  or  of  one  thing,  or 
fact,  for  another,  and  does  not  mean  or  apply  to  error  of  judgment.,  in 
its  fair  exercise  upon  a  subject.  Thus,  in  the  subsequent  case  of  Kiuxc. 
v.  Sin/Mini,/*,  (1  Vesey,jn».,  369.)  Lord  TJnirloir  observed,  that  a 
party  to  an  award  cannot  come  to  have  it  set  aside,  upon  the  simple 
ground  of  erroneous  judgment  in  the  arbitrator,  for  to  his  judgment 
they  refer  their  disputes,  and  that  would  be  a  ground  for  setting  aside 
every  award.  There  must  be  something  more,  as  corruption,  or  gross 
mistake,  cither  apparent  upon  the  face  of  the  award,  or  to  be  made  out 
by  evidence;  *»,  of  mistake,  it  must  be  made  out  to  the  satit' 

faction  (if  I  It'1  ti?!,itr;'tor.  This  was  done  in  the  case  of  C/trti/tjiiv//  \. 
Wcnhnin,  (An/!/.  245.)  where  the  arbitrators  confessed  a  mistake  in 
two  sums,  which  turned  the  balance  of  the  account,  and  the  award  was. 
so  far  corrected. 

"  The  general  doctrine  on  this  subject  is    laid  down,  in  the  most 
and  explicit  terms,  by  three    of  the  judges   of  the  Courts  of  law,  while 
they  held    the  great   seal   as  commissioners.       I  allude   to  Lord    Ch.  J. 
Eyre,  and  to  the  judges  Ashhurst  and    Wi/wt,  in  the  case  of  Morgan 
v.    ATooAc;-,  (2    Voxy,  ju.n»   15.)     In  that  cose,  they  observed,  that  it 
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the  charac'cr  of  a    master,  and   (he  Court  is  to  draw  the 
conclusion  ;  and,  if  the  arbitrator  have  taken  upon  himself 

would  be  a  melancholy  thing  to  set  aside  an  award,  on  matter  of  fact,  be- 
cause the  Court  differed  from  the  arbitrators  in  judgment.  It  is  their 
province  to  decide  facts.  The  Court  does  r.ot  take  upon  itself  to  in- 
quire whether  arbitrators  have  judged  right  or  wrong  upon  facts.  The 
only  grounds  to  set  aside  an  award  are,  (I.)  That  the  arbitrators  have 
awarded  what  was  out  of  their  power,  as  if  they  award  contrary  to  law ; 
(2.)  Corruption,  or  that  they  have  proceeded  contrary  to  the  principles 
of  natural  justice,  though  there  be  no  corruption,  as  if,  without  reason, 
they  will  not  hear  a  witness ;  (3.)  That  they  have  proceeded  upon  a 
mere  mistake,  which  they  themselves  admit.  This  case  was,  after- 
wards, brought  up  for  rehearing,  before  Lord  Loughlorough,  and  he 
observed,  that  '  all  the  arguments  of  the  counsel  were  upon  error  and 
mistake;  and  they  had  not  stated  corruption,  misbehavior,  or  excess  of 
power,  which  were  the  only  three  grounds  for  setting  aside  awards.  If 
parties  agree  to  refer  matters  to  judges  of  their  own  choice,  this  Court 
cannot  correct  the  error  of  their  judgment  upon  facts.  One  of  these 
three  grounds  must  be  made  out.' 

'•  The  observation  of  Lord  Alvanley,  some  years  afterwards,  in  the 
case  of  Emery  v.  ll'usr  (.">  \~<'srt/,  846.)  was  equally  strong  and  ernpha- 
tica'.  He  said,  that  arbitrators  chosen  by  the  parties  ever  had,  and  he 
hoped  ever  would  have,  both  at  law  and  in  equity,  an  authority,  so  that 
the  award  should  not  be  overhauled,  unless  upon  fraud,  imposition,  or 
gross  mistake.  Indeed,  the  law  is  understood  to  be  so  well  settled  on 
this  subject,  that,  during  the  time  of  Lord  Eldon,  the  question,  as  to 
the  power  of  relief  against  the  mistaken  judgment  of  arbitrators,  seems 
to  have  been  entirely  at  rest;  and  the  cases  which  have  occurred  be- 
fore him,  have  only  related  to  the  means  of  excludidg  all  partiality,  un- 
fair proceeding,  and  undue  influence,  from  effecting  the  decision  of  the 
arbitrator.  (  HW/vr  v.  /WW/er,  6  Vcscy,  70.  9  Vcsry  68.  S.  C. 
Fctl/i'i-xtone  v.  Cooper,  9  Vcscy,  07.) 

"  In  finishing  this  review  of  the  most  material  chancery  decisions  on 
awards,  I  think  we  may  safely  conclude,  that  the  law  is  as  well  settled 
on  this,  as  on  any  other  subject  whatever.  The  conclusiveness  of  the 
judgment  of  arbitrators  has  received  the  uniform  sanction  of  the  Court 
for  a  series  of  ages.  The  rule  is  not  now  to  be  .shaken,  nor  disturbed: 
it  is  founded  iu  so  much  reason  and  public  convenience,  as  not  to  be 
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to  do  so,  the  Court  will  see  that  he  has  drawn  a  right  con- 
clusion.'1 (a) 

(a)  By  Lord  Chancellor.  Knox  v.  Simraonds,  1  Ves.  jun.  369 ;  and 
see  Ives  v.  Metcalf,  1  Atk.  64. 

confined  merely  to  the  Court  of  Chancery,  but  to  have  met  with  the  gen- 
eral appropriation  of  mankind. 

"  The  Courts  of  law  have  always  been  averse  to  grant  any  relief  in 
these  cases,  and  the  injured  party  was  obliged  to  resort  to  equity.  In 
an  action  at  law,  on  an  award,  even  the  corruption  or  misconduct  of 
the  arbitrator  is  no  defence;  (2  Wih.  148.  3  Johns.  Ifcj).  367.  8  East, 
344.)  and  where  submission  to  arbitration  had  been  made  a  rule  of  the 
Court  of  K.  B.,  and  the  arbitrators  were  charged  with  mismanagement 
in  refusing  to  hear  one  party,  Lord  Holt  made  it  a  question  whether 
the  integrity  of  the  arbitrators  could  be  arraigned.  (Morris  v.  Rey- 
nolds, 2  Lo.d  Raym.  857.)  In  this  he  was  properly  overruled ;  but 
it  appears  to  be  settled,  that  a  court  of  law  will  not,  even  where  the 
submission  is  made  a  rule  of  Court,  enter  into  the  merits  of  an  award, 
but  will  look  only  to  legal  objections  on  the  face  of  it,  or  such  as  go  to 
the  misbehavior  of  the  arbitrators.  (Lucas  v.  Wilson,  2  Burr.  701. 
C/iaccv.  West.morc,  13  East,  357.)  The  statute  of  9  and  10  TF.  III. 
c.  15.,  and  which  was  adopted  by  the  legislature  of  this  state,  in  1791, 
allowing  a  submission  to  arbitration  to  be  made  a  rule  of  Court,  and  to 
be  enforced  by  attachment,  provided  for  relief  in  the  special  case  in 
which  the  award  shall  have  been  procured  by  corruption  or  undue 
means.  This  statute  contains  the  legislative  sense  of  the  final  and  con- 
clusive nature  of  awards,  except  in  the  specified  case.  But  though  the 
relief  is  as  much  limited  at  law,  and  under  the  statute,  as  it  has  been 
in  this  Court,  yet  it  was  not,  as  has  been  suggested,  from  any  disposition 
to  discourage  this  cheap  and  speedy  mode  of  settling  disputes.  In 
Hawkins  v.  Colchugh,  (10  Burr.  274.)  Lord  Mansfield  declared,  that 
awards  were  considered  with  greater  latitude,  and  less  strictness,  than 
formerly,  and  it  was  right  they  should  be  liberally  construed,  because 
they  were  made  by  judges  of  the  parties'  own  choosing. 

"  The  English  law  on  the  subject  of  awards  has,  as  I  apprehend,  been 
adopted  very  universally  in  this  country.  In  1'iifkrr  \.Aviry,  (Kir- 
ly's  Rep.  353.)  decided  in  Connecticut,  vxm  after  the  revolution,  it 
was  declared  by  the  Court  to  be  unprecedented  there  to  go  into  the 
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Again,  in  the  case  of  Morgan  v.  Mather,  («)  the  Lord 
Commissioner  WH.SON  said,  "It  would  be  a  melancholy 

(a)  2  Ves.  jun.  15;  and  see  Cornefnrth  r.  Geer,  2  Verii.  703. 

merits  of  an  award,  and  that  the  reasonableness  or  unreasonableness  of 
it  did  not  affect  its  validity,  so  that  there  be  no  misbehavior  or  corrup- 
tion in  the  arbitrators.  The  same  rule  prevails  in  South  Carolina,  as 
appears  from  the  case  of  Mulder  v.  Cravat,  ('2  Say,  370.)  The  judg- 
es all  agreed  that  too  easy  an  ear  ought  not  to  be  lent  to  complaints 
against  awards  made  by  judges  of  the  parties'  own  choosing,  and  who 
possess  all  the  powers  of  Courts  of  law  and  equity  in  the  given  case. 
They  said,  that  the  great  principle  laid  down  by  Lord  Hardwicke,  was 
the  best  general  rule  which  could  be  adopted,  which  was,  that  the  only 
grotuid  to  impeach  an  award  was  corruption,  or  great  misbehavior  in 
the  arbitrators,  and  to  which,  they  thought,  might  be  added,  gross  mis- 
take or  palpable  error,  though  the  explanation  on  that  point  was  not 
fully  given.  The  same  rule  has  been  repeatedly  declared  in  the  Courts 
in  ]~>ryi/>in.  The  reasons  for  setting  aside  an  award,  according  to  the 
cases  there,  must  appear  on  the  face  of  it,  or  there  must  be  misbeha- 
vior in  the  arbitrators,  or  some  palpable  mistake.  ( 1  Washington's 
Rep.  14.  158.  1  H.  ff  Munf.  67.  2  //.  Sf  Munf.  408.)  In  one  of 
the  late  cases,  (2  Munf.  8.)  it  was  laid  down  by  Judge  Brooke,  that 
'  wl 'tet her  the  value  of  the  land  ^vas  ascertained  upon  correct  data  can- 
not now  be  questioned,  unless  misbcliavior  in  tlirtirliit  rotors,  or  someone 
of  them,  were  proved,  or  a  palpable  mistake  in  the  amount,  and  not  in 
the  manner  of  iiuikiiif:  up  I  In-  oirurd,  was  shown.'1  The  case  of  Davy 
v.  Farr,(7  Cranch,  171.)  In  the  Supreme  Court  of  the  United  States, 
is  a  strong  case  to  show  the  caution  with  which  charges  of  improper 
conduct  in  arbitrators  ought  to  be  received. 

"  Nor  is  this  general  doctrine,  on  the  subject  of  awards,  peculiar  to 
the  English  law,  or  to  the  Courts  in  this  country,  which  have  followed 
its  jurisprudence.  We  find  in  the  civil  law  the  conclusiveness  of  awards 
asserted  as  strongly  as  in  any  of  the  English  decisions.  Stari  autem 
dcfjet.  smtcntiff  arbitri  qitam  de  re  dixcrit,  sive  aqua  siveiniqua  sit  ct 
ai/ii  im/iiiti'l.  i/iil  1-iiiit/irniiiisii.  (l)i^.  4.  8.  27.  2.)  The  prwtor  would 
not  interfere  with  the  decisions  of  these  domestc  tribunals,  for  the 
very  reasons  which  have  been  adopted  in  tl:e  modern  times,  because  they 
put  an  end  to  suits,  and  were  of  the  parties'  own  choice.  Taint  tisi 
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thing1,  if  because  we  differed  from  the  arbitrators  in  points 
of  fact,  we  should  set  aside  awards.      The  only  grounds 

nemini-in  /irrf/ui-  ciiL'nt  arliil  riuiii  redpere  ulldnn-n.  //.',/  sc//ir/  Y///.V  in  sc. 
recipcrit  arbitriuin^  ad  citi'tiM  ct  solicit  (tdini'in  sititni  tunic  /•<•///  pcrtin- 
ere preetor  putat :  non  fri/if/nii,  quod  studeret  litet  ///"/•/.  vnun  quo- 
niam  non  dcbcrcnt  rlccipi,  qiii  r>/m,  quasi  bonuni  rlriini  tliscr/itatorem 
inter se  clrfscnnit.     (Dig,  4.  8.  3.  1.)     But  the  civil  law  afforded  a  rem- 
edy against  the  award,  if  it  was  procured  by  fraud  and  corruption,  posse 
cum  uti  doli  mali  except  lone.     (Dig.  4.  8.  32.  14.)    The  observation  of 
one  of  the  civilians,  under  this  title,  lays   down  with  precision,  the  rule 
and  the  exception,  the  collusiveness  of  the  award,  with   the   exception 
of  fraud    in   the   arbitrator   or    the  party.       Ptirtes   ant  stare   debeitt 
sententia,   sire,  fryita,   sire   iniqua    sit  nisi  dohts   /im-t/nni  ititt  arbi- 
troum  arguator.     (Hitb.  lib.  4  tit.  8.  §  7.)     I  will  dwell  no  longer   on 
this  subject,  than    merely  to  refer    to  a  ease   stated    in    the    Ins/iti/trs, 
which  is  very  much  in  point.     If  it  is  agreed   that  a  thing   be  sold  at   a 
price  to  be  fixed  by  a  third  person,  qtctt/ti    illr  ei'xiititiirrrit,  the  agree- 
ment is  valid,  and  the  price  fixed  by  the  arbitrator  must  be  paid.     (Inst. 
3.  24.  1.)     But    Vinnius,  in  his  commentary  on   this    passage,  qualifies 
the  award  with  this  exception  :  Ergo  et.iamsi    Tit  ins  arbitrator  mnlto 
pluris  aut  minoris  rent  (estimavcrit,  quam  valet,  ilii-cn'liim  cst  valcre 
contract  it  in.     Sane  si  urbitrinni   Titii  lain  priirinn  rst,   nt  manifesto, 
ejus  iniqiiitas  appareat,   consentient  fere  omnium  opinio   cst,  arbitrio 
boni  viri  iniquitatcm  cor ri^i  posse.     The  case  here   stated   is  the  very 
one  we  are  considering.     The  parties  choose  arbitrators  to  fix  the   price 
of  the  mill,  and  they  must   abide    by  the  price    declared,  be  it   too  high 
or  too  low,  unless  fraud  can  be   shown.     This    award  would    be  declared 
binding  by  Yinniiis,  sitting  under    the  civil  law  ;   it  must    be  equally  SO 
under  the  law  of  this    country."     The   same  principles  are    applied    to 
awards  in  Louisiana,  under  the  civil  code.       The  conclusiveness  and    ef- 
fect of  an  award,  were  discussed  by  the  Supreme  Court  of  that   state  in 
Davis  v.  Leeds,  17  Louisiana    Rep.  471.       "Whatever'   say  the  court, 
"  has  been  done"  by  the  arbitrators,  in  relation  to  the  matters  actually 
referred   to   their  decision,  if  done    honestly,  must  remain   without   the 
possibility  of  revision,    and  as   a   necessary  cnnse .picure  without  altera- 
tion or  amendment.     Acts   done  by  sueh  arbitrators,  having   unjust    re- 
lation  to  the  matters    in  dispute,   submitted,  would  lie    absolutely   void, 
and  gross  misconduct  on  their  part,  exhibiting  a  want  of  due   respect, 
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/or  that  are,  first,  that  the  arbitrators  have  awarded  wha* 
was  out  of  their  power;  secondly,  corruption,  or  that  they 
have  proceeded  contrary  to  the  principles  of  natural  jus- 
tice, though  there  be  no  corruption ;  as  if,  without  reason^ 
they  will  not  hear  a  witness;  thirdly,  that  they  proceeded 
upon  mere  mistake,  which  they  themselves  admit.  I  am 
of  opinion  that,  when  any  thing1  is  submitted  to  arbitration, 
the  arbitrators  cannot  decide  contrary  to  law,  because  that 
is  beyond  their  power ;  for  the  parties  intend  to  submit  to 
them  only  the  legal  consequences  of  tlieir  transactions  and' 
engagements.  Those  are  all  the  grounds  for  setting"  aside 
awards." 

The  same  points  afterwards  came  before  the  Lord  Chan- 
cellor, upon  a  motion  to  set  aside  the  award,  in  nature  of 
a  reheaiing  from  the  decision  of  the  Lords  Commissioners. 
His  Lordship  then  declared  that  he  had  no  authority  to  re- 
view the  proceedings  of  the  arbitrators  ;  and  said  further, 
"  All  the  matters  before  them  were  within  the  compass  of 
the  submission :  all  the  argument  is  upon  error  and  mis- 
take :  but  you  have  not  stated  corruption,  misbehaviour, 

to  common  and  well  established  rules,  in  regard  to  right  and  wrong,, 
or  extreme  partiality  in  their  award,  would  be  good  causes  for  setting- 
it  aside  entirely,  if  proven  to  the  court,  on  opposition  to  its  homologai- 
tion.  But  nothing  of  this  kind  is  alleged  or  proven,  in  the  present  inr- 
stance.  The  whole  of  the  grounds  assumed,  in  the  numerous  points 
presented  by  the  counsel  of  the  defendant,  relate  to  want  of  precision; 
in  the  manner  in  which  the  cause  was  laid  before  the  arbitrators,  and 
errors  in  their  award,  arising  from  a  mistaken  view  of  the  facts  and  the- 
law  of  the  case.  If  parties  will  submit  their  disputes  to  be  decided  by 
men,  chosen  by  themselves  as  judges,  under  the  appellation  of  amicable 
compounders,  they  must  abide  their  judgments,  without  hopes  of  having 
thorn  revised  by  the  courts  of  justice,  established  by  the  constitutioa 
and  laws  of  the  state.  Such  judges  are  not  required  to  determine  ac- 
cording to  the  strictness  of  the  law.  They  are  authorized  to  abate 
sozaotlikig  of  taia  strictness  in  favor  of  natural  equity." 
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or  excess  of  power,  which  are  the  only  three  grounds  I 
know  for  setting1  aside  awards.  I  cannot  know  the  grounds 
upon  which  the  arbitrators  have  proceeded.  No  part  of 
their  conduct  is  impeached.  I  must  first  presume  that  they 
went  upon  a  particular  ground,  without  anything  appear- 
ing upon  the  award  to  shew  upon  what  ground  they  went; 
and  then  upon  that,  determine  that  they  have  acted  con- 
trary to  law.  Suppose  it  evidently  appears  from  the  ac- 
counts annexed  that  the  arbitrators,  by  mistake  of  calcu- 
lation, have  awarded  a  sum  different  from  the  result  of  the 
figures,  I  cannot  deal  with  that  upon  motion,  if  no  corrup- 
tion be  charged.  It  would  be  another  question,  what  the 
Court  would  do,  as  to  enforcing  at)  award  by  attachment, 
in  a  case  of  evident  mistake.  If  parties  litigating  consent 
to  take  arbitrators  instead  of  the  Muster,  they  may;  but 
if  they  agree  to  refer  the  whole  matter  to  judges  of  their 
own  choice,  I  cannot  correct  the  error  of  their  judgment ; 
one  of  these  three  cases  must  be  made  out." 

Upon  another  occasion,  (a)  it  was  said  by  the  Court  of 
Chancery  that,  if  there  were  a  palpable  mistake  made  by 
an  arbitrator,  or  miscalculation  of  figures,  in  an  account 
laid  before  him,  the  party  agrieved  might  bring  his  bill 
for  relief  against  the  opposite  party ;  not,  however,  against 
the  arbitrator.  (1) 

But  where  an  award  had  been  made  in  pursuance  of  a 

(a)  Anon.  3  Atk.  644. 

(1)  Where,  upon  the  face  of  an  award,  it  was  evident  that  the  arbi- 
trator had  excluded  818/.,  which  ought  to  have  been  allowed  in  favor 
of  one  of  the  parties,  in  finding  the  balance  between  them,  the  court  of 
equity  set  aMilc  the  award,  notwithstanding  the  party  in  whose  favor 
the  mistake  was  made,  offered  to  allow  that  sum  to  the  opposite  party. 
Skcpworth  v.  Skepworth,  ^>  Beavan,  135. 
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rule  of  court,  in  an  action  of  waste  against  tenant  for  life 
for  not  repairing,  and  380/.  were  awarded,  the  Court  re- 
fused to  grant  relief  against  the  award,  although  it  appear- 
ed that  the  party  had  made  good  the  repairs  within  forty 
shillings  before  the  award  was  made ;  the  Lord  Keeper 
saying  that,  where  there  was  a  manifest  error  in  the  body 
of  an  award,  there  might  be  relief  against  it  in  equity :  but 
where  the  error  did  not  appear  without  unravelling  of  it, 
and  examination  into  matters  of  account,  he  thought  no  re- 
lief could  be  granted(a) 

Yet,  in  some  cases,  where  the  mistake  made  by  the  ar- 
bitrator has  proceeded  from  the  wilful  concealment,  by 
either  party,  of  any  document,  the  production  of  which 
would,  by  the  arbitrator's  own  confession,  have  materially 
affected  his  judgment,  the  award  will  be  altogether  set 
aside.  Thus,  where  certain  marriage  articles  were  shewn 
only  to  one  of  two  arbitrators,  and  he  to  whom  they  were 
not  shewn  swore  that,  if  he  had  seen  them,  he  believed  he 
should  not  have  made  such  an  award,  Lord  Hardwicke 
set  the  award  aside.(i) 

In  another  instance,(c)  upon  a  submission  at  nisi  prius 
of  all  matters  in  difference  between  the  parties,  the  arbi- 
trator, on  settling  all  articles  of  account,  found  that  one  par- 
ty was  indebted  to  the  other  in  a  sum  of  50/.,  but  that  the 
party  so  indebted  was  security  for  the  other  in  a  certain 
bond  ;  he  therefore  awarded  that  the  party  indebted  should 
pay  the  50/.,  but  not  until  the  other  had  either  discharged 
the  bond,  or  indemnified  the  security  against  it.  At  the 
time  of  the  reference,  the  party  indebted  was  in  Ireland, 
and  the  matter  was  conducted  on  his  behalf  by  his  attor- 

(a)  Brown  v.  Brown,  1  Vern.  157.     (b)  Ives  v.  Metcalf,  1  Atk.  64. 
(c)  M.  1 790,  B.  R.  reported,  Kyd  on  Awards,  355. 
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ney,  who  was  not  acquainted  with  any  other  circumstance 
than  those  laid  before  the  arbitrator ;  the  party  to  whom 
the  money  was  awarded  indemnified  the  other  against  the 
bond,  or  discharged  it,  and  then  brought  an  action  for  the 
50/.,  holding  the  other  to  bail :  it  was  then  discovered  that 
the  defendant  was  bound  as  a  security  for  the  plaintiff  in 
another  bond  to  a  considerable  amount,  a  circumstance 
which  was  within  the  plaintiff's  knowledge  at  the  time  of 
the  reference,  but  which  he  had  concealed.  The  arbitra- 
tor now  swore  that,  had  this  circumstance  of  the  other 
bond  been  laid  before  him,  he  would  not  have  awarded 
the  50/.,  without  providing  that  the  plaintiff  should  either  dis- 
charge the  second  bond,  or  indemnify  the  defendant  against 
it.  These  circumstances  being  stated  to  the  Court  of 
King's  Bench,  they  made  no  difficulty  in  granting  a  rule 
to  shew  cause  why  the  award  should  not  be  set  aside. 

Again,  in  the  case  of  the  South  Sea  Company  v.  Bump- 
stead,(a)  a  bill  for  an  account  having  been  filed  against 
the  defendant,  a  supercargo,  he  set  forth,  in  his  answer,  a 
submission  and  award,  and  releases  given  in  pursuance  of 
it.  A  bill  was  then  brought  to  set  aside  the  award,  or  at 
least  so  much  of  it  as  related  to  a  particular  parcel  of  goods 
charged  to  have  been  sold  by  him  to  one  J.  S.  abroad,  to 
a  very  considerable  amount ;  of  which  transaction,  the  bill 
stated  that  the  plaintiffs  had  received  information  since  the 
award  was  made  ;  and  it  suggested,  further,  that  the  de- 
fendant had  concealed  this  particular  item  of  the  accounts 
from  the  arbitrators. 

The  Lord  Chancellor  TALBOT  said  that  the  rule,  that 
awards  cannot  be  set  aside,  except  for  partiality  or  cor- 
ruption, was  too  narrow ;  for  that  if  there  were  fraud 

(a)  Sec  Vin.  Arbit.  I.  a.  39. 
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made  use  of  by  either  of  the  parties  to  mislead  the  arbitra- 
tors, that  was  a  reason ;  that,  as  at  law,  where  a  judg- 
ment was  obtained  by  fraud  or  surprise,  nothing  was  more 
common  than  to  set  the  judgment  aside ;  and  as,  upon 
decrees,  bills  of  review  were  daily  brought  in  the  Court  of 
Chancery,  where  evidence  had  arisen  which  could  not  be 
obtained  at  the  time  of  the  decree,  so  there  was  the  same 
reason  in  the  case  of  awards.  The  plaintiffs,  therefore, 
would  certainly  be  entitled  to  relief  if  they  proved  their 
case,  since  it  was  clear  that,  if  the  transaction  referred  to 
had  been  made  known  to  the  arbitrators,  the  knowledge 
of  it  must  have  materially  affected  their  award.(l) 

Upon  a  more  recent  occasion.(a)  in  the  Court  of  Ex- 
chequer, the  same  principles  were  recognized.  An  annu- 
ity had  been  granted  by  A.  £.,  payable  out  of  certain 
estates,  part  of  which  came  afterwards  to  the  plaintiff, 
part  to  the  defendant.  Disputes  having  arisen  about  the 
proportions  in  which  the  annuity  ought  to  be  paid,  a  bill 
was  filed  by  one  party ;  but  the  matter  was  subsequently 
referred  to  arbitration  by  an  order  of  court,  and  an  award 
was  made.  A  second  bill  was  then  filed  to  have  the  mat- 
ter opened,  on  the  ground  that  the  defendant,  when  lie 
gave  in  to  the  arbitrator  the  particulars  of  the  estate  in  his 
hands  (as  the  annuity  was  to  be  apportioned  according  to 
the  value  of  the  part  of  the  estate  in  the  hands  of  each,) 
wilfully  misrepresented  its  extent  and  value,  suppressing 

(a)  Gartside  v.  G-artside,  3  Anstr.  735. 

(1)  Fraud,  or  want  of  good  faith  in  the  parties,  or  the  making  of 
agreements  with  the  purpose  to  entrap,  and  obtain  undue  advantage, 
will  avail  to  set  aside  the  judgment  of  these  domestic  tribunals,  as  they 
will  to  set  aside  the  most  solemn  proceedings  in  courts  of  record, 
Baird  v.  Crutchfield,  6  Humphrey,  171. 
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several  parcels,  and  that  the  plaintiff  had  but  very  recent- 
ly discovered  the  fraud. 

To  this  bill  the  defendant  pleaded  the  award  alone,  and 
did  not  put  in  any  answer. 

The  Court  overruled  the  plea,  saying-  that  the  award 
could  not  preclude  the  investigation  of  the  fact  whether 
the  defendant  had  obtained  the  award  unfairly,  by  a  wil- 
ful concealment  of  that  which,  had  it  been  made  known  to 
the  arbitrators,  must  have  influenced  their  decision.(l) 

On  one  occasion,  a  letter  having1  been  mislaid,  the  arbi- 
trator received  evidence  of  its  contents  ;  but,  it  having  been 
afterwards  found  and  shewn  to  him,  he  said  that,  if  he 
had  seen  it  before,  he  should  have  acted  differently.  This 
declaration  was  held  not  to  afford  sufficient  ground  for 
setting  aside  the  award.  The  Lord  Chancellor  ELDON 
declared  the  rule,  as  to  mistake,  to  be  that,  where  there 
was  clear  and  distinct  evidence  of  mistake,  the  nature  of 
it,  and  that  it  was  made  out  to  the  satisfaction  of  the  arbi- 
trators, as  to  which  Lord  Thurlow  insisted  upon  having 
their  affidavits,  courts,  both  of  law  and  equity,  would  inter- 
pose ;  but  that  this  expression,  used  by  a  single  arbitrator, 
did  not  fall  within  the  reach  of  that  rule.(a  2) 

(a)  Anderson  v.  Darcy,  18  Ves.  447. 

(1)  The  mere  fact  that  a  party  to  a  submission  offered,  and  prevail- 
ed before  the  arbitrators,  upon  a  groundless  claim,  is  no  ground  of 
charging   him  with  fraud.     The   party   must  either,  by  suggestion  of 
falsehood,  or  by  the  suppression  of  truth,  have  presented  to  the  arbi- 
trators a  state  of  facts  in  regard  to  the  merits  of  the  claim  which  were 
factitious,  and  which  the  party  at  the  time  believed  to  be  such.  Em- 
erson v.  Udall,  13  Vermont, 477. 

(2)  The  nature  of  a  mistake   in  fact  which  will  invalidate  an  award, 
is  considered  in  The  Boston  Water  Power  Co.  v.  Gray,  6  Metcalf,  131, 
and  several  pertinent  illustrations  are  given  to  show  in  what  cases  the 


76  ARBITRATORS    AND    UMPIRE.  173 

Very  recently,  however,  the  Court  granted  a  rule  nisi 
to  set  aside  an  award,  in  favor  of  the  person  moving,  on 

courts  will  interfere  to  protect  parties  from  the  consequences  of  such 
mistakes.  "  Another  ground,"  say  the  court,  "  for  setting  aside  the 
award  is  a  mistake  of  fact,  apparent  upon  the  award  itself;  and  this  is 
held  to  invalidate  the  award,  upon  the  principle  stated  in  the  preceding 
proposition,  that  the  award  does  not  conform  to  the  judgment  of  the 
arbitrators,  and  the  mistake,  apparent  in  some  material  and  important 
particular,  shows  that  the  result  is  not  the  true  judgment  of  the  arbi- 
trators. The  mistake,  therefore,  must  be  of  such  a  nature,  so  affecting 
the  principles  upon  which  the  award  is  based,  that  if  it  had  been  sea- 
sonably known  and  disclosed  to  the  arbitrators,  if  the  truth  had  been 
known  and  understood  by  them,  they  would  probably  have  come  to  a 
different  result.  A  familiar  instance  of  this  class  of  mistakes,  is  an 
obvious  error  in  computation,  by  which  the  apparent  result,  in  sums  or 
times,  or  other  things  of  like  kind,  is  manifestly  erroneous.  In  such 
case,  it  is  clear  that  the  result  stated  is  not  that  intended ;  it  does  not 
express  the  real  judgment  of  the  arbitrators. 

"  The  class  of  cases  in  which  the  court  will  set  aside  an  award,  upon 
matter  not  arising  out  of  the  submission  or  award,  is,  where  there  is 
some  corruption,  partiality  or  misconduct  on  the  part  of  the  arbitra- 
tors, or  some  fraud  or  imposition  on  the  part  of  the  party  attempting 
to  set  up  the  award,  by  means  of  which  the  arbitrators  were  deceived 
or  misled.  In  neither  of  these  cases  is  the  result  the  deliberate  and 
fair  judgment  of  the  judges  chosen  by  the  parties  ;  the  former  is  the 
result  of  prejudice,  uninfluenced  by  law  and  fact;  the  latter  may  be  a 
true  judgment,  but  upon  a  case  falsely  imposed  on  them  by  the  fraud 
of  a  party. 

"  Under  this  class  of  cases,  where  the  award  may  be  set  aside,  upon 
matter  not  arising  out  of  the  submission  or  award,  another  was  stated 
at  the  trial ;  that  is,  where  the  arbitrators  make  a  mistake  in  matter 
of  fact,  by  which  they  are  led  to  a  false  result.  This  would  not  extend 
to  a  case  where  the  arbitrators  come  to  a  conclusion  of  fact  erroneous- 
ly, upon  evidence  submitted  to  and  considered  by  them,  although  the 
party  impeaching  the  award  should  propose  to  demonstrate  that  the  in- 
ference was  wrong.  This  would  be  the  result  of  reasoning  and  judg- 
ment, upon  facts  and  circumstance  known  and  understood  ;  therefore 
a  result  which,  upon  the  principles  stated,  must  be  deemed  conclusive. 
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affidavits,  by  the  arbitrator  and  the  other  party,  that  a 
considerable  sum  had  by  mistake  been  omitted  to  be 
awarded  to  the  party  moving.(a) 

(a)  Anon.  2  Chitt.  Rep.  44. 

But  the  mistake  must  be  of  some  fact,  inadvertently  assumed  and  be- 
lieved, which  can  now  be  shown  not  to  have  been  as  so  assumed ;  and 
the  principal  illustration  was  that  of  using  a  false  weight  or  measure, 
believing  it  to  be  correct.  Suppose,  as  a  further  illustration,  that  a 
compass  had  been  used  to  ascertain  the  bearings  of  points ;  and  it 
should  be  afterwards  found,  that  by  accident,  or  the  fraud  of  a  party, 
a  magnet  had  been  so  placed  as  to  disturb  the  action  of  the  needle,  and 
this  wholly  unknown  to  the  arbitrators ;  it  is  not  a  fact,  or  the  infer- 
ence of  a  fact,  upon  which  any  judgment  or  skill  had  been  exercised, 
but  a  pure  mistake,  by  which  their  judgment,  as  well  as  the  needle, 
had  been  swerved  from  the  true  direction,  which  it  would  have  taken, 
had  it  followed  the  true  law  understood  to  govern  it.  One  test  of  such 
a  mistake  is,  that  it  is  of  such  a  kind,  and  so  obvious,  that  when  brought 
to  the  notice  of  the  arbitrators,  it  would  induce  them  to  alter  the  re- 
sult to  which  they  had  come  in  the  particular  specified.  It  is  not  to 
be  understood  that  such  mistake  can  be  proved  only  by  the  testimony 
or  by  the  admission  of  the  arbitrators.  They  may,  from  various  caus- 
es, be  unable  to  testify,  or  may  not  be  able  to  recollect  the  facts  and 
circumstances  sufficiently.  It  is  not  therefore,  as  matter  of  law,  con- 
fined to  a  case  of  mistake  admitted  or  proved  by  the  arbitrators  ;  but 
it  must  be  of  a  fact  upon  which  the  judgment  of  the  arbitrators  has 
not  passed  as  a  part  of  their  judicial  investigation,  and  one  of  such  a 
nature,  and  so  proved,  as  to  lead  to  a  reasonable  belief,  that  they  were 
misled  and  deceived  by  it,  and  that  if  they  had  known  the  truth,  they 
would  have  come  to  a  different  result." 

"  We  have  no  doubt  that  the  rule  adopted  at  the  trial  was  correct, 
by  which  it  was  held  that  an  award,  like  the  present,  where  all  ques- 
tions, both  of  law  and  fact,  were  referred,  may  be  impeached  and  avoid- 
ed by  proof  of  fraud,  accident  or  mistake.  But  it  must  be  fraud  prac- 
tised upon  the  referees,  or  some  accident  or  mistake,  by  which  they 
were  deceived  and  misled,  so  that  the  award  is  not,  in  fact,  the  result 
of  their  judgment.  In  a  certain  loose  sense,  the  arbitrators  may  be 
said  to  have  fallen  into  an  error  or  mistake,  a  palpable  mistake,  when 
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In  a  case  (a)  where  the  arbitrators  confessed  two  mis- 
takes of  computation,  in  adjusting  the  accounts  between 

(a)  Champion  v.  Wcnham,  Ambl.  245. 

they  have  judged  wrong  upon  the  evidence  before  them.  This  is  not 
the  kind  of  error  and  mistake  intended ;  because,  so  far  as  they  have 
exercised  their  judgment,  it  is  conclusive,  though  the  result  might,  to 
other  minds,  seem  palpably  erroneous.  In  the  case  of  Wood  v.  Grif- 
fith, 1  Swanst.  55,  before  Lord  Eldon,  where  an  arbitrator,  in  a  case  in 
chancery,  had  ordered  the  parties  to  join  in  a  sale  of  an  estate  in  con- 
troversy, although  it  was  argued,  that  under  the  circumstances,  the 
estate  could  not  be  sold  advantageously,  and  that  the  order  was  un- 
reasonable, and  such  appeared  to  be  the  strong  leaning  of  the  chancel- 
lor, yet  he  decided  that  the  court  would  not  inquire  whether  the  award 
was  unreasonable.  Courts  will  not  set  aside  an  award,  for  mistake  of 
the  arbitrator,  where  the  facts  were  placed  before  him,  and  ho  was  com- 
petent to  judge.  Hardy  v.  Hingrose,  1  Har.  &  Woll.  185,  as  cited  in 
4  Harrison's  Digest,  (Anier.  ed.)  2296.  The  mistake  or  accident,  there- 
fore, must  be  of  some  fact  which  deceived  and  misled  the  arbitrators, 
and  not  a  mistake  in  drawing  conclusions  of  fact  from  evidence  or  ob- 
servation, or  mistake  in  adopting  erroneous  rules  of  law,  or  theories  of 
philosophy.  Several  illustrations  were  given  at  the  trial ;  and  it  may 
be  well  to  mark  the  distinction  intended,  by  another.  Suppose  it  were 
referred  to  arbitrators  to  measure  a  large  area,  where  it  would  be  neces- 
sary to  run  lines  through  woods,  by  the  aid  of  a  compass.  Suppose, 
through  fraud  or  accident,  a  piece  of  steel  had  been  so  placed,  near  the 
compass,  as  to  disturb  the  regular  action  of  the  needle,  and  this  wholly 
unknown  to  the  arbitrators,  who  were  thus  led  to  adopt  false  courses 
as  true,  as  the  basis  of  computation.  If  this  fact  could  bo  afterwards 
proved,  it  would,  we  think,  be  good  ground  to  set  aside  the  award.  But 
if  they  adopted  a  theory  of  magnetism,  in  regard  to  the  actual  variation 
of  the  compass,  alleged  to  be  erroneous,  and  leading  to  the  adoption  of 
a  similar  erroneous  series  of  courses  ;  although  it  should  be  pronounc- 
ed erroneous  by  other  philosophers,  conversant  with  all  that  is  known 
of  the  science  of  magnetism,  whatever  might  be  their  number,  or  weight 
of  authority,  we  think  they  could  not  be  heard  by  a  court  and  jury, 
because  it  would  not  tend  to  prove  the  kind  of  error  or  mistake,  which 
had  misled  the  constituted  judges  in  the  case,  but  would  be  an  appeal 
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the  parties,  owing-  to  which  the  balance  inclined  against 
the  one  in  whose  favor  it  should  have  been,  the  Master  of 
the  Rolls  did  not  consider  this  sufficient  to  overturn  the 
award  in  toto.(l) 

from  their  decision  in  a  case  where  they  have  exercised  their  judg- 
ment. 

"So,  to  put  one  more  instance,  suppose,  in  making  mathematical 
computations,  they  had  used  tables  of  logarithms,  believed  by  them  to 
be  correct,  which  were  afterwards  shown  to  be  erroneous.  It  would  be 
a  mistake  that  misled  them.  But  if  they  adopted,  purposely  and  de- 
liberately, a  process  of  mathematical  reasoning  which  they  believed  to 
be  correct,  their  award  could  not  be  impugned  by  the  testimony  of 
other  mathematicians,  tending  to  show  that  it  was  erroneous." 

(1)  A  mistake  may  be  so  gross  as  to  amount,  in  a  legal  point  of 
view,  to  misconduct  on  the  part  of  the  arbitrators,  as  being  evidence  of 
a  wilful  disregard  of  duty,  or  of  a  want  of  that  care  and  attention 
which  it  is  the  duty  of  the  arbitrators  to  give  to  the  matters  brought 
to  their  consideration.  In  the  case  of  Hall  and  Hinds  in  re,  2  Man- 
ning &  Granger,  847.  certain  disputes  between  Hinds  and  Hall  had 
been  referred  to  the  decision  of  the  arbitrators.  It  was  admitted  on 
the  part  of  Hall  that  143£  15s.  lid.  was  due  from  him  to  Hinds;  but 
the  latter  claimed  a  larger  sum  before  the  arbitrators  ;  and  after  an 
investigation  of  the  matters  in  difference,  the  arbitrators  found  that  a 
further  sum  of  751.  4s.  7d.  was  due  from  Hall.  Instead,  however,  of 
adding  these  two  sums  together,  and  directing  Hall  to  pay  the  aggre- 
gate sum  to  Hinds,  which  would  have  been  219/.  Os.  6d.,  the  arbitra- 
tors, by  mistake,  deducted  the  751.  4s.  7d.  from  the  1431.  15s.  lid.,  and. 
by  a  still  further  mistake,  directed  by  their  award  that  Hinds  should 
pay  the  difference  to  Hall.  Upon  motion,  the  court,  upon  affidavits  of 
the  facts  by  the  arbitrators,  set  aside  the  award,  saying,  "  We  consider 
the  mistake  in  the  present  case  to  be  a  mere  clerical  mistake,  by  which 
the  arbitrators  have  expressed,  on  the  copy  of  the  award  delivered  out, 
not  the  intention  of  their  own  minds,  but  one  widely  different.  At 
the  same  time,  the  mistake  and  the  act  of  carelessness  is  so  gross  as 
to  amount,  though  not  in  a  moral  point  of  view,  yet,  in  the  judicial 
sense  of  that  term,  to  misconduct  on  the  part  of  the  arbitrators.  Lata 
culpa  or  crassa  ncgligcntiu,  both  by  the  civil  law  and  our  own,  approx- 
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Whatever    mistake    may    have    been 

,      Arbitrator  cannot 
committed,  after  an  award  is  once  made      ,.     .. 

alter  the  award. 

and  delivered,  no  subsequent  alteration 
by  the  arbitrator  can  avail.  Such  alteration,  if  attempted, 
will  be  considered  mere  surplusage,  and  not  to  vitiate  the 
award,  which  will  stand  good  in  its  original  terms.  Even 
before  delivery  of  the  award,  if  it  be  in  fact  made,  and 
notice  thereof  given  to  the  parties,  it  seems  that  no  change 
can  be  effected.(a  1) 

An  umpire  made  his  award  respecting  certain  partner- 
ship accounts,  but,  in  calculating  the  sum  due  to  one  part- 
ner, he,  by  mistake,  estimated  his  share  at  two  thirds  in- 
stead of  one  third.  The  mistake  being  pointed  out  to  him 
after  the  delivery  of  the  award,  he  acknowledged  his 
error,  and  made  a  new  award,  differing  only  from  the  first 
in  the  sum  now  inserted  having  been  correctly  calculated. 
This  new  award  was  made  and  delivered  within  the  ori- 
ginal time  allowed  by  the  submission.  The  Court  of 
King's  Bench  held  the  second  award  to  be  void  ;  and 
Lord  ELLENBOROUGH  said  that  the  arbitrator's  authority, 

(a)  Henfree  v.  Bromley,  6  E.  R.  309. 

imates  to,  and  in  many  instances  cannot  be  distinguished  from,  dolus 
malus,  or  misconduct ;  and  we  think  we  do  not  extend  the  jurisdiction 
of  the  court  beyond  its  proper  limits,  when  we  give  relief  in  a  case 
under  these  very  peculiar  circumstances,  by  holding  this  case  to  fall 
within  the  acknowledged  power  of  the  court  to  relieve  against  the  mis- 
conduct of  the  arbitrators." 

(1)  Brooke  v.  Mitchell,  Q  Meeson  &  Welsby,  473. 

An  award  was  made  and  delivered  to  the  parties  by  the  arbitrators, 
but  it  being  subsequently  discovered  that  the  statute  required  the  at- 
testation of  a  subscribing  witness,  they  procured  the  award  from  the  par- 
ties and  supplied  the  defect.  lleld,  that  they  did  not  exceed  their 
powers.  Newman  v.  Lebeauine,  9  Missouri,  30. 

24 
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having  been  once  completely  exercised,   pursuant  to  the 
terms  of  the  submission,  was  at  an  end,  and  could  not  be 
revived,  even  for  the  purpose  of  correcting-  a  mistaken  cal- 
culation of  figures ;  observing,  that  such  mistakes  might 
include  the  essential  merits  of  the  case.(a) 
Explaining  the      Where  an  award  is  clear  upon  the  face 
Award.         of  it,  the  Court  will  not  admit  an  affidavit 
by  the  arbitrator  to  explain  his  intentions.(6  1) 

In  one  instance,  however,  the  Court  of  Chancery  seems 
to  have  relaxed  this  rule.  An  award  contained  a  proviso 
that,  if  any  doubts  arose,  the  arbitrators  should  interpret 
and  expound  them.  It  was  awarded  that  A.  B.  should 
have  certain  lands.  Long  after  the  delivery  of  the  award, 
it  was  intimated  to  the  surviving  arbitrators  (one  of  them 
having  died  before  the  difficulty  occurred)  that  these  terms 
would  only  give  an  estate  for  life  ;  upon  which,  by  a  writ- 
ing under  their  hands  and  seals,  they  stated  their  inten- 
tion to  have  been  to  give  to  A.  B.  an  estate  in  fee :  and 
the  Court  allowed  the  award  to  have  effect  so  explained. 

(a)  Irvine  v.  Elnon,  8  E.  R.  53  ;  but  see  3  Atk.  609,  as  to  relief  in 
equity  under  such  circumstances. 

(4)  Gordon  v.  Mitchell,  3  Moore,  241. 

(1)  Nor  will  the  certificate  of  the  arbitrators  to  the  facts  proved  before 
them  be  received,  to  explain  or  modify  the  award.  Farrington  v.  Ham- 
blin,  12  Wendell,  212. 

Where  arbitrators  awarded  respecting  a  boundary  line,  that  it 
should  run  from  a  certain  point,  by  the  land  of  one  of  the  parties,  to 
another  point,  and  the  location  of  the  line  between  these  points  was  the 
question  in  dispute,  it  was  held  that  the  declaration  of  the  chairman  of 
the  arbitrators  was  inadmissible  to  show  that  the  line  was  to  be  straight 
between  the  points.  Nor  was  the  admission  of  the  party  to  the  submis- 
sion competent  to  prove  against  himself  that  such  was  the  true  construc- 
tion of  the  award.  Clark  v.  Burt,  4  Gushing,  396. 
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We  may  remark,  however,  that  it  had  been  executed,  and 
its  directions  acquiesced  in  for  a  length  of  tirne.(a) 

Under  particular  circumstances,  as  that  Rehearing  by  the 
the  arbitrator  had  not  sufficient  materials       Arbitrator. 
before  him,  the  Court  will  sometimes  listen  to  an  applica- 
tion to  refer  the  matter  back  to  the  arbitrator  for  further 
consideration  ;  but  it  is  an  indulgence  not  often  granted, 
and  the  motion  for  this  purpose  must  be  made  before  the 
last   day   of  the   term,   succeeding   the  delivery  of  the 
award.(ft) 

Where  an  arbitrator  had  made  a  material  mistake  in 
his  award,  the  Court  refused  to  allow  the  matter  to  be 
referred  back,  without  the  consent  of  the  party  directed  to 
pay  money  under  the  award,  but  ordered  the  rule  of  refer- 
ence to  be  discharged,  and  the  verdict  entered  subject  to 
the  award,  and  the  award  itself  to  be  set  aside.(c)  The 
cause  was  tried  afterwards,  and  the  Court  allowed  the 
plaintiff  the  costs  of  both  trials. 

Arbitrators  cannot  reserve  to  themselves  No  reservation  of 
the  power  of  deciding  upon  the  case  be-       AutJwrity. 
fore  them,  or  any  particular  point  of  it,  at  a  future  period, 
nor  of  explaining  any  doubts  which  may  arise  as  to  the 
meaning  of  the  award.((Z) 

Thus,  where  it  was  awarded  that  security  should  be 
given,  by  one  party  to  the  other,  for  the  payment  of  a  cer- 
tain sum  of  money,  but  the  arbitrators  reserved  to  them- 

(a}  Scott  v.  Wray,  1  Rep.  in  Ch.  45. 

(b)  Mackintosh  v.   Blyth,   1  Brod.  &  Bing.  269.     Zachary  v.  Shep- 
herd, 2  T.  R.  78. 

(c)  Payne  v.  Bayley,  3  Brod.  &  Bing.  304. 

(d)  Rol.  Arbit.  Selby  v.  Russell,  12  Mod.  129.   Palm.   145.     Thinne 
».  Rigby,  Cro.  Jac.  314.  2  RoL  Rep.  189,  215. 
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selves  the  power  of  considering  thereafter  the  nature  and 
extent  of  such  security,  the  direction  as  to  the  security  was 
held  to  be  void.(a) 

Again,  where,  it  being  provided  by  the  submission,  that 
the  award  should  be  made  before  Michaelmas,  the  arbitra- 
tors directed  that  one  party  should  pay  certain  specified 
sums  for  certain  articles,  but  that,  if  he  should,  before  the 
said  feast  of  Michaelmas,  disprove  the  receipt  of  such  ar- 
ticles, or  should  produce  before  the  arbitrators,  or  any  of 
them,  better  proof  of  the  payment  by  him  of  certain  other 
sums  of  money,  then  so  much  as  he  proved  payment  of, 
should  be  deducted  from  the  amount  of  what  was  to  be 
paid  at  the  said  feast  ;  this  was  held  to  be  clearly  a  reser- 
vation of  authority,  and,  therefore,  of  no  force.(6) 

Both  reports  of  this  case  so  far  agree  ;  but  Rolle  says  : 
"  That  the  former  part  of  the  award  being  good,  would 
stand,  because  the  authority  of  the  arbitrators  was  deter- 
mined." "Whereas  Hobart  says  that  the  Court  took  time 
to  advise  whether  this  revocation  should  "  frustrate  all  re- 
lating to  the  award,  or  whether  the  award  should  stand, 
and  the  reservation  be  void." 

The  truth  is,  that  if  this  power  of  reservation  were  al- 
lowed to  arbitrators,  the  award  would  be  deprived  of  two 
of  its  most  essential  requisites,  namely,  being  certain  and 
final :  it  would  seem,  therefore,  that,  in  the  case  last  cited, 
the  whole  award  was  vitiated  by  the  reservation  of  author- 
ity which  it  contained.  And  this  conclusion  is,  in  some 
measure,  confirmed  by  the  decision  which  another  case 
received.(c)  This  was  as  follows  : — An  award  declared, 
tnat  if  the  defendant  should  make  it  appear  before  the  20th 

(o)  Eol.  Arbit.  H.  4.  (i)  Eol.  Arbit.  H.  9.  Hot.  218.  S.  G. 

(c)  Eol.  Arbit.  H.  10. 
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of  December,  that  a  certain  article,  about  which  the  dispute 
submitted  had  arisen,  was  delivered  to  the  plaintiff,  then 
the  arbitrators  would  make  a  further  award  within  four- 
teen days  after,  if  they  could  agree  ;  if  not,  that  a  particu- 
lar person  named  as  umpire  should  decide  the  matter 
within  seven  days  after ;  that  the  parties  should  stand  to 
the  award  of  the  arbitrators,  if  they  made  one ;  if  not,  to 
the  determination  of  the  umpire  ;  but  if  the  defendant 
should  fail  in  proving1  the  delivery  of  the  article  in  question 
before  the  20th  of  December,  then  that  the  plaintiff  should 
be  exonerated  from  any  claim  on  that  account.  It  was 
further  awarded  that  the  defendant  should  pay  a  certain 
sum  of  money  to  the  plaintiff  on  the  1st  of  January  after,  if 
no  award  about  the  article  in  question  should  be  previously 
made.  This  award  was  held  void  in  loto. 

In  another  case;(a)  it  was  awarded  that  A.  should  pay 
B.  40/.  by  instalments,  and  if  it  should  appear  to  the  arbi- 
trators that  A.  was  engaged  to  B.  and  G  for  any  debt 
which  was  not  satisfied,  then  that  they  should  repay  him 
the  amount  of  that  debt.  Mutual  releases  were  directed 
to  be  given  ;  and  it  was  provided  in  the  award,  that  if  any 
doubts  should  arise  concerning"  the  interpretation  of  it,  the 
parties  should  stand  to  the  exposition  of  the  arbitrators. 
This  reservation  of  authority  was  considered  not  only  bad 
in  itself,  but  fatal  to  the  whole  award. 

(a)  Winch  and  Grove  v.  Sanders,  Cro.  Jac.  584  ;  and  See  Palmer, 
110.  146. 
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No  delegation  of     The  authority  to  arbitrate  is  a  personal 
Authority,     trust,  and  cannot  be  delegated  by  the  arbi- 
trator to  others.(a  1) 

(a)  Lingood  v.  Bade,  2  Atk.  501.  Jenk.  128.  Emery  v.  Emery, 
€ro.  Eliz.  726. 

{!)  Arbitrators  to  whom  a  controversy  respecting  a  dam,  had  been 
referred,  awarded  that  the  dam  might  be  maintained  at  a  certain 
neight,  and  provided  that  if  at  any  future  time  it  should  be  raised 
higher,  the  matter  should  be  referred  to  three  disinterested  freeholders 
to  decide  whether  any  injury  resulted  therefrom,  and  if  so,  to  direct  that 
the  dam  should  be  reduced  to  its  former  level.  The  court  held  the 
award  invalid  as  exceeding  the  authority  of  the  arbitrators,  in  di- 
recting the  mode  of  adjusting  future  cotroversies.  But  qucere,  as  all 
existing  disputes  were  finally  decided,  why  might  not  the  direction  as 
to  the  adjustment  of  future  disagreements  be  rejected  as  surplusage. 
The  parties  would  not  have  been  bound  by  that  direction.  Levezey  v. 
Oorgas,  4  Dallas,  71. 

Referees  have  no  power  to  refer  a  question  of  law  to  the  court  for  de- 
cision, unless  so  authorized  by  the  submission.  Sutton  v.  Horn,  7  Ser- 
geant &  Rawle,  228.  Kingston  v.  Kincaid,  1  Washington,  C.  C.  448. 

In  Manser  v.  Heaver,  3  Barnwall  &  Adolphus,  295,  an  arbitrator, 
after  awarding  that  one  party  should  clear  out  the  bed  of  a  stream  of 
water,  directed  that  if  any  dispute  arose  in  reference  to  the  execution 
of  the  award,  the  matter  should  be  referred  back  to  him  for  decision. 
The  court  held  this  provision  to  be  void,  but  sustained  the  award  in 
other  respects.  The  duty  of  the  arbitrator  was  to  decide  the  existing 
controversy.  Having  done  that,  his  authority  was  at  an  end,  and  he 
had  no  power  to  direct  the  manner  in  which  future  disputes  should  be 
adjusted.  Where  an  arbitrator  does  not  decide  definitively  all  the 
matters  submitted  to  him,  butreserves  to  himself,  or  delegatesto  another, 
the  decision  of  some  question  respecting  the  matter  in  dispute,  or  the 
manner  in  which  any  specific  direction  is  to  be  executed,  his  award  will 
be  bad  in  loto. 

Thus  where  an  arbitrator  directed  that  one  party  should  convey  cer- 
tain estates,  without  directing  in  what  mode  the  conveyance  should  be 
made,  but  provided  that  in  case  any  dispute  arose,  as  to  what  convey- 
ances should  be  necessary,  "  the  same  shall  be  settled  and  approved 
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An  award,  therefore,  to  abide  by  the  future  award  of 
another,  would  be  bad.(a)  But,  where  an  award  has  for- 
merly been  made  of  the  same  matters,  it  seems  that  suc- 
ceeding arbitrators  may  adopt  it  as  their  own  generally, 
or  with  such  alteration  as  they  may  deem  expedient,  and 
direct  the  parties  to  observe  it.(6) 

In  cases,  too,  where  the  arbitrators  are  unable  to  decide 
accurately  upon  some  particular  point,  from  a  want  of 
technical  knowledge  of  the  subject,  they  may  avail  them- 
selves of  the  judgment  of  a  third  person,  and  leave  to  him 
to  determine  particular  details  of  their  award  as  to  the  ex- 
tent of  what  either  party  shall  pay  or  receive,  or  as  to  the 
form  and  manner  in  which  the  award  shall  be  carried  into 
executiori.(c  1) 

(a)  Rol.  Arbit.  H.  11.  B.  20.  Hard.  43.  Jenk.  128. 

(b)  Rol.  Arbit.  H.  12.  (c)  Emery  v.  Wase,  6  Ves.  846. 

between  the  parties,  by  suck  counsel  or  solicitor,  as  I  [the  arbitrator] 
shall  appoint."  The  court  held  that  the  reservation  of  judicial  author- 
ity was  clearly  bad,  and,  the  arbitrator  having  neglected  to  decide 
what  conveyances  should  be  made,  that  the  whole  award  was  void. 
Tundy  v.  Tundy,  5  Jurist,  726.  S.  C.  9  Dowling,  P.  C.  1044. 

So  where  an  award  directed  that  one  party  should  put  certain  prem- 
ises in  good  and  tenantable  repair,  to  the  satisfaction  of  a  third  party,  it 
was  held  bad  as  to  the  whole.  The  award  could  not  be  executed  with- 
out recourse  to  the  third  party.  Tomlin  v.  The  Mayor  of  Fordwick,  5 
Adolphus  &  Ellis,  147. 

(1)  This  question  came  before  the  House  of  Lords  in  the  case  of  An- 
derson v.  Wallace,  3  Clark  and  Finelly,  26,  and  after  a  full  examination, 
the  case  cited  in  the  text  was  unqualifiedly  approved. 

Where  a  particular  matter,  among  others  submitted  to  an  arbitrator, 
was  referred  by  the  arbitrator,  with  the  consent  of  the  parties,  to  a 
person  agreed  upon  between  the  parties ;  such  person  to  report  how 
much  was  due  to  the  plaintiff  in  respect  to  such  matter,  and  his  report 
to  be  taken  by  the  arbitrator,  in  making  up  his  sward,  as  conclusive 
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An  award  was  made  as  to  the  surrender  of  a  lease ;  but, 
the  plaintiff  requiring-  an  allowance  for  improvements 
which  he  had  made,  the  arbitrators,  not  thinking  them- 
selves qualified  to  judge  as  to  this  particular  question,  nom- 
inated five  persons,  any  four  or  three  of  whom  were  to 
regulate  the  extent  of  such  allowance.  The  parties  to  the 
original  submission  assented  to  this,  and  bound  themselves 
to  abide  by  the  decision  of  the  persons  so  nominated. 
Three  of  the  nominees  made  an  award  ;  and  the  Court 
held,  upon  an  objection  made,  that  the  directions  as  to  the 
lease  and  the  improvements,  formed  now  one  entire  award, 
and  they  decreed  performance.(a) 

In  the  case  of  Lingood  v.  Eade,(/>)  it  was  awarded, 
amongst  other  things,  that  the  plaintiff  and  defendant,  their 
respective  executors  and  administrators,  should  mutually 

(a)  Church  v.  Roper,  1  Ch.  Rep.  75.  (b)  2  Atk.  501. 

evidence,  it  was  held  that  there  was  no  improper  delegation  of  authority. 
Sharp  v.  Nowell,  6  Manning,  Granger  &  Scott,  258. 

The  members  of  a  copartnership  had  agreed  to  a  dissolution,  and  re- 
ferred the  affairs  of  the  company  to  a  master  for  settlement ;  and  they 
asked  that  the  decree  might  contain  this  provision  :  "  Liberty  to  the 
parties  to  refer  the  question  of  accounts  or  prices,  or  any  part  thereof,  to 
arbitration,  and  the  award  or  awards  to  be  adopted  by  the  master,  and 
included  in  his  report  or  reports,  as  an  item  or  items  in  the  said  ac- 
counts." The  court  gave  the  master  liberty  to  adopt  the  conclusions  of 
the  arbitrators,  but  would  not  make  them  binding  upon  him.  Scule  v. 
Fothergill,  8  Beavan,  301. 

Two  persons  chosen  to  appraise  an  estate,  employed  two  surveyors  to 
survey  and  value  the  buildings  thereon.  Upou  objection  to  this  pro- 
ceeding, the  court  said  that  if  the  arbitrators  had  agreed  to  be  bound  by 
the  opinion  of  the  surveyors,  there  would  have  beun  groat  weight  in  the 
objection,  but  that  they  were  authorized  to  receive  such  opinion  as  evi- 
dence, and  to  adopt  it  if  worthy  of  credit.  Hopcraft  v.  Hicktuan,  2  Si- 
mona  &  Stuart,  130. 
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execute  and  deliver  to  each  other  a  good  and  sufficient 
release  and  discharge  (the  form  to  be  previously  settled 
by  one  of  the  Masters  of  the  Court  of  Chancery,  in  case 
the  said  Court  should  be  pleased  to  give  directions  for  the 
settling  thereof,)  whereby  the  said  parties  should  respect- 
ively release  to  each  other  all  matters  in  difference  be- 
tween them,  &c.  To  this  award  it  was  objected  that  the 
arbitrator  had  improperly  delegated  a  power  which  it  be- 
longed to  him  alone  to  exercise.  But  the  Chancellor  over- 
ruled the  objection,  observing,  at  the  same  time,  that  if  the 
award  had  said  that  the  release  should  be  settled  by  the 
Court  first,  and  that  then  the  arbitrators  would  consider 
whether  they  should  order  a  release  between  the  parties  ; 
this  would  have  been  very  different,  and  he  should  have 
inclined  to  think  it  a  delegation  of  their  power,  and  the 
award  consequently  void. 

Again,  where  an  arbitrator  directed  that  such  an  action 
should  be  brought  as  by  the  advice  of  counsel,  might  be 
thought  best  for  deciding  a  particular  question  ;  (a)  that 
one  party  should  give  the  other  a  release,  as  fully  and  ben- 
eficially as  counsel  might  devise ;  (6)  be  bound  in  an  obli- 
gation by  the  advice  of  counsel;  (c)  pay  costs,  to  be  taxed 
by  the  proper  officer  ;  (d)  the  award  was,  in  each  of  these 
cases,  held  to  be  unimpeachable ;  since  the  arbitrator  was 
at  perfect  liberty,  under  such  or  similar  circumstances,  to 


(a)  Bro.  37. 

(b)  Rol.  Arbit.    H.  7.    Cater  v.    Startute,  Styles,  217 ;  and   see  Lin- 
good  v.  Eade,  2  Atk.  501. 

(c)  Rol.  Arbit.  H.  5. 

(d)  Lingood  v.  Eade,  2  Atk.  501.      Furnis  v.  Hallam,  Barnes,  166. 
Winter  v.  Garlick,  Salk.  75.  6  Mod.  195.  S.  C.     Worrall  v.  Ackworth, 
2  Keb.  331.,  and  see  Hunter,  v.  Bennison,  Hard.  43. 
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avail  himself  of  the  knowledge  of  others,  and  to  adopt  their 
judgment  as  his  own. 

It  must  be  observed,  however,  that  the  person  whose 
judg-ment  is  so  adopted,  ought,  avowedly,  to  possess  the 
technical  knowledge  required,  and  be  plainly  more  capa- 
ble of  doing  substantial  justice  to  the  particular  case  refer- 
red to  him  than  the  arbitrator  himself.  For  it  seems  that, 
had  it  been  awarded  that  such  an  action  should  be  brought, 
or  such  a  release  given,  not  as  counsel,  but  as  an  indiffer- 
ent person  might  advise  ;  that  the  amount  of  costs  should 
be  taxed  by  persons  not  officers  of  the  Court,  or  the  like  ; 
such  directions  would  have  been  void,  as  delegating  au- 
thority to  persons  not  more  competent  than  the  arbitrator 
to  decide,  (o)  And  where  it  was  awarded  that  A.  should 
beg  B.'s  pardon  in  such  form  as  B.  should  appoint,  this 
was  considered  an  improper  delegation  of  the  arbitrator's 
authority,  and  therefore  of  no  effect,  (b) 

It  is  veiy  usual,  when  a  cause  is  referred. 

Power  as  to  * 

to  provide  by  the  submission  that  the  costs 
shall  abide  the  event  of  the  award,  and  the 
reason  of  this  is,  that  the  arbitrator  may  not  be  able  to 
deprive  the  party  who  is  in  the  right  of  costs  ;  it  is,  how- 
ever, to  be  considered  as  the  restriction  of  a  power,  which 
an  arbitrator  would  otherwise  necessarily  have,  of  allow- 
ing costs  at  his  election,  (c) 

It  has  been  doubted  (d)  whether  the  last  cited  case  refer 
to  the  costs  of  the  action,  or  of  the  arbitration.  It  is  urged 
in  favor  of  the  latter  position,  that  the  case  there  cited 

(a)  Kol.  Arbit.  H.  6.  Nott  v.  Long.  Ca.  temp.  Hardw.  181.  Strange, 
1025.     1  Barnard,  463. 

(b)  Glover  v.  Barry,  Lutw.  1597.  Salk.  71.  8.  C. 

(c)  Roe  v.  Doe,  2  T.  R.  644.  (d)  See  Kyd  on  Awards. 
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from  Rolle,  relates  to  the  costs  of  reference ;  and  Mr.  Kyd 
states  that  he  was  himself  in  court  when  the  case  in  ques- 
tion was  decided,  and  that  such  was  the  understanding-  at 
that  time ;  but  he  confesses,  in  a  subsequent  part  of  his 
work,  that  he  was  not  then  aware  of  the  case  of  Chandler 
v.  Fuller,  nor  was  it  alluded  to  when  that  of  Roe  v.  Doe 
was  decided.  We  may  remark,  however,  that  the  Court 
declared  upon  this  latter  occasion  that  the  power  of  award- 
ing- costs  "  was  necessarily  consequent  to  the  authority 
conferred  upon  the  arbitrator  of  determining-  the  cause  ;" 
and  this  can  scarcely  be  taken  as  applicable  to  the  costs 
of  the  arbitration,  the  existence  of  such  a  power  being- 
certainly  by  no  means  necessarily  consequent  from  the  au- 
thority to  decide  the  cause. 

The  word  "  event"  thus  used  means  the  "  leg-al  event," 
and  the  party,  in  whose  favor  the  award  is  made,  will  be 
entitled  to  the  same  costs  as  if,  the  cause  having  proceed- 
ed to  trial,  he  had  obtained  a  verdict,  (a  1) 

(a)  Swinglehurst  v.  Altham  and  another,  3  T.  E.  138,  and  see  Alder 
11.  Savill  and  others,  5  Taunt.  454. 

(1)  When  a  cause  is  referred,  or  a  cause  and  all  matters  in  differ- 
ence, the  costs  of  the  cause  to  abide  the  event  of  the  award,  there  must 
be  a  determination  of  the  cause  in  favor  of  one  of  the  parties.  A 
mere  determination  of  the  suit  will  not  be  sufficient.  And  where  a 
cause  is  referred  with  other  matters,  a  general  finding  in  favor  of  one 
of  the  parties  will  not  entitle  him  to  the  costs.  Thus,  where  a  reple- 
vin suit  and  all  matters  relating  to  the  distress  were  referred,  and  the 
award  found  that  the  plaintiff  should  pay  a  certain  sum  for  rent,  and 
directed  that  the  suit  should  be  discontinued,  it  was  held  that  there 
was  no  adjudication  in  respect  of  the  suit  in  favor  of  either  party ; 
and,  therefore,  that  the  award  was  bad.  In  re  Luming  and  Fearnly,  5 
Barnwell  and  Adolphus,  403. 

So  where  a  cause  and  all  matters  in  difference  between  the  parties 
were  referred,  the  costs  of  the  action  to  abide  the  event  of  the  award, 
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Where  the  parties  to  a  reference  on  one  side  were  exe- 
cutors, and,  upon  an  award  that  nothing  was  due  from  the 

and  the  costs  of  the  reference  and  award  to  be  in  the  discretion  of  the 
arbitrator,  the  court  said :  "  The  arbitrator  awards  a  certain  sum  of 
money  to  be  paid  by  the  defendant  to  the  plaintiff  upon  some  account, 
but  it  is  left  in  perfect  uncertainty  whether  this  sum  is  to  be  paid  in 
respect  to  the  matters  in  difference,  or  in  respect  to  the  action ;  and 
unless  by  this  award  the  arbitrator  has  in  effect  decided  what  the 
result  in  this  action  is  to  be,  and  further,  has  decided  it  in  the  plain- 
tiff's favor,  how  are  the  costs,  which  are  to  abide  the  event  of  the 
award,  to  be  given  in  favor  of  the  successful  party  ?  If  I  am  to  make 
any  conjecture,  I  should  say,  that  it  seems  to  me  that  it  must  be  in 
respect  to  the  other  matters  in  difference,  and  not  in  respect  of  the 
action  that  he  has  decided ;  in  Gray  v.  G-wennap,  the  words  de  praem- 
issis  seems  to  have  been  thought  of  considerable  weight  in  sustaining 
an  award ;  at  all  events,  those  words  are  not  found  here.  It  seems  the 
award  leaves  it  uncertain  in  respect  of  what  the  finding  is,  and  accord- 
ing to  every  day's  practice,  must  be  set  aside."  Crosbie  v.  Holmes,  3 
Dowling&  Lowndes,  566;  s.  c.  15  Law  J.  Rep.  (N.  S.)  Q.  B.  125. 

So,  too,  where  an  action  of  assumpsit  was  referred,  in  which  there 
were  several  issues  joined  upon  the  pleas  of  non-assumpsit,  payment, 
and  a  set-off,  together  with  all  matters  in  difference,  and  the  award 
directed  the  plaintiff  to  pay  the  defendant  a  certain  sum,  it  was  held 
consistent  with  this  finding  that  the  plaintiff  may  have  succeeded  on 
one  of  the  issues  and  the  defendant  on  the  others ;  or  that  the  arbitra- 
tor may  have  found  all  the  issues  in  favor  of  the  plaintiff,  and  may 
have  awarded  the  money  to  be  paid  to  the  defendant  in  respect  of  the 
other  matters  in  difference.  A  rule  for  an  attachment  was,  therefore, 
discharged.  Pearson  v.  Archbold,'  1 1  Meeson  &  Welsby,  477. 

And  even  where  both  the  cause  and  the  other  matters  in  difference 
are  decided  in  favor  of  one  party,  it  may  be  necessary  that  there  be  a 
distinct  adjudication  upon  each;  the  scale  upon  which  the  costs  are  to 
be  taxed  being  dependent  upon  the  amount  recovered  in  the  case. 

Thus  where  an  action  on  a  promissory  note  to  which  several  pleas 
had  been  pleaded,  was  referred,  with  all  matters  in  difference,  and  the 
arbitrator  awarded  that  "  the  plaintiff  is  entitled  to  judgment  on  tliu 
whole  declaration,  and  that  judgment  be  entered  accordingly  for  the 
plaintiff;  and  I  do  award  that  the  defendant  shall  pay  to  the  plaintiff 
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opposite  party  to  them,  the  Master  taxed  that  party  his 
costs,  the  Court  held  that  the  executors  were  not  liable, 

the  sum  of  5/.  2s.  8d.,  which  I  find  to  be  due  and  owing  on  a  balance 
of  all  accounts  and  transactions  between  them,"  the  award  was  set 
aside  on  the  ground  that  there  was  not  such  a  finding  hi  respect  to  the 
action  as  to  enable  the  court  to  determine  upon  what  scale  the  costs 
were  to  be  taxed.  Lund  v.  Hudson,  7  Jurist,  992. 

So,  too,  where  the  costs  of  the  cause  and  of  the  reference  were  to 
abide  the  event,  and  the  arbitrator  awarded  a  sum  generally,  it  was 
held  that  there  should  have  been  a  distinct  adjudication  in  respect  to 
the  case,  there  being  otherwise  no  rule  by  which  to  tax  the  costs. 
Rule  v.  Bryde,  1  Welsby,  Hurlstone  &  Gordon,  151.  See  also  Elle- 
mauv.  Williams,  13  Law  J.  Rep.  (N.  S.)  Q.  B.  219. 

Where  a  cause  alone  is  referred,  the  costs  to  abide  the  award,  and 
there  are  several  issues,  there  must  be  a  determination  of  each  issue. 
Bourke  v.  Loyd,  10  Meeson  and  Welsby,  550. 

AVI icre  the  costs  of  the  reference  and  award  are  to  abide  the  event, 
it  is  necessary  that  there  should  be  a  determination  of  all  the  mat- 
ters in  issue,  but  not  that  there  should  be  a  distinct  adjudication  upon 
each.  It  is  the  final  result  which  fixes  the  liability  for  these  costs. 

A  defendant  had  pleaded  two  pleas,  the  general  issue,  and  a  set-off. 
The  cause  was  referred,  the  costs  of  the  reference  to  abide  the  event  of 
the  award.  The  arbitrators  decided  that  the  plaintiff  had  no  cause  of 
action,  but  said  nothing  about  the  set-off.  It  was  objected  that  both 
issues  should  have  been  decided  specifically.  But  the  court  held,  that 
if  the  parties  had  intended  that  the  arbitrator  should  award  distinctly 
upon  each  issue  in  the  action,  they  ought  to  have  stated  it.  The  arbi- 
trator had  decided  the  action,  by  saying  that  the  plaintiff  is  not  enti- 
tled to  recover ;  and  they  expressed  the  opinion,  that  the  words  "event 
of  the  award"  must  mean  the  event  as  to  the  action  itself,  and  not  the 
determination  as  to  the  particular  issues.  Duckworth  v.  Harrison  4 
Meeson  &  Welsby,  432. 

In  Hemsworth  v.  Brian,  1  Manning,  Granger  &  Scott,  131,  the  arbi- 
trator awarded,  that  on  the  first  count  in  the  declaration  the  plaintiff 
had  no  cause  of  action,  but  on  the  second,  third  and  fourth  counts  he 
was  entitled  to  recover  681.  9s.  Id.  He  then  further  awarded,  that  on 
an  account  of  all  matters  in  difference,  including  the  sum  thus  found 
due  in  the  action,  the  defendant  was  entitled  to  recover  1 71.  7s.  5d. 
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since,  if  a  verdict  had  passed  against  them  or  they  had 
been  non-suited,  they  would  not  have  been  answerable  for 
costs,  (a) 

(a)  Highnam  and  others,  executors,  v.  Hassell,  cited  3  T.  R.  138. 

It  was  contended  that  the  costs  of  the  cause,  on  the  three  counts  found 
for  the  plaintiff,  should  have  been  awarded  to  him.  But  the  court 
held  that  the  result  meant  the  final  determination  of  the  whole  matters 
in  dispute,  which  were  to  result  in  a  balance  one  way  or  the  other,  and 
that  the  costs  were  to  follow  this  general  balance,  and  not  the  determina- 
tion of  the  specific  issues. 

And  where  an  arbitrator  awarded  that  the  plaintiff  had  a  good  cause 
of  action  upon  certain  counts,  upon  which  he  assessed  the  damages  and 
directed  that  no  farther  proceedings  should  be  had  in  the  action,  but 
gave  no  direction  as  to  the  other  counts,  it  was  held  that  it  is  not  com- 
petent to  an  arbitrator,  unless  where  the  costs  are  in  his  discretion,  to 
omit  to  decide  upon  all  the  matters  referred  to  him,  so  as  to  give  them 
euch  a  legal  event  as  shall  authorize  the  officer  of  the  court  to  tax  the 
costs.  Here  he  could  not  tax  the  costs  for  either  party  as  to  those 
counts  on  which  there  had  been  no  decision,  and  therefore  the  award  was 
set  aside.  Norris  v.  Daniel,  10  Bingham,  507. 

Not  only  must  there  be  a  determination  of  all  the  matters  submit- 
ted, but  a  determination  in  favor  of  one  of  the  parties.  Where  a  part 
of  the  matters  are  found  in  favor  of  one,  and  a  part  in  favor  of  the  other, 
it  is  impossible  to  tell  which  is  entitled  to  the  costs. 

In  the  reference  of  an  action  of  trespass,  the  arbitrator  decided  that 
in  respect  of  some  of  the  alleged  trespasses  the  defendant  was  guilty, 
and  in  respect  of  others,  not  guilty ;  that  the  right  of  property  in  a 
certain  pump  in  dispute  was  in  the  plaintiff,  but  that  the  defendant  had 
an  easement  therein;  and  that  the  expense  of  keeping  it  in  repair 
should  be  borne  by  both  jointly,  it  was  held  that  there  was  not  such  a 
legal  determination  of  the  matter  as  to  justify  the  imposition  of  the 
costs  upon  the  defendant,  Boodle  v.  Davies,  3  Adolphus  &  Ellis,  200. 

But  where  some  of  the  matters  are  decided  in  favor  of  one  party, 
and  some  in  favor  of  the  other,  yet  if  the  final  result  may  be  expressed 
in  a  balance  in  favor  of  one  party,  that  will  be  such  a  legal  event  of  the 
award  as  to  give  the  party  his  costs.  Hemsworth  v.  Brian,  supra. 


84  ARBITRATORS    AND    UMPIRE.  191 

In  another  case  (a)  arbitrators  decided  that  the  plaintiff's 
original  demand  was  only  37s.,  and  awarded  him  that 
sum.  It  was  the  opinion  of  the  Court  that  the  plaintiff 
was  not  entitled  to  costs  any  more  than  he  would  have 
been,  if  on  a  trial,  he  had  recovered  under  40s.  damages, 
but  that  on  a  suggestion,  to  be  entered  by  leave  of  the 
Court,  the  defendant  would  be  entitled  to  costs  ;  and  the 
same  would  have  been  the  case  if  it  had  appeared  by  the 
award  that  the  plaintiff's  demand  was  originally  under 
40s.,  and  he  might  have  recovered  it  in  a  court  of  con- 
science. (6) 

In  an  action  of  trespass  for  pulling  down  the  plaintiff's 
gate;  &c.,  the  declaration  contained  several  counts,  one  of 
which  was  for  an  assault,  (c)  Justifications,  under  a  right 
of  way,  were  pleaded  to  all  the  counts  except  this ;  and 
not  guilty  to  the  whole.  The  cause  was  referred,  and  the 
costs  directed  to  abide  the  event  of  the  reference.  The 
arbitrator  awarded  a  right  of  way  on  foot,  on  horseback, 
and  with  cattle,  to  the  defendants,  but  different  from  any 
laid  ;  and  5s.  to  the  plaintiff  for  the  assault ;  it  having  been 
committed  in  an  attempt  to  maintain  a  right  of  way,  which 
the  arbitrator  negatived,  viz. :  a  right  for  carriages  also. 
The  Court  held,  that  by  the  costs  being  to  abide  the  event 
of  the  award,  was  to  be  understood  the  legal  event ;  that 
the  authority  of  the  judge  to  certify,  was  not  transferred  to 
the  arbitrator ;  and  the  damages  awarded  being  under  5s., 
the  plaintiff  was  not  entitled  to  any  more  costs  than  dam- 


(a)  Butler  v.  Grubb,  H.  T.  23  Geo.  3.  cited  2  T.  K.  139. 
(A)  Watson  v.  Gibson,  Hill.  33  Geo.  3.     Harrison  v.  Slater,  Trin,  44 
Geo.  3.  cited  Tidd's  Prac.  884. 

(c)  3  T.  R.  138.      Swinglehurst  v.  Altham  and  another. 
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BUTLER,  J.  more  particularly  observed :  "  It  appears 
strongly  on  the  face  of  the  award,  that  the  assault  found 
was  committed  in  the  closes  of  the  plaintiff,  in  asserting 
the  way  justified  in  the  pleadings,  but  negatived  by  the 
arbitrator ;  but  though  we  may  think  that  was  the  fact, 
yet  the  way  found  must  be  intended  to  be  the  way  plead- 
ed ;  and  that  goes  to  the  assault  justified  ;  so  do  the  foot- 
ways confessed.  The  assault  found,  then,  must  refer  to 
the  count  for  the  assault  where  there  is  no  justification. 
On  this  we  must  take  it  there  has  been  a  verdict  for  the 
plaintiff  of  5s.  damages.  But  we  cannot  consider  this  find- 
ing of  the  arbitrator  as  the  certificate  of  a  judge  under  22 
and  23  Car.  2.  Therefore  the  plaintiff  is  entitled  to  no 
more  costs  than  damages." 

The  authority  of  the  last  cited  case  has  been  subse- 
quently acknowledged  by  the  Court  of  King's  Bench. 

In  an  action  (a)  for  breaking  and  entering  the  plaintiff's 
close,  and  destroying  the  corn  growing  there ;  on  not 
guilty  pleaded,  it  was  agreed  that  a  verdict  should  be 
taken  for  the  plaintiff  with  10/.  damages,  subject  to  the 
award  of  an  arbitrator  ;  the  costs  were  to  abide  the  event. 
The  arbitrator  gave  10s.  damages,  but  found  that  the  tres- 
pass was  wilful,  being  after  notice,  and  directed  the  de- 
fendant to  pay  the  plaintiff  his  costs.  The  Court  regretted 
that  no  provision  had  been  made  in  the  rule  of  reference 
for  the  case  of  such  a  finding  by  the  arbitrator,  since,  if  the 
cause  had  been  tried,  and  the  same  conclusion  come  to 
before  a  judge,  his  certificate  would  have  carried  the  costs. 
Having,  however,  the  authority  of  a  decided  case  that  an 
arbitrator  is  not  in  this  respect  substituted  for  a  judge,  to 
whom  alone  the  statute  has  given  the  power  of  certifying 

(a)  Ward  v.  Mallinder,  5  E.  K.  489. 
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the  costs,  the  Court  observed  that  the  case  stood  as  a  ver- 
dict for  10s.  damages,  without  a  certificate;  and  the  costs 
being,  by  the  rule  of  reference,  to  abide  the  event,  must 
mean  the  legal  event,  and,  therefore,  the  plaintiff  could 
not  have  costs. 

And,  in  a  later  case,  where  an  arbitrator  decided  that  a 
trespass  on  land  had  been  committed,  and  awarded  no 
damages,  but  that  each  party  should  pay  his  own  costs, 
the  Court  held  that,  the  costs  being  by  the  submission  to 
abide  the  event,  the  plaintiff  was,  under  such  circumstances, 
entitled  to  no  costs.  An  award,  it  was  said,  could  not 
have  the  effect  of  a  judge's  certificate.(a) 

Where  costs  are  to  abide  the  event,  the  arbitrator  has 
no  power  to  direct  those  costs  to  be  set  off  against  the 
costs  of  a  prior  cause,  although  all  matters  in  difference  be 
referred.  Such  a  direction  in  an  award,  however,  will 
only  vitiate  it  pro  lanto.(b  1) 

If  a  cause  be  referred  under  an  order  of  nisi  prius,  but 
a  verdict  be  nevertheless  taken  for  the  plaintiff  to  a  cer- 
tain amount,  as  a  security  for  what  shall  be  awarded  to  be 
paid  to  him  and  costs,  the  arbitrator  cannot  award  a  sum 
to  be  paid  to  the  plaintiff  without  costs,  because,  by  the 
terms  of  the  order,  he  was  precluded  from  entering  at  all 
into  the  question  of  costs.(c) 

(a)  Willis  v.  Osborne,  1  Chit.  Rep.  183. 

(5)  Unsfced  v.  Kidd,  1  Chit.  Hep.  526.      Tidd.  Prac.  (8th  edit.)  885. 

(c)  Tidd.  Prac.  885.  cites  Sayer,  177. 


(1)  In  such  case  the  arbitrator  is  not  required  to  fix  the  amount  of 
the  costs,  and  it  may  admit  of  doubt,  whether  he  has  the  power  to  do 
BO.  Hemsworth  v.  Brian,  1  Manning,  Granger  &  Scott,  131.  Boodle 
v.  Davies,  3  Adolphus  &  Ellis,  200.  Kendrick  v.  Davis,  5  Cowling's 
Practice  Cases,  693. 

26 
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When  an  arbitrator  awards  something-  to  be  done  which 
proves  that  the  event  in  fact  is  in  favor  of  the  plaintiff,  he 
is  entitled  to  costs,  although  it  be  not  expressly  awarded 
that  a  verdict  shall  be  entered  for  him.(o) 

Where  an  action  of  ejectment  was  referred,  and  it  form- 
ed part  of  the  rule  that,  if  the  arbitrator  should  award  that 
the  plaintiff  had  any  cause  of  action,  he  should  have  costs, 
as  in  a  court  of  law  ;  and  the  arbitrator  directed  that  the 
premises  in  dispute  should  be  given  up  to  him,  the  costs  of 
the  action  paid  to  him,  and  also  a  sum  of  money  for  loss  of 
rent,  but  did  not  expressly  state  that  the  plaintiff  had  any 
cause  of  action,  the  Court  held  the  defendant  liable  for 
the  costs  so  awarded.(ft) 

The  term  "costs,"  when  it  is  generally  expressed  that 
they  shall  abide  the  event  of  the  award,  applies  to  the 
costs  of  reference,  as  well  as  to  the  costs  of  suit ;  and  the 
Master  may  tax  them  accordingly.(c) 

Two  cases(fZ)  occurred  in  the  Common  Pleas  where  the 
arbitrator,  having  directed  one  party  to  pay  the  costs  gen- 
erally, to  be  taxed  by  the  proper  officer,  the  Court  held, 
after  a  communication  with  the  Master  of  the  Court  of 
King's  Bench,  that  the  word  "  costs,"  so  used,  did  not  ap- 
ply to  the  costs  of  the  reference,  and  that  the  prothonotary 
had  no  right  to  include  them.  But  when  the  above  case 
of  Wood  v.  O'Kelly  was  decided,  the  Court  of  King's  Bench 
said  that  they  considered  these  two  cases  to  have  turned 
upon  the  particular  wording  of  the  rules  of  reference. 

In  general,  if  the  costs  be   not   directed  to   abide  the 

(a)  Anon.  Smith's  Rep.  426. 

(b)  Doe,  Dem.  Williams,  v.  Richardson.  8  Taunt.  697. 

(c)  Wood  v.  O'Kelly,  9  E.  R.  436,  but  see  Barnes,  123. 

(d)  Brown  v.  Marsden,  1  H.  Black.  220.     Bradley  v.  Tunstow,  1  B. 
and  P.  34.     See  Willes,  64. 
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event,  a   discretionary  power  over  them  is  vested  in  the 
arbitrator.(l)     Sometimes  this  power  is  limited  by  the  sub- 

(1)  This  proposition  is  stated  iu  terms  too  general.  Under  a  sub- 
mission at  common  law,  the  arbitrator  had  no  power  over  the  costs, 
and  each  party,  it  would  seem,  must  bear  his  own  expenses  in  procur- 
ing evidence,  and  pay  a  moiety  of  the  costs  of  the  award.  Firth  v. 
Robinson,  1  Barnwall  &  Cresswell,  277.  The  rule  is  clearly  laid  down 
by  Tindall,  C.  J.,  in  Taylor  v.  Lady  Gordon,  9  Bingham,  570,  that 
in  cases  of  reference,  where  the  order  of  nisi  prius  is  silent  upon  the 
subject  of  the  costs  of  the  reference  and  award,  the  arbitrator  has  no 
authority  to  adjudicate  upon  them,  but  each  party  must  bear  his  own 
expenses,  and  the  half  of  the  award.  In  the  case  before  him,  he  said  :  "  A 
large  field  of  inquiry  is  open  before  the  arbitrator,  quite  independ- 
ent of  the  question  at  issue  in  the  cause.  The  parties  have  made  a 
bargain  with  each  other,  consisting  of  many  particulars,  in  which  there 
is  no  mention  of  costs  of  the  reference  to  be  given  by  the  arbitrator. 
We  think,  therefore,  that  in  this  particular  case,  the  costs  of  the  refer- 
ence do  not  follow  the  costs  of  the  cause,  but  each  party  must  bear  his 
own  costs,  and  half  the  award." 

In  Strutt  v.  Kogers,  an  application  had  been  made  for  an  attachment, 
to  enforce  an  award  which  included  the  costs  of  the  reference.  The 
submission  provided  for  a  reference  of  all  matters,  except  the  costs  of 
the  action  or  suit,  which  were  to  abide  the  event  of  the  reference.  The 
court  held,  that  as  there  were  no  words  which  would  include  the  gen- 
eral costs,  the  arbitrator  had  no  power  over  them,  and  they  discharged 
the  rule  for  an  attachment.  7  Taunton,  213. 

In  one  case  the  costs  of  the  reference,  under  the  peculiar  circum- 
stances, were  held  to  be  costs  in  the  cause,  and  to  follow  the  event  of 
the  award.  The  plaintiff  had  recovered  a  verdict  in  trover  for  certain 
goods,  but  consented  to  receive  back  the  goods  in  reduction  of  the  ver- 
dict, allowance  being  made  for  their  deterioration.  The  matter  was 
referred  to  an  arbitrator  to  fix  the  amount  at  which  the  goods  should 
be  received.  In  the  taxation  of  the  costs,  the  master  allowed  the  ex- 
penses of  the  witnesses  attending  the  reference.  The  court  sustained 
the  reference.  Tregoning  v.  Attenborough,  7  Bingham,  733.  See  also 
Grove  v.  Cox,  1  Taunton,  1G5.  Stratton  v.  Green,  8  Bingham,  437. 

In  this  country  the  course  of  decisions  has  not  been  uniform,  some 
of  the  states  adopting  the  common  law  principle,  that  no  authority  over 
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mission  ;  as  where  it  was  given,  so  far  as  the  costs  of  the 
action  and  special  jury  were  concerned  ;  in  which  case 
the  authority  did  not,  of  course,  extend  to  the  costs  of  the 
arbitration.(ct)  And  in  a  case  where  it  was  agreed  that 
the  costs  of  the  cause  should  abide  the  event,  costs  of  the 
special  jury  and  reference  to  be  in  the  discretion  of  the  ar- 
bitrator, the  Court  held  that,  having  directed  a  verdict  for 
the  plaintiff,  he  could  not  direct  the  costs  of  the  special 
jury  (which  had  been  obtained  by  the  defendant)  to  be 
paid  by  the  plaintiff,  and  that  the  fair  meaning  of  the  sub- 
mission was  that  the  arbitrator  should  have  the  power  of 
allowing  the  costs  of  the  special  jury  as  costs  in  the  cause, 
if  the  party  moving  for  them  had  succeeded.  (6) 

(a)  George  v.  Lousley,  8  E.  K.  12.          (b)  1  B.  and  A.  663. 

the  costs  is  vested  in  arbitrators,  as  incident  to  their  appointment  and 
office.  While  others  have  held,  that  under  the  usage  and  practice  in 
their  states,  arbitrators  are  understood  to  have  an  implied  power  over 
the  costs  of  the  arbitrament  and  award.  Peters  v.  Peirce,  8  Massachu- 
setts, 398.  Dolbier  v.  Wing,  3  Greenleaf,  421.  Gordon  v.  Tucker,  6 
Greenleaf,  247.  Ailing  v.  Munson,  2  Connecticut,  694.  Strang  v. 
Fergusson,  14  Johnson,  101.  Cox  v.  Jagger,  2  Cowens,  638.  Joy  v. 
Simpson,  2  New  Hampshire,  179.  Brown  v.  Mathes,  5  New  Hamp- 
shire, 229.  But  here,  as  in  England,  a  reference  of  a  cause  pending  in 
court,  gives  the  arbitrator  power  over  the  costs  of  suit.  Nelson  v.  An- 
drews, 2  Massachusetts,  164.  Buckland  v.  Conway,  16  Massachusetts, 
396.  And  in  such  case,  he  may  award  the  costs  to  one  party,  although 
he  directs  that  a  judgment  shall  be  rendered  for  the  other  party.  Ba- 
con v.  Crandon,  15  Pickering,  79. 

But  where  the  statute  provides  that  a  party  to  a  suit  shall  not  recov- 
er costs,  an  arbitrator  has  no  power  to  award  them.  Lewis  v.  England, 
4  Binney,  5. 

It  has  been  held,  that  a  statute  limiting  the  costs  to  be  recovered  in 
a  suit,  to  one  fourth  of  the  damages  recovered,  does  not  extend  to  a 
judgment  rendered  upon  the  report  of  referees.  Moore  v.  Heald,  7 
Massachusetts,  467. 
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In  few  cases,  where  the  submission  is  specially  worded, 
can  difficulty  arise ;  but  some  doubt  has  existed  as  to  the 
authority  of  an  arbitrator  over  the  costs  of  reference,  where 
he  has  only  a  general  power  over  the  costs  by  the  sub- 
mission, or  where  costs  are  not  mentioned  in  it  at  all. 

In  the  former  case,  from  the  construction  which  the 
word  "  costs"  has  received,  when  they  are  directed  gener- 
ally to  abide  the  event,  it  would  seem  that  an  arbitrator 
may  award  the  costs  of  reference.(a  1)  But  it  appears 
now  settled  that,  unless  there  be  at  least  an  express  gen- 
eral power  over  the  costs  given  by  the  submission,  the 
costs  of  reference  cannot  be  noticed  in  the  award.(6) 

Many  of  the  cases  here  cited  came  lately  under  the  re- 
view of  the  Court  of  Common  Pleas.  There  was  a  gene- 
ral submission  of  all  differences  and  demands,  except  thi 
costs  of  the  action  which  were  to  abide  the  event  of  the  award, 
as  if  the  cause  had  been  tried.  The  arbitrator  awarded 
the  costs  of  the  reference  as  well  as  of  the  action  to  be  paid 

(a)  And  see  Ace.  diet.  Strutt  v.  Kogers,  7  Taunt.  213. 

(b)  Chandler  v.  Fuller,  Willis,  62.    Bussfield  v.  Bussfield,  Cro.  Jae. 
578.     Hartnell  v.  Hill.  Forest   Rep.  73.    Bell  v.  Belson,  2   Chit.  Rep. 
157.  See  Barnes,  58  ;  also  Dod  v.  Herbert,  Styles,  459. 


(1)  A  submission  to  A  and  B.  as  arbitrators  and  C  as  umpire,  pro- 
vided that  the  costs  of  the  reference,  and  the  award  and  umpirage 
should  be  in  the  discretion  of  the  arbitrators  and  the  umpire  respective- 
ly. By  agreement  of  the  parties,  the  umpire  sat  with  the  arbitrators 
at  the  hearing,  in  order  to  avoid  the  necessity  of  taking  the  evidence 
again,  should  they  fail  to  agree.  The  arbitrators  did  not  make  an 
award,  and  upon  the  umpire  assuming  his  office,  the  parties  agreed  that 
the  arbitrators  should  assist  him  in  taking  the  remaining  testimony. 
The  award  directed  one  of  the  parties  to  pay  the  costs  of  the  umpirage 
and  award.  Held  that  the  fees  of  the  arbitrators  were  costs  of  the  um- 
pirage, and  should  be  included  in  the  taxation  of  the  costs  under  the 
award.  Ellison  v.  Ackroyd,  3  English  Rep.  445. 
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by  the  defendant,  but  the  Court  held  that  he  had  exceeded 
his  authority,  for  it  was  observed  that,  taking  the  ex- 
cepting words  away,  there  was  nothing  said  in  the  sub- 
mission about  costs,  and  that  the  cases  cited  (a)  were  cas- 
es where  power  was  vested  in  the  arbitrator  of  giving 
costs  generally,  and  that  it  had  been  deemed  that  such 
costs  included  the  costs  of  the  reference.  (6) 

Costs  of  suit,  however,  may  be  awarded  where  no  men- 
tion of  costs  at  all  is  made  in  the  submission,  being  with- 
in the  terms  of  a  general  reference,  (c  1) 

Where  a  rule  had  been  obtained  for  setting  aside  an  in- 
quisition before  the  sheriff  for  excessive  damages,  and  the 
amount  was  referred,  nothing  being  said  about  cost,  the 
arbitrator  reduced  the  damages  ;  the  Court  held  thai  ihe 
plainliff  was  not  entitled  to  the  costs  of  the  application 
to  set  aside  the  inquisition,  (d) 

In  a  case  where  two  assaults,  and  all  costs  incident  to 
the  indictment  and  subsequent  proceedings  thereon,  were 
referred,  it  was  not  considered  an  excess  of  the  arbitra- 
tor's authority  to  award  a  sum  of  money  to  be  paid  in  sat- 
isfaclion  of  the  party's  costs  and  charges  incidenl  to  the 
indictment,  and  previous  and  subsequent  proceedings  ihere- 
on.  (e) 

Under  a  submission  by  order  of  nisi  prius  il  seems  that 

(a)  Wood  v.  O'Kelly,  &c.         (4)  Strutt  v.  Rogers,  7  Taunt.  213. 

(c)  Firth  v.  Kobinson,  1  B.  and  C.  277. 

(d)  Lewis  v.  Harris,  1  B.  and  C.  620. 

(e)  Baker  v.  Townshend,  1  Moore,  1 20. 

(1)  When  a  verdict  is  taken  at  Nisi  Prius,  subject  to  a  reference 
of  the  cause  to  an  arbitrator,  who  is  to  certify  the  amount  for  which 
the  verdict  is  to  be  entered,  the  costs  of  the  reference  are  costs  in  the 
cause.  Deere  v.  Kirkhouse,  3  English  Rep.  449. 
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an  arbitrator  may  award  costs  subsequent  to  the  order ; 
not  so  where  the  submission  is  by  bond,  (a) 

In  awarding  costs,  the  arbitrator  may  at  once  name  an 
express  sum,  (6)  or  he  may  direct  that  they  be  taxed  by 
the  officer  of  the  court,  (c)  or  he  may  award  costs  to  one 
party,  without  more ;  in  which  latter  case  the  Court  will 
order  them  to  be  taxed  by  the  prothonotary.  (d)  But  we 
may  observe  that,  in  the  second  of  these  cases,  the  Court 
will  not  interfere,  upon  a  suggestion  that  the  costs  award- 
ed by  the  officer  are  immoderately  high,  and  order  him  to 
review  his  taxation.  In  a  case  in  the  Exchequer  where 
the  submission  was  by  rule  of  the  Court  of  King's  Bench, 
and  the  arbitrator  gave  costs  to  one  party,  to  be  taxed  by 
the  Master  of  the  Exchequer,  which  costs  were  taxed  ex- 
ceedingly high,  the  court  refused  to  review  the  taxation, 
saying  that  it  might  be  good  ground  for  applying  to  the 
Court  of  King's  Bench  to  set  aside  the  award,  but,  as  the 
reference  to  the  master  of  their  court  was  not  by  them, 
they  would  not  interpose,  (e) 

Where  an  arbitrator,  authorized  to  tax  costs  in  a  cause, 
had  allowed  an  item  which  it  was  insisted  should  not  be 
charged,  the  Court  refused  to  refer  the  matter  to  the  Mas- 
ter.(/) 

It  is  said  that  if,  under  a  submission  at  nisi  prius,  an  ar- 
bitrator award  costs  to  be  taxed  generally,  the  costs  of  the 

(a)  Tidd.  Prac.  (8th  edit)  886. 

(4)  Shephard  v.  Brand,  Ca.  temp.  Hardw.  53. 

(c)  Winter  v.  Garlick,  Salk.  75.     6  Mod.   195.  S.  C.  Worrel  v.  Ack- 
worth,  2  Keb.  231.     Pedley  v.  Goddard,  7  T.  K.  73. 

(d)  Dudley  v.   Nettlefold,  Strange,  737.      Perry  v.   Nicholson,  Say- 
er,  240.  Pox  v.  Smith,  2  Wills.  267. 

(e)  Chapman  v.  Landsdown,  1  Anstr.  273. 
(/)  Anon.  1  Chit.  Rep.  38. 
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reference  ought  not  to  be  allowed  on  the  taxation,  but 
those  only  of  the  action,  (a) 

And  where  the  award  was  only  of  "  the  costs  sustain- 
ed by  A.  in  the  action  ,"  this  was  held  clearly  not  to  include 
the  costs  of  reference,  (b) 

Where  the  arbitrator  derives  a  power  from  the  sub- 
mission, as  to  the  costs  of  reference,  these  may  be  taxed 
by  the  officer,  as  well  as  the  costs  of  suit,  if  the  precise 
sum  be  not  mentioned  in  the  award,  (c)  And  where  the 
arbitrator  awards  a  sum  to  be  paid  to  himself,  which  he 
may  do,  the  Master  is  at  liberty  to  inquire  into  the  reason- 
ableness of  it ;  otherwise,  the  court  said,  an  arbitrator 
would  be  judge  in  his  own  case,  which  could  never  be.  ( d) 

In  general  the  arbitrator  does  not  name  the  fee  to  be 
paid  to  himself;  it  is  more  usual  for  the  Master  to  allow 
it  according  to  the  circumstances  of  the  case.  (1) 

(a)  Barnes,  123.     1  Bos.  and  Pul.  34.  (b)   1  H.  Bl.  223. 

(c)  See  Barret   v.  Pary,  4   Taunt.    658.       Fitzgerald   v.  Graves,  5, 
Taunt.  342. 

(d)  Miller  v.  Robe   and  another,  3  Taunt.  461  ;  and  the   cases  cited 
in  the  last  note. 

(1)  An  arbitrator  has  no  authority  to  fix  the  amount  of  his  own 
fees.  Baron  Park,  in  Coombs  in  re,  4  Welsby,  Ifurlstmie  fy  Gordon 
839,  said  that  where  the  arbitrator,  in  his  award,  included  the  amount 
of  his  own  fees,  the  amount  was  to  be  excluded,  by  natural  justice  ;  for 
it  was  contrary  to  reason  that  he  should  be  sole  and  uncontrolled  judge 
in  his  own  case.  See  also,  George  v.  Lousley,  8  East,  12.  Miller  v. 
Kobe,  3  Taunton,  461.  Fitzgerald  v.  Graves,  5  Taunton,  342.  Sec- 
combe  v.  Babb,  6  Meeson  &  Welsby,  129.  But  see  Cutler  v.  Whit- 
temore,  10  Massachusetts,  442. 

But  the  arbitrator  has  a  lien  on  the  award  for  the  payment  for  his 
services,  and  he  may  maintain  an  action  of  assumpsit  for  his  fees,  though 
it  was  formerly  said  that  this  office  was  altogether  honorary.  Coombs 
in  re,  4  Welsby,  Hurlstone  &  Gordon,  839.  Haggins  v.  Gordon,  3 
Adolphus  &  Ellis,  N.  S.  466  In  the  latter  case,  however,  which  was  decid- 
ed upon  demurrer,  there  was  an  allegation  of  an  express  promise  to  pay. 
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If  an  award  be  of  costs,  to  be  taxed  by  the  proper  offi- 
cer, before  a  particular  day,  it  seems  to  be  incumbent 
upon  the  party  directed  to  pay  them,  to  have  them  taxed 
before  that  day(a)  or  the  opposite  party  may  have  them 
taxed  ex  parte. 

When  the  submission  is  by  rule  of  court  or  order  of 
nisi  prius,  the  authority  of  the  arbitrator  extends  only  to 
the  costs  between  party  and  party,  and  not  between  attor- 
ney and  client.(6)  But  it  seems  from  a  case  before  the 
Court  of  Exchequer,  that  where  the  reference  is  by  bonds, 
merely,  since  there  can  be  no  taxation  of  costs,  an  arbitra- 
tor may  award  costs,  as  between  attorney  and  client.(c) 

If  no  directions  be  given  respecting  the  costs  of  an 
award,  they  are  to  be  paid  by  the  parties  equally.(rf) 

In  a  case  where  an  arbitrator  awarded  damages  with- 
out any  mention  of  costs,  and  that  execution  should  not 
be  taken  out  for  such  damages,  but  that  they  should  stand  as 
a  set-off  to  a  counter  demand  by  the  other  party,  the 
Court  held  it  no  breach  of  the  award  that  the  attorney 
took  out  execution  for  the  taxed  costs,  which,  by  the  rule 
of  reference,  were  to  abide  the  event  of  the  award.(e) 

Where  an  arbitrator  awarded  a  verdict  for  the  plaintiff, 
and  orally  directed  each  party  to  pay  his  own  costs,  and 
the  cause  having  been  referred  back  to  him,  again  award- 
ed a  verdict  for  the  plaintiff,  but  gave  no  directions  about 

(a)  Willes,  62.  Bigland  v.  Skelton,  12  E.  R.  436. 
(&)  Whitchead  and  others  v.  Firth,  12  E.  R.  165.     Sec  Pratt  v.  Salt, 
B.  R.  9  Geo.  2.     Com.  Dig.  Arbit.  E. 

(c)  Hartnell  v.  Hill,  Forest  Rep.  73. 

(d)  Grove  v.  Cox,  1  Taunt.   165. 

(e)  Highgate  Archway  Company  v.  Nash,  2  B.  and  A.  597.     1  Chit. 
Rep.  325.  S.  C.  and  note. 

27 
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the  costs  ;  the  Court  held  that,  in  the  absence  of  any  spe- 
cific directions,  the  costs  must  follow  the  verdict.(a) 

When  the  cause  goes  off  upon  an  ineffectual  arbitra- 
tion, and  is  afterwards  tried,  costs  are  allowed  as  upon  a 
remanet.(a) 

If  a  cause  be  referred,  the  award  set  aside,  and  a  second 
trial  take  place,  in  which  the  plaintiff  succeeds,  he  is  not 
entitled  to  the  costs  of  the  first  trial.(c) 

But  in  one  case  where  the  rule  for  a  new  trial  took  no 
notice  of  the  costs  of  the  former  trial,  and  the  cause  was 
afterwards  referred  and  determined  in  favor  of  the  plain- 
tiff, he  was  held  not  entitled  to  the  costs  of  the  first 
trial.(d) 

If  a  cause  be  referred  to  three  persons, 
How  many  must  audaor  two  of  them,  have  power 

sign  the  Aivard.  ,    . 

to  make  the  award,  it  may  be  signed  by  two 

only,  provided  the  third  have  notice  of  the  meetings  and  be 
not  excluded  by  force  or  fraud.(e  1) 

(a)  Macintosh  v.  Blyth,  I  Brod.  and  Bing.  269. 

(b)  See  Tid.  Prac.  (8th  edit.)  887,  and  cases  there  cited. 

(c)  Poole  v.  Colwood,  1  Price,  311. 

(d)  Summers  v.  Formby,  1  B.  and  C.  100. 

(e)  Willes,  215.     Barnes,  57.     See  Ca.  temp.  Finch,  87,  and  Burton 
v.  Knight,  2  Vern.  514.     Post.  p.  94. 

(1)  Where  a  matter  was  referred  to  two  arbitrators,  who,  in  case  they 
disagreed,  were  to  appoint  a  third  person  to  arbitrate  conjointly  with 
them,  an  award  signed  by  two  is  sufficient.  Battey  v.  Button,  13 
Johnson,  187. 

An  award  purporting  to  be  the  award  of  three  arbitrators,  hut  signed 
by  two  only,  is  not  binding.  Bannister  v.  Read,  1  Oilman,  92. 

There  is  a  wide  distinction  to  be  observed  between  the  case  of  a 
power  conferred  for  a  public  purpose,  and  an  authority  of  a  private  na- 
ture. In  the  latter  case,  if  the  authority  is  conferred  on  several  per- 
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In  a  case,  however,  where  it  was  provided  that  the 
award  should  be  made  by  four  persons  or  any  three  of 
them,  and  the  award  purported  to  be  the  award  of  all  four, 
but  was,  in  fact,  only  signed  by  three  ;  the  Court  held  it 
to  be  invalid.(l) 

sons,  it  must  be  jointly  exercised,  while  in  the  former  it  may  be  exer- 
cised by  a  majority.  A  submission  to  arbitration  has  been  uniformly 
considered  to  be  a  delegation  of  power  for  a  mere  private  purpose. 

Consequently,  where  there  is  no  express  power  to  a  majority  to  make 
an  award,  they  must  all  join.  Patterson  v.  Leavitt,  4  Connecticut,  50, 
Green  v.  Miller,  6  Johnson,  39.  Town  v.  Jaquith,  G  Massachusetts, 
46.  But  where  an  award  recited  in  its  preamble  that  two  of  the  three 
arbitrators  had  heard  the  proofs  and  allegations  of  the  parties,  it  was 
held  that  parol  evidence  was  admissible  to  prove  that  the  third  arbi- 
trator was  present  at  the  heating,  and  participated  in  the  proceedings, 
Schultz  v.  Halsey,  3  Sandford,  405. 

(1)  It  appears  to  be  well  settled  that  where  there  are  several  arbi- 
trators, they  must  act  jointly,  and  all  be  present  at  each  hearing  and 
conference.  It  is  quite  clear,  that  the  parties  to  a  submission  to  a  re- 
ference, have  a  right  to  the  joint  judgment  of  the  arbitrators  who  sign 
the  award,  upon  each  and  every  point  embraced  by  such  award,  after 
communication  had  between  them,  so  as  to  insure  the  agreement  of 
mind  between  them,  upon  each  point,  before  the  signing  of  the  award. 
Thus,  where  a  question  was  referred  by  two  arbitrators  to  the  third,  a 
barrister,  to  decide,  and  he  examined  the  point,  and  came  to  a  decision 
in  the  absence  of  the  other  arbitrators,  and  drew  up  and  signed  the 
award,  which  was  afterwards  sent  to  the  other  arbitrators,  and  signed 
by  one  of  them,  it  was  held  that  the  award  was  not  binding.  The 
court  said  "  it  was  true,  that  the  arbitrators  named  both  by  the  plain- 
tiff and  defendant,  had  declined  to  interfere  with  the  question  of  law, 
and  had  given  up  their  opinion  to  that  of  the  third  ;  but  there  is  no 
painciple  of  law  that  will  authorize  the  delegation  to  one  alone  of  the 
judicial  authority  conferred  on  the  three  ;  and  it  is  impossible  to  say 
that,  if  the  determination  of  the  legal  arbitrator  had  been  declared  to 
each  of  the  other  arbitrators,  before  the  signature  ot  the  arbitrator, 
some  argument  or  observation  might  not  have  been  made,  which  would 
have  led  to  a  different  conclusion."  Little  v.  Newton,  2  Manning  & 
Granger,  351  ;  S.  C.  10  Law  J.  Rep.  (N.  S.)  C.  P.  88. 
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Had  it,  however,  purported  to  be  the  award  of  three 
only,  it  seems  it  would  have  been  g-ood.(a) 

(a)  Thomas  v.  Harrop,  1  Simons  &  Stuart,  524,  and  see  Com.  Dig. 
Arbit.  D.  1.  cites  2  Cro.  278. 

So  in  a  like  case,  where  the  arbitrators  had  separately  made  in- 
quiries as  to  one  fact,  and  coming  to  the  same  conclusion,  had  sepa- 
rately executed  the  award.  The  court  set  aside  the  award  as  a  de- 
parture, not  merely  from  the  established  course  of  procedure,  but 
from  natural  justice.  Coleridge,  J.,  said  :  "  To  uphold  their  award,  would 
be  to  authorize  a  proceeding  contrary  to  the  first  principles  of  justice. 
The  arbitrators  here  carried  on  examinations  apart  from  each  other, 
and  from  the  parties  to  the  reference ;  whereas  it  ought  to  have  been 
conducted  by  the  arbitrators  and  umpire  jointly,  in  the  presence  of  the 
parties."  Plews  and  Middleton  in  re,  6  Adolphus  &  Ellis,  N.  S.,  845. 
Carpenter  v.  Wood,  1  Metcalf,  409.  Short  v.  Pratt,  6  Massachusetts, 
490.  Blin  v.  Hay,  2  Tyler,  304.  M'Inroy  v.  Benedict,  1 1  Johnson, 
402.  Lorcng  v.  Alden,  3  Metcalf,  576.  Howard  v.  Conro,  2  Ver- 
mont, 492.  Hoff  v.  Taylor,  2  Southard,  829.  Two  referees,  in  the  ab- 
sence of  the  third,  have  no  authority  even  to  adjourn  to  a  specified  day. 
All  their  acts  are  void.  Harris  v.  Norton,  7  Wendell,  534. 

If  notice  of  the  meeting  is  given  to  the  third  arbitrator,  and  he  re- 
fuses to  attend,  either  through  obstinacy,  or  press  of  business,  or  at  the 
desire  of  one  of  the  parties,  the  other  two  may  proceed  in  his  absence  and 
make  their  award,  which  will  be  binding  upon  the  parties.  So,  too,  if  after 
a  meeting  of  all,  one  who  disagrees  with  the  others,  withdraws,  the  re- 
maining ones  may  execute  their  award.  Carpenter  v.  Wood,  1  Metcalf,  409. 
Kingston  v.  Kincaid,  1  Washington,  C.  C.  448.  Crofoot  v.  Allen,  2 
Wendell,  494. 

But  referees  appointed  under  a  statute,  must  all  meet  and  hear  the 
parties.  Carpenter  v.  Wood,  1  Metcalf,  409.  M'Inroy  v.  Benedict, 
11  Johnson,  402.  Yates  v.  Russell,  17  Johnson,  461.  Short  v.  Pratt, 
6  Massachusetts,  498.  But  the  decision  of  the  majority  will  be  bind- 
ing. Farwell,  petitioner,  2  New  Hampshire,  123.  Eastman  v.  Bur- 
leigh,  ib.  484.  Walker  v.  Melcher,  14  Massachusetts,  148.  Ackley  v. 
Finch,  7  Cowen,  290.  Short  v.  Pratt,  6  Massachusetts,  496.  Carpen- 
ter v.  Wood,  1  Metcalf,  409. 

Where  a  report  of  referees  is  recommitted,  a  second  report,  making 
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It  appears  that,  unless  there  be  an  ex- 

.   Notice  of  Award 
press  proviso  in  the  submission  to  this  et- 


feet,  an  arbitrator  is  not  obliged  to  give 

notice  to  the  parties  that  the  award  is  ready  for  deliv- 

the  same  award  as  the  first  is  valid,  although  but  two  of  the  referees 
have  met  to  rehear  the  case.  But  an  award  differing  from  the  first 
will  not  be  valid,  unless  all  the  referees  were  present  at  the  rehearing. 
May  v.  Haven,  9  Massachusetts,  325.  Peterson  v.  Loring,  1  Green- 
leaf,  64.  Pratt  v.  Short,  6  Massachusetts,  496,  as  explained  in  noter 
by  reporter,  in  Peterson  v.  Loring,  supra,  2d  ed.  Cumberland  v. 
North  Yarmouth,  4  Greenlcaf,  459. 

If  a  referee  refuses  to  accept  the  trust  and  act  with  his  co-referees,the: 
others  have  no  authority  to  proceed,  and  the  rule  is  discharged.  Board- 
man  v.  England,  6  Massachusetts,  70.  Cumberland  v.  North  Yarmouth,. 
4  Greenleaf,  459.  Hoff  v.  Taylor,  2  Southard,  829. 

Tindal,  C.  J.,  in  Little  v.  Newton,  2  Manning  &  Granger,  351,  ex- 
pressed a  doubt  whether  it  was  requisite  to  the  validity  of  an  award, 
that  all  the  co-arbitrators  should  sign  the  award  in  each  other's  pres- 
ence. Subsequently,  the  Court  of  Exchequer  expressed  a  strong  opin- 
ion that  an  award,  signed  by  the  arbitrators  at  different  times  and 
places,  was  invalid.  But  they  refused  to  set  aside  the  award,  on  motion, 
or  to  compel  a  performance  by  attachment.  Stalworth  v.  Inns,  13  Meeson 
&  Welsby,  466.  See  also  Wright  v.  Graham,  Welsby,  Hurlstone  & 
Gordon,  131. 

The  question  came  before  the  Supreme  Court  of  New  Jersey,  in 
Moore  v.  Ewing,  Coxe,  144,  and  was  elaborately  investigated.  It  ap- 
peared that  the  referees,  after  hearing  the  parties  and  forming  their 
opinions,  found  some  difficulty  in  drawing  up  the  awards  with  legal  pre- 
cision ;  it  was  thought  proper,  therefore,  to  have  them  drawn  up  by  the 
attorney  of  one  of  the  parties  ;  and  in  order  to  do  this,  the  referees  ad- 
journed their  meeting  for  another  day,  when  the  awards  were  to  be  ap- 
proved of  and  signed.  They  did  not  afterwards  meet  pursuant  to  the 
adjournment,  but  the  reports  were  carried  to  each  of  them  separately, 
and  executed  at  their  own  places  of  residence.  No  suspicion  was  en- 
tertained with  regard  to  the  integrity  and  purity  of  the  proceedings- 
After  disposing  of  several  points  in  the  case,  the  court  said  :  "  But  there 
appears  another  objection  arising  on  the  facts  proved,  which  is  mate- 
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ery.(a)  It  is  very  usual  to  insert  the  words  "  so  as  the 
arbitrator  shall  make  and  publish  his  award,"  but  the 

(a)  See  8  Ed.  4.  1.  18  Ed.  4.  18.  a.  Bro.  37.  1  H.  7.  5.  Kielway, 
175.  8  Co.  92.  b.  Cole's  case,  Cro.  Eliz.  97.  Juxon  v.  Thornhill,  Cro. 
Car.  132. 

rial  in  determining  the  present  motions.  The  question  I  mean,  is, 
whether  an  award  thus  drawn  up,  carried  separately  to  each  of  the  ar- 
bitrators— separately  examined  and  signed  by  them,  is  such  an  award 
as  ought  to  be  confirmed. 

Some  principles  are  deducible  from  the  cases  which  bear  upon  this 
question. 

I  take  it  to  be  a  principle  of  law,  that  whenever  a  power  or  jurisdic- 
tion is  delegated  to  two  or  more,  it  must  be  executed  jointly,  and  not 
separately.  The  judges  must  meet  together,  they  ought  to  confer  to- 
gether, their  decision  ought  to  be  the  result  of  a  joint  conference,  and 
should  itself  be  a  joint  act.  If  they  inquire  separately,  or  decide  sep- 
arately, it  is  altogether  void.  This  principle  runs  through  a  variety  of 
cases,  a  few  only  of  which  I  shall  cite,  but  enough  to  prove  the  doctrine 
as  applicable  to  all  judicial  acts.  By  the  Stat.  13  and  14  Car.  2.  cap. 
12.  sec.  1.,  two  Justices  of  the  peace  are  authorized  to  remove  paupers 
to  the  place  of  their  settlement.  In  order  to  ascertain  where  this  place 
of  settlement  is,  the  exercise  of  judicial  functions  is  necessary,  since 
it  depends  on  the  provisions  of  statutes  and  decisions  of  courts  of  Jus- 
tice. So  early  as  the  12th  year  of  William  3d.,  it  was  held  necessary 
for  both  to  join  in  the  examination,  as  well  as  in  the  order  for  removal ; 
2  Salkeld,  483.  The  examination  of  one,  and  the  removal  of  both,  was 
held  ill. 

In  2  Salkeld,  478,  an  order  of  Bastardy  was  held  ill,  and  quashed  for 
the  same  reason. 

In  the  case  of  the  King  v.  Wykes,  Andrews,  231,  the  same  princi- 
ple was  recognized  ;  and  the  whole  court  were  clearly  of  opinion,  that 
in  cases  of  removal,  there  ought  to  be  a  joint  examination,  and  this  by 
the  same  Justices  who  sign  the  order,  because  it  is  an  act  of  judgment. 

In  Billings  v.  Prinn  and  Dclabere,  2  Blackstone's  Rep.  380,  where 
two  Justices  had  separately  examined  a  woman  with  regard  to  filiat- 
ing  a  bastard,  and  had  separately  signed  the  warrant  to  commit  her  ; 
the  court  said,  the  case  is  too  clear  to  bear  an  argument,  and  that  there 
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word   "  publish"   does  not  imply  a  formal  notification  to 
the  parties. 

would  be   no   use  in  appointing  two  or  more  persons  to  exercise  judicial 
powers  unless  they  are  to  act  together. 

The  law  has  been  carried  even  further  in  the  King  v.  The  Inhabit- 
ants of  Hamstall  Kidware.  By  the  43  El.  cap.  2.,  the  parish  officers, 
by  and  with  the  consent  of  two  Justices,  are  authorized  to  bind  out  poor 
children.  An  indenture  was  separately  assented  to  by  two  Justices, 
but  they  did  not  assent  to,  or  sign  their  names  at  the  same  time,  or  in 
the  presence  of  each  other.  Lord  Kenyon  said  that  the  rule  might 
be  sometimes  attended  with  inconvenience,  but  that  it  had  long  been 
settled  that  the  concurrence  of  the  Justices  is  not  necessary  when  the 
act  to  be  done  is  merely  ministerial ;  but  they  must  confer  together,  and 
form  a  joint  opinion,  where  the  act  is  of  a  judicial  nature. 

These  cases  are  sufficient  to  prove  the  law  upon  this  point  to  be  es- 
tablished and  settled  ;  the  application  of  the  principle  to  the  case  un- 
der consideration  may  not  be  so  obvious.  It  appears  that  the  arbitrat- 
ors did  examine  jointly,  and  did  form  a  joint  determination  in  favor 
of  the  defendant,  and  it  may  be  objected  that  the  executing  the  award 
is  but  a  mere  formality.  But  we  think  otherwise. 

1st.  Though  the  arbitrators  had  agreed  on  an  award  in  favor  of  the 
defendants,  yet  they  cannot  be  said  to  have  agreed  to  an  award  not 
then  drawn,  but  left  to  be  drawn  up  by  the  counsel.  They  never  did 
nor  could  agree  to  any  award  that  should  be  drawn  ;  the  approbation 
of  the  report,  then,  when  placed  on  paper  by  the  counsel,  and  drawn  up 
with  the  necessary  legal  formality,  when  shown  to  them  afterwards, 
was  an  act  of  judgment,  and  according  to  the  cases  cited,  should  have 
been  a  joint  act. 

2d.  It  is  not  only  a  judicial  act,  but  also  a  material  part  of  their  busi- 
ness. Mr.  Leake  might  have  drawn  twenty  reports,  and  any  one  of  the 
arbitrators  had  a  right  to  exercise  his  judgment  on  each,  and  to  reject 
all  or  any  of  them. 

Perhaps,  also,  it  may  be  objected  that  the  cases  cited  are  good  law 
when  confined  to  public  officers,  to  whom  judicial  authority  is  delegat- 
ed, but  not  to  arbitrators,  who  are  private  judges  created  and  vested 
with  power  by  the  parties  themselves.  This  argument  would  prove  too 
much,  and  be  equally  forcible  against  calling  in  question  the  decisions 
of  these  tribunals  under  any  circumstances.  The  rule  that  has  been 
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It  very  rarely  happens  that  an  arbitrator  is 
Misconduct.  *          rr 

guilty  of  wilful  misbehavior  in  the  discharge 
of  his  duty ;  if  clearly  proved,  however,  it  affords  good 
ground  for  setting  aside  the  award. 

laid  down  to  regulate  the  exercise  of  judicial  authorities,  is  founded  in 
reason  and  common  sense  ;  not  wantonly  established  to  create  diffi- 
culties, but  to  provide  against  consequences  injurious  to  society.  It 
was  thought  necessary  to  carry  these  powers  properly  into  execution,  and 
I  cannot  perceive  or  imagine  that  any  inconvenience  would  arise  from 
subjecting  private  persons  to  the  same  wholesome  rule. 

Nor  can  I  perceive  any  substantial  ground  for  exempting  private  ju- 
dieatories,  from  the  restrictions  which  the  wisdom  of  the  law  has  deem- 
ed necessary  to  be  imposed  upon  public  officers. 

The  tenor  of  the  rule  of  reference  proves  that  the  authority  was 
delegated,  that  it  should  be  exercised  jointly  and  not  separately.  An 
adherence  to  the  rule  in  the  case  of  awards,  will  be  of  real  service.  It 
will  prevent  and  be  a  guard  against  imposition  and  fraud.  When  ar- 
bitrators meet  and  act  together  upon  any  part  of  their  judicial  busi- 
ness, they  stand  as  guards  on  the  conduct  of  each  other ;  th«y  have  an 
opportunity  of  proposing  their  own  difficulties  and  doubts,  and  hearing 
those  of  their  associates  ; — to  hear  and  weigh  the  reasons  given,  and  to 
form  a  judgment  with  the  greatest  possible  advantage.  All  the  books 
suppose  the  acts  of  arbitrators  to  be  performed  jointly  ;  separate  meet- 
ings have  always  been  disapproved  of ;  want  of  notice  of  meeting,  is  one 
of  those  irregularities  laid  down  as  sufficient  to  vacate  an  award  made 
under  a  rule  of  court 

If  we  wander  from  the  strictness  of  the  rule  that  has  been  laid  down, 
viz.,  that  in  the  execution  of  judicial  powers  all  must  join,  where  shall 
we  stop  ?  If  the  referees  may  separately  approve  of,  and  execute  an 
award,  upon  what  possible  grounds  can  they  be  prevented  from  inquir- 
ing and  coming  to  a  determination  separately  ?  On  the  contrary,  if 
we  adhere  to  the  rule  throughout,  the  consequences  will  be,  as  Lord 
Kenyon  says,  in  The  King  v.  Forrest,  3  T.  R.  40,  (a  case  similar  in  its 
nature  to  those  before  cited,)  the  arbitrators  will  be  able  '  to  assist 
each  other,  and  the  result  of  ther  conference  will  be  the  ground  of  their 
determination.' 

In  the  present  case,  it  appears  that  the  arbitrators  at  their  meeting 
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A  submission  was  to  three  arbitrators,  or  any  two 
of  them,  (a)  The  three  had  several  meetings,  and 
heard  the  parties  and  witnesses:  but  one  of  the  arbitrators 
not  agreeing  with  the  others,  the  two  held  private  meet- 
ings, at  some  of  which  they  admitted  one  party  to  be  pres- 
ent, and  soon  afterwards,  without  notice  either  to  the  re- 
maining arbitrator  or  the  opposite  party,  employed  the 
attorney  of  the  party  who  had  attended  their  private  meet- 
ings, to  draw  up  the  award,  and  then  published  it  so  made. 
The  award  was  set  aside,  and  it  was  observed  by  the 
Court,  upon  this  occasion,  that  where  parties  submitted 
their  differences  to  three  arbitrators  or  any  two  of  them, 
and  one  of  such  persons  was  excluded  by  force  or  fraud 
from  the  meetings  held  for  determining  the  matter,  that 
alone  would  be  enough  to  vitiate  the  award.  Strong  ani- 

(a)  Burton  v.  Knight.  2  Vern.   514.    ace.   Kel.  132,  and  see  Ives  v. 
Metcalf,  1  Atk.  64. 

agreed  to  report  in  favor  of  the  defendants  generally,  and  there  is  no 
suggestion  that  there  were  any  written  instructions  given  by  them  to 
the  counsel,  who  was  to  put  their  ideas  in  legal  language  as  to  the 
precise  nature  and  extent  of  the  awards.  It  was  natural  that  he  should 
draw  them  up  as  strongly  as  possible  in  favor  of  his  client,  and  indeed 
so  he  has  done  :  unquestionably,  then,  their  approbation  of  these  papers 
required  reflection,  deliberation  and  judgment,  and  should  have  been 
done  jointly.  Nor  are  the  affidavits  of  the  arbitrators  in  opposition  to 
this  idea.  Those  who  have  been  sworn,  say,  that  the  evidence  before 
them,  was  such  as  to  induce  a  belief  that  the  article  was  done  away, 
and  of  no  effect  before  the  death  of  the  testator — language  certainly 
not  perfectly  free  from  ambiguity.  It  seems  rather  to  allude  to  the  fact 
of  cancellation  mentioned  in  some  of  the  papers,  than  to  its  actual  per- 
formance. Under  all  the  circumstances,  therefore,  of  this  case,  and  for 
the  reasons  above  given,  our  opinion  is,  that  the  awards  be  set  aside, 
and  the  parties  allowed  another  opportunity  of  settling  their  dif- 
ferences." 

28 
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madversion  was  also  cast  by  the  Court  upon  the  partiality 
apparent  in  permitting-  one  party  to  be  present  at  their 
meeting's,  without  having  given  the  other  an  opportuity  to 
attend.(l) 

But,  if  notice  of  the  meetings  be  duly  given,  the  mere 
absence  of  the  other  party,  or  of  one  of  the  arbitrators, 
will  not,  in  itself,  destroy  the  award  ;(a)  for  where  a  refer- 
ence was  to  three,  and  it  appeared  that  the  third  arbitra- 
tor had  sufficient  notice  of  the  meetings  held  by  the  other 
two,  and  might  have  been  present  if  he  would,  the  Court 
held  that  the  award  made  by  the  two  only,  under  such 
circumstances,  was  valid. (b) 

And  where  all  the  evidence  was  heard,  and  the  sub- 
stance of  the  business  settled  in  the  presence  of  three  ar- 
bitrators, and  one  of  them  subsequently  declared  that  he 
saw  that  the  other  two  hacl  made  up  their  minds  on  a  mis- 
taken notion,  and  that  he  would  not  concur  in  the  award, 
upon  which  the  other  two  having  informed  him  upon  what 
principle  they  meant  to  decide,  met  and  signed  the  award 
without  further  notice  to  him ;  their  proceedings,  though 
irregular,  were  yet  not  considered  so  much  as  to  afford 
reason  for  overturning  the  award.(c) 

But,  in  a  late  case,  where  notice,  was  given  to  one  of 
the  parties  to  a  reference  to  attend  at  a  meeting  for  the 
purpose  of  taking  instructions  for  the  award,  but  he  did 

(a)  Waller  v.  King,  9  Mod.  63.  2  Pt.  Ca.  Law  and  Eq.  63. 
(6)  Barnes,  57.  See  Powton  v.  Spry,  Ca.  temp.  Finch.  87. 
(c)  Goodman  v.  Sayers,  2  Jacob  and  Walker,  201. 

(1)  But  it  is  no  objection  to  an  award  that  it  was  drawn  up  by  the 
attorney  of  one  of  the  parties.  The  arbitrator  may  make  the  attorney 
his  agent  to  do  that  which  does  not  fall  within  his  judicial  powers. 
Moore  v.  Ewing,  Coxc,  144. 
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not  attend,  while  the  other  party  did  attend,  and  was  exam- 
ined privately ;  and  on  his  evidence,  the  amount  he  was 
to  pay  was  decreased  by  the  arbitrators,  the  Court  held 
such  examination  to  be  incorrect,  and  they  set  aside  the 
award.(«  1) 

Wilful  neglect  and  inattention  to  what  is  suggested  by 
the  parties  upon  any  material  point,  form  good  ground  for 
an  application  to  be  relieved  under  an  award.(2) 

(a)  In  re  Hick,  8  Taunt.  694. 

(1)  It  seems  to  have  been  assumed  in   Day  v.   The   Essex  County 
Bank,  13  Vermont,  97,  that,  where  by  the  bond  of  submission,  a  time 
and  place  is  appointed  for  the  hearing,  and  one  of  the  parties  agrees  to 
procure  the  attendance  of  one  of  the  arbitrators,   which  he  fails  to  do, 
and  also  fails  to  attend  himself,  the  remaining  arbitrators  are  not  jus- 
tified in  proceeding  ex  part.e,  in  the  absence  of  the  other  arbitrator. 

(2)  It  is  not  necessary,  in  order  to  justify   the  interference  of  the 
court,  to  set  aside  an  award,  that  arbitrators   should  wilfully  miscon- 
duct themselves.     If,  while  acting  in  perfect  good  faith  they  mistake 
or  misapprehend  their  duty,  and  injury  or  injustice  result  therefrom  to 
either  of  the  parties,  it  is  competent  for  the  court  to  which  the  award 
is  returned,  to  remedy  the  evil  by  setting  it  aside,  and  opening  the  con- 
troversy for  a  rehearing.     Thus,  arbitrators  clearly  possess  the  power 
to  adjourn  the  hearing  from  time  to  time,  in  order  to  give  the  parties 
every  reasonable  facility  to  a  full  investigation  of  the  merits  of  the  con- 
troversy ;  and  though  the  exercise  of  this  power  rests  in  their  discre- 
tion, yet  it  should  be  exercised  with  a  due  regard  to  the  rights  of  the 
parties,  and  if  from  any  cause  not  attributable  to  negligence,  either 
party  is  prevented,  at  the  time  set  for  a  hearing,  from   producing  ma- 
terial testimony,  or  if  he  be   taken   by   surprise   at  the  testimony  pro- 
duced by  his  opponent,  it  presents  a  just  and  reasonable  case  for  the 
exercise  of  the  power. 

If  arbitrators  refuse  a  request  for  an  adjournment  founded  on  suffi- 
cient reasons,  and  offered  at  a  proper  season,  so  that  the  facts  of  the 
case  have  not  boon  fully  presented  to  them,  and  a  reasonable  ground  of 
suspicion  is  afforded  that  ample  justice  has  not  been  done,  it  is  good 
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Thus,  where  an  arbitrator  was  requested  to  defer  giv- 
ing" his  decision  until  a  party  should  satisfy  him  as  to  cer- 
tain matters,  which  the  arbitrator  had  conceived  to  be 
against  the  party  applying,  and  although  such  communica- 
tion were  made  only  two  or  three  days  before  the  time  for 
making  the  award  expired,  yet,  the  request  being  not  com- 
plied with,  the  award  was  set  aside.(«  1) 

(a)  Spettigue  v.  Carpenter,  3  P.  Wins.  361. 

ground  for  vacating  an  award.     Torrance  v.   Amsden,  3  M'Lean,  509. 
Forbes  v.  Frary,  2  Johnson's  Oa.  224.     Coryell  v.  Coryell,  Coxe,  385. 

In  Woodworth  v.  Van  Buskerk,  1  Johnson,  Ch.  432,  an  application 
for  an  injunction  to  restrain  a  suit  at  law,  was  refused  by  the  Chancel- 
lor under  these  circumstances.  A  cause  had  been  submitted  to  arbitra- 
tors, and  the  bill  alleged  that  a  certain  witness,  before  his  examination, 
had  repeatedly  assured  the  plaintiff  that  a  raft,  the  subject  of  the  con- 
troversy, contained  G66  pieces  only  ;  but  that  be  falsely  deposed  before 
the  arbitrators,  that  it  contained  1000  pieces  ;  and  the  plaintiff,  being 
surprised  at  his  evidence,  requested  of  the  arbitrators  to  have  another 
hearing  at  a  future  day,  when  he  would  prove  by  three  witnesses  the 
falsehood  of  the  testimony. 

(1)  The  duty  of  an  arbitrator  to  hear  all  the  evidence  and  not  to  close 
the  case  until  both  parties  have  been  fully  heard,  was  strongly  expres- 
sed by  Lord  Eldon,  in  a  Scotch  appeal  to  the  House  of  Lords. 

An  arbitrator  had  closed  the  hearing  in  a  case,  and  made  his  award 
under  the  belief  that  he  had  heard  all  the  evidence,  and  that  all  the 
parties  had  signed  a  letter  declaring  that  they  had  nothing  further  to 
offer,  and  wished  a  decision.  It  afterwards  appeared  that  one  of  the 
parties  had  made  no  such  admission,  and  had  material  evidence  still  to 
produce.  His  Lordship,  in  giving  judgment,  said:  "  That  by  the  great 
principle  eternal  justice,  which  was  prior  to  all  these  acts  of  Sederant, 
regulations  and  proceedings  of  court,  it  was  impossible  that  an  award 
could  stand  where  the  arbitrator  heard  one  party  and  refused  to  hear 
the  other;  and  on  this  great  principle,  and  on  the  fact  that  the  arbi- 
trator had  not  acted  according  to  the  principle  upon  ho  himself  thought 
he  ought  to  have  acted,  even  if  he  decided  rightly,  he  had  not  decided 
justly;  and  therefore,  the  award  could  not  stand."  Sharpe  v.  Bicker- 
dyke,  3  Dow,  102. 
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Again,  an  award  was  held  to  be  void  where  the  arbi- 
trator received  other  evidence,  after  notice  given  by  him 
to  the  parties  (and  in  which  they  acquiesced)  that  he  would 
hear  no  more,  notwithstanding  he  made  oath  that  this  had 
no  effect  upon  his  award,  and  his  credit  was  unimpeach- 
ed.(rt)  The  Court  said  that  a  judge  must  not  take  upon 
himself  to  say  whether  evidence  improperly  admitted  had 
or  had  not  an  effect  upon  his  mind ;  that  the  award,  in 
this  case,  might  have  done  perfect  justice,  but  yet,  upon 
general  principles,  it  could  not  be  supported.(l) 

But  an  arbitrator  was  not  deemed  guilty  of  misconduct, 
who,  after  the  evidence  was  closed  before  him  on  both 
sides,  and  the  plaintiff's  attorney  was  gone,  allowed  a  wit- 
ness for  the  defendant  to  be  re-examined ;  and  this,  al- 
though the  witness  then  gave  different  evidence  from  what 
he  had  given  before,  and  the  arbitrator  allowed  that  his 
mind  was  influenced  by  this  variation.(/y)  "  Upon  what 
ground  in  law,"  said  the  CHIEF  JUSTICE,  "  will  the  second 
examination  impeach  this  award?  This  is  clear,  that,  if 
the  arbitrator  had  thought  proper  to  ask  the  witness  a  ques- 
tion for  his  own  information,  after  the  evidence  was  closed, 
that  circumstance  would  not  induce  us  to  set  aside  the 

(a)  Walker  v.  Frobisher,  6  Ves.  70. 

(b)  Atkinson  v.  Abraham,  1  B.  and  P.  175. 

(1)  The  force  of  an  objection  to  an  award,  that  the  arbitrator  has 
received  private  statements  from  one  of  the  parties,  is  not  obviated  by 
showing  that  the  other  party  also  has  participated  in  similar  miscon- 
duct. "  It  is  not  a  matter  of  mere  private  consideration  between  ad- 
verse parties,  but  a  matter  concerniag  the  due  administration  of  jus- 
tice, in  which  all  persons  who  may  ever  chance  to  be  litigant,  in  courts 
of  justice  or  before  arbitrators,  have  the  strongest  interest  in  main- 
taining that  the  principles  of  justice  shall  be  carefully  adhered  to  in 
every  case."  Harvey  v.  Shelton,  7  Beavan,  455. 
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award.  If,  indeed,  it  appeared  that  there  was  any  sur- 
prise in  it,  that  the  second  examination  had  been  brought 
about  through  the  management,  of  the  defendant's  attorney, 
that  might  be  a  good  objection."(l) 

Upon  a  late  occasion,(a)  the  Court  of  Common  Pleas 
were  applied  to  for  relief  under  an  award,  upon  the  ground 
that  the  defendant's  attorney  expressed  a  wish  to  the  ar- 
bitrator, but  which  was  not  attended  to,  that  another  meet- 
ing should  take  place,  after  the  last  agreed  upon  to  be  held 
was  over,  alleging  that  he  had  fresh  evidence  to  to  bring 
forward  which  would  materially  alter  the  case. 

The  CHIEF  JUSTICE  expressed  himself  to  the  following 
effect : — "  In  every  case  of  this  kind,  an  arbitrator  must  use 
his  own  discretion,  whether  he  will  grant  another  hearing 
or  not.  In  the  present  case,"  his  Lordship  observed,  "  it 
was  agreed  that  the  third  meeting  should  be  the  last,  and 
at  that  meeting  there  was  nothing  said  about  any  fresh 
evidence  :  if  any  such  thing  existed,  it  should  have  been 
explicitly  stated  to  the  arbitrator,  as  a  reason  for  deviating 
from  the  regular  course.  The  arbitrator's  answer  to  the 
application  was,  that  he  could  not,  with  propriety,  comply 
with  it ;  and  as  he  was  to  judge  for  himself,  he  was  on 
that  ground  fully  justified.  But  the  case  is  defective  in 
another  point,  for  the  defendant's  attorney  states,  that,  by 

(a)  Ringer  v.  Joyce,  1   Marshall  Rep.  404. 

(1)  Although  arbitrators  may  be  guilty  of  misconduct,  yet  if  a 
party  after  knowledge  of  their  misconduct  has  come  to  him.  allows 
them  to  proceed  without  objection,  he  cannot  afterwards  bo  relieved 
from  the  award,  on  the  ground  of  such  misconduct.  He  cannot  be  al- 
lowed to  lie  by  and  take  his  chance  under  the  award,  and  afterwards 
to  come  forward  and  object  to  the  regularity  of  the  proceedings.  Big- 
nall  v.  Gale.  5  Jurist,  701. 
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this  new  evidence,  the  effect  of  the  plaintiff's  accounts 
would  be  destroyed.  Now  he  could  only  know  that  from 
the  defendant,  and,  therefore,  before  we  set  aside  this 
award,  we  should,  at  any  rate,  have  required  an  affidavit 
by  the  defendant  himself.(l) 

In  a  case(a)  where  a  motion  was  made  to  set  aside  an 
award,  upon  affidavits  stating  misconduct  of  the  arbitrators 
in  having"  heard  one  side  only,  the  application  was  vehe- 
mently opposed  by  HOLT,  Ch.  J.,  who  contended  that,  the 
arbitrators  having  been  appointed  by  the  parties,  their  in- 
tegrity ought  not  afterwards  to  be  arraigned.  But  the  three 
other  judges  thought  it  "abominable"  to  give  any  counte- 
nance to  such  proceedings  as  those  alleged  in  the  affida- 
vits, and  ruled  that  the  arbitrators  should  attend  them. (6) 

The  circumstance  of  an  arbitrator  having  given  exces- 
sive damages  or  costs,  is  sometimes  ground  from  which  to 

(a)  Morris  v.  Sir  Richard  Reynolds,  Ld.  Rayra.  857.  1  Salk.  73. 
S.  C. 

(ft)  The  examination  of  their  proceedings  was  made  in  Court  on  affi- 
davits. See  other  cases  bearing  upon  this  point,  this  Chap,  title  "  Pro- 
ceedings on  the  reference,"  ante. 

( 1 )  Where  a  party  seeks  to  set  aside  an  award  on  the  ground  that 
the  arbitrator  refused  to  hear  and  examine  other  witnesses  in  favor  of 
the  party,  it  must  appear  that  he  was  distinctly  required  to  do  so.  Be- 
dington  v.  Southall,  4  Price,  232.  And  if  the  arbitrator  reject  a 
witness  on  the  ground  of  incompetency,  the  courts  will  not  set  aside 
the  award.  Campbell  v.  Twcmlow,  1  Price,  81. 

A  referee  ought  to  grant  a  party  a  reasonable  time  to  procure  the 
attendence  of  witnesses,  and  if  the  privilege  is  refused,  the  report  will 
be  set  aside.  Forbes  v.  Frary.  2  Johnson's  Cases,  224.  And  if  a  ma- 
terial witness  is  absent,  temporarily,  the  court  will,  upon  the  applica- 
tion of  the  party,  grant  an  order  requiring  the  referees  not  to  proceed 
till  the  return  of  the  witness.  Sudam  v.  Swart,  20  Johnson,  476. 
Combs  v.  Wickoff,  1  Caines  Rep.  147.  Bird  v.  Sands,  1  Johnson's 
Cases,  394. 
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infer  undue  practice ;  but,  if  urged  merely  against  an  arbi- 
trator's judgment,  will  not  avail,  and  a  very  clear  case  must 
be  made  out  in  order  to  induce  the  Court  to  interfere.(a) 

It  seems  scarcely  necessary  to  observe  that  proof  of  an 
arbitrator  having  received  money  from  a  party,  would  af- 
ford a  strong  presumption  against  the  fairness  of  his  pro- 
ceedings. 

Thus,  an  award  was  set  aside  where  the  arbitrators 
insisted,  before  making  tJieir  award,  that  3/.  3s.  should  be 
given  to  each  of  them,  by  each  of  the  parties,  for  their 
trouble  and  expenses ;  and  which,  upon  the  defendant  re- 
fusing to  pay,  the  plaintiff  paid  entirely.(i) 

Upon  this  occasion,  Lord  HARDWICKE  said, — "Where 
arbitrators,  let  their  characters  otherwise  be  never  so  un- 
exceptionable, take  money  of  one  of  the  parties  singly, 
whether  for  chargesjar  any  thing  else,  before  making  their 
award,  as  this  is  a  matter  of  so  tender  a  nature  that  even 
the  appearance  of  an  evil  in  it  is  to  be  avoided,  and  as  such 
a  practice  might  be  of  dangerous  example,  it  is  sufficient 
cause  to  set  aside  an  award  ;  for,  if  it  were  to  be  suffered, 
it  would  be  hard  to  distinguish  what  is  corruption." 

It  has  been  held  that  a  purchase  by  an  arbitrator  of 
claims  under  reference  cannot  be  supported.(c  1) 

(a)  See  Brown  v.  Brown,  2  Ch.  Ca.  140.  Cooper  v.  ,.3  Oh. 

Rep.  41.  Clapton  v.  Life,  2  Dicken's  Rep.  497.  Com.  Dig.  Arbit.  D.  4. 

(/;)  Shephard  v.  Brand,  Ca.  temp.  Hardw.  53.  S.  C.  Cunningham's 
Rep.  50.  2  Barnard,  463. 

(c)  2  Ball  and  Beatty,  116. 

(1)  It  was  held  not  to  be  a  sufficient  objection  to  a  report  of  referees, 
that  one  of  them  admitted,  that  prior  to  the  hearing,  being  acquainted 
with  the  subject  of  the  controversy,  he  had  a  strong  impression  with 
regard  to  the  merits  of  the  case,  though  his  mind  was  still  open  to  con- 
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In  any  case  of  flagrant  misconduct  on  the 

,,  .  .  I      •    -  Punishment  of. 

part  of  an   arbitrator,  the  injured  party  may 

maintain  an  action  against  him  to  recover  a  compensation 
in  damages ;  (a)  or  make  him  defendant  to  a  bill  in  equi- 
ty, (b)  and  there  can  be  little  doubt  but  that,  in  such  case, 
an  indictment  would  lie.  Sometimes  the  Court  of  Chan- 
cery will  decree  an  arbitrator,  guilty  of  partiality,  to  pay 
the  costs  ;  (c)  and,  where  a  referee  had  made  an  improper 
declaration,  this  mode  of  punishment  was  resorted  to  (d) 

Upon  any  occasion,  however,  where  the  conduct  of  an 
arbitrator  comes  under  the  eye  of  the  Court,  the  utmost 
indulgence  is  shewn  in  construing  his  motives,  and  every 
protection,  consistently  with  substantial  justice,  is  afforded 
him.  Complaints  against  awards  or  arbitrators  are  listen- 
ed to  with  reluctance,  and  the  Court  of  Chancery  has  re- 
fused to  interfere,  where  there  has  been  a  long  acquies- 
cence in  an  award  by  the  parties  (e) 

Wherever  it  is  a  term  of  the  submission,  that  no  bill  in 
equity  shall  be  brought,  the  arbitrators,  notwithstanding 
their  award  be  defective  in  point  of  law,  may  plead  it  in 
bar  to  any  bill  which  may  be  filed  against  them.  But  if 


(a)  Wills  v.  Maccarroick,  2  Wills,  148 

(b)  Londsale   v.  Littledale,  2  Ves.  jun.  453.     Sir  George  Moore  v. 
Foster,  Yelv.  62. 

(c)  See  2  Ves.  jun.  453.     2  Atk.  412. 

(d)  See  Ward  v.   Periam,  cited  in  Chicot  v.  Lequesne,  2   Ves.  315. 
See  Brown  v.  Brown,  2  Ca  Ch.  140. 

(e)  See  Scott  v.  Wray  and  Goddarcl  v.  Goddard,  post,  Ch   vii. 


viction,  and  ho  hail  no  prejudice  against  cither  party,  and  was  prepared 
tn  give  the  testimony  due  weight.  llefen  's  ;in>  not  unfrequently 
rhoM-n  by  i In1  parties  Iron,  their  knowledge  of  the  facts,  and  which 
should  influence  their  decision.  Graves  v.  Fisher,  5  Greenleaf,  69. 
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the  bill  allege  corruption  and  partiality,  they  must  support 
their  plea  by  shewing  themselves  innocent  of  the  charge, 
or  the  Court  will  give  the  party  a  remedy  by  making  them 
pay  costs,  (a)  The  Lord  CHANCELLOR,  in  one  case,  (6) 
animadverted  strongly  upon  the  practice  of  making  the 
arbitrators  defendants  to  such  a  bill,  saying,  "  that  it  would 
be  a  very  great  hardship  upon  persons  who  undertake  a 
reference,  if  they  should  be  harrassed  with  suits  ;  and  that, 
allowing  their  liability  to  a  bill  being  brought  against  them, 
would  effectually  discourage  persons  of  worth  from  taking 
upon  themselves  such  an  office." 

In  the  last  cited  case  the  name  of  the  arbitrator  was 
permitted  to  be  struck  out  on  motion  :  but  we  may  remark 
that  the  circumstances  of  it  bore  with  peculiar  hardship 
upon  the  arbitrator,  since  he  had  made  it  a  condition  of 
his  accepting  the  reference,  that  no  bill  in  equity  should  he 
filed;  and  yet  one  was  filed,  charging  corruption  and  par- 
tiality, (f) 

In  one  instance,  (d)  where  a  bill  was  brought  for  the 
purpose  of  obtaining  relief  from  an  award  made  by  some 
of  the  East  India  Company,  and  the  arbitrators,  together 
with  some  other  members  of  the  Company,  were  made 
defendants ;  they  demurred  to  the  whole  bill,  contending, 
that  the  plaintiff'  could  have  a  decree  against  them,  and 
that  their  answers  would  be  no  evidence  against  the  Com- 
pany ;  and  that  the  plaintiff  misrht  if  he  thought  proper, 
examine  them  as  witnesses.  The  demurrer  was  allowed, 
and  they  were  not  put  to  answer  the  bill  as  to  matters  of 
fraud  and  contrivance. 

(a)  Lingood  v.  Croucher,  2   Atk.  3(.i.">.  n<-<-.  Evans  r.  Harris,  2  Vesey 
and  Beame,  364. 

(b)  Lingood  v.  Croucher.  (f)  See  Auou.  3  Atk.  644. 
(d)  Stewart  v.  E.  India  Co.,  2  Vern.  380. 
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It  has  been  decided  at  nisi  prins,  that 

an  arbitrator  maybe  called  to  prove  facts  How  far  ""*  be 

*  *  tmtnesses. 

admitted  before  him  as  arbitrators,  (a) 
"  Evidence  of  concessions  made  for  the  purpose  of  settling- 
matters  in  dispute,  I  shall  never  admit ;  but  facts  admitted 
before  arbitrators  I  always  shall.  I  therefore  will  permit 
the  arbitrator  to  be  examined,  and  to  speak  to  such 
matters  of  fact  as  were  admitted  by  the  parties  before 
him."  (b  I) 

(a)  Gregory  v.  Howard,  3  Esp.  N.  P.   C.  113,  and  see  Kavee  v.  Far- 
mer, 4  T.  R.    146.   where  au  arbitrator  was  permitted  to  prove   that  a 
particular  difference  was  not  submitted  to  him. 

(b)  By  Lord  Kenyon.     Ibid. 

(1)  la  Pennsylvania,  it  is  the  usage  of  the  courts,  upon  exceptions 
to  the  report  of  referees,  to  examine  the  referees  generally  as  to  their 
•  proceedings,  but  not  to  descend  into  the  particulars  of  disputed  ac- 
counts. Bond  v.  Olden,  4  Yeates,  243.  Kingston  v.  Kincaid,  1  Wash- 
ington, C.  C.  448.  Howard  v.  Salter,  1  P.  A.  Browne,  90.  But  this 
practice  only  extends  to  references  under  the  statute.  Upon  awards 
at  common  law,  arbitrators  cannot  be  compelled  to  state  their  reasons. 
Kingston  v.  Kincaid,  supra. 

In  Massachusetts  it  has  been  held,  that  the  court  would  not  receive 
the  affidavit  of  referees  upon  the  construction  of  their  report.  Ward  v. 
Gould,  5  Pickering,  291.  See  also  Kingston  v.  Kincaid,  supra. 

Arbitrators  cannot  be  allowed  to  testify  to  their  own  misconduct,  or 
to  misconduct  on  the  part  of  one  of  the  parties,  in  which  they  are  them- 
selves implicated.  Ellmaker  v.  Buckley,  10  Sergeant  &  Rawle,  72. 
Underbill  v.  Van  Cortland,  12  Johnson  Ch.  339. 

But,  an  arbitrator  is  a  competent  witness  to  prove  the  time  when  he 
made  his  award,  and  the  circumstances  under  which  it  was  made. 
Woodbury  v.  Northy,  3  Greeuleaf,  85.  He  may  also  be  admitted  to 
prove,  that  the  agreement  of  submission  has  been  altered  by  the  inter- 
lineation of  words,  since  it  was  before  the  arbitrators.  Abel  v.  Finch, 
20  Connecticut,  91.  They  may  also  testify  to  the  boundaries  which 
they  have  established,  in  an  award  respecting  real  estate-  Robertson 
v.  M'Ncil,  12  Wendell,  578. 
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But  upon  another  occasion,  (a)  where  a  cause  had  been 
referred,  and  I  he  arbitrator,  on  an  examination  of  the  plain- 
tiff's book?,  and  of  the  parties,  found  that  the  plaintiff  had 
no  cause  of  action  in  a  suit  for  malicious  prosecution,  Lord 
KENYON  said, — "  It  seems  to  me  that  the  arbitrators  ought 
not  to  be  permitted  to  depose  as  to  what  transpired  before 
them,  either  upon  the  examination  of  the  parties  them- 
selves, or  on  an  inspection  of  the  plaintiff's  books  ;  upon 
the  principle  that  the  parties  themselves  could  not  have 
been  examined  in  the  former  cause,  nor  could  the  plain- 
tiff be  compelled  by  a  judge  at  nisi  prius  to  produce  his 
books ;  and  it  would  be  a  dangerous  thing  if  such  evidence 
were  admitted,  to  prove  the  arrest  in  that  cause  to  be 
malicious,  as  the  arbitrator  might  have  proceeded  to  cut 
the  knot,  rather  than  to  unlose  it,  according  to  the  strict 
rules  of  law,  from  a  wish  to  do  complete  justice  between 
the  parties." 

In  an  action  for  goods  sold  and  delivered,  a  witness 
was  called,  who  had  been  an  arbitrator  between  the  par- 
ties to  prove  the  admissions  which  had  been  made  by  the 
defendant  when  the  cause  was  under  reference,  (i)  The 
reference  had  proved  ineffective. 


(a)  Habersbon  v.  Trotter,  3  Esp.  N.  P.  C.  38. 

(b)  Slack  v.  Buchanan,  Peake,  N.  P.  C.  5.  ace.  Buller,  N.  P.  36. 


But  an  arbitrator  who  has  signed  an  award  with  his  co-arbitrators, 
cannot  be  allowed  to  contradict  this  solemn  act,  and  to  say  that  he  did 
not  concur  in  it.  The  signing  of  the  report  was  an  actual  concurrence 
therein.  And  arbitrators  are  not  permitted  to  make  mental  reserva- 
tions, in  opposition  to  the  written  evidence  of  their  decisions,  any  more 
than  a  juror  who  has  concurred  in  a  general  verdict,  would  be  permitted 
to  swear  he  was  not  convinced  it  was  right.  Cambell  v.  Western,  3 
Paige,  124. 
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Lord  KENYON, — "  Hitherto  I  have  made  it  a  rule  never 
to  receive  any  admissions  whatever,  which  were  made  up- 
on a  reference  that  was  not  effective.  I  think  I  have  car- 
ried that  rule  too  far;  and  I  now  wish  it  to  be  understood 
that,  for  the  future,  1  shall  receive  evidence  of  all  admis- 
sions, such  as  the  defendant  would  be  obliged  to  make  in 
his  answer  to  a  bill  in  equity,  and  will  reject  none  but  such 
as  are  merely  concessions  for  the  purpose  of  making1  peace 
and  getting  rid  of  a  suit.  These,  I  think,  ought  not  to  be 
admitted  in  evidence  for  the  defendant,  when  the  object 
for  which  they  were  made  is  at  an  end." 

In  the  case  of  Brown  v.  Brown,  (a)  the  evidence  of  an 
umpire,  though  excepted  to,  was  allowed. 

In  an  action  of  trespass  against  an  agent  of  the  East 
India  Company,  the  defendant  gave  in  evidence,  in  mitiga- 
tion of  damages,  a  release  given  by  the  plaintiff  to  the 
East  India  Company,  in  pursuance  of  an  award,  whereby, 
reciting  that  the  plaintiff  had  sustained  several  injuries  by 
the  company's  agents,  particularly  the  defendant,  1000/. 
was  awarded  to  the  plaintiff]  and  he  was  ordered  to  give 
a  general  release.  The  plaintiff,  in  reply,  wished  to  call 
the  arbitrators  to  prove  that  they  refused  to  take  into  con- 
sideration the  cause  of  this  action,  which  was  for  the  pri- 
vate personal  wrong ;  but,  the  award  and  release  having 
general  words  enough  to  take  in  all,  the  Chief  Justice  Eyre 
would  not  suffer  any  evidence  to  be  given  to  contradict 
the  award,  and  the  plaintiff  had  a  verdict  with  Is.  dama- 
ges, (b  1) 

(a)   1  Vern.  157.  (*)  Shelling  v.  Farmer,  Strange,  646. 

(1)  In  Newland  v.  Douglass,  2  Johnson,  62,  the  court  held  that  the 
arbitrators  in  a  case,  could  not  be  permitted  to  testify  to  a  mistake 
made  by  themselves,  in  making  up  their  award. 
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It  is  not  in  the  least  degree  incumbent 
Not  compilable  to  ,  .  •  . 

on  an  arbitrator  to  state  his  reasons  upon 
state  their  reasons.  ,  -  ,  .  , 

the  face  01  the  award :    nor  is  he  com- 

pellable   afterwards  to  discover  them.  ( 1 ) 

To  a  bill  brought  against  a;>  arbitrator,  seeking  a  dis- 
covery of  the  grounds  on  which  he  had  decided,  he  plead- 
ed in  bar  that  he  was  not  obliged  to  set  them  forth,  (a) 
The  Court  thought  it  unreasonable  that  an  arbitrator 
should  be  put  to  so  much  trouble,  and  allowed  the  plea. 
Upon  this  occasion  Lord  HARDWICKE  observed,  that  unless 
there  were  corruption  or  partiality  in  the  arbitrator,  the 
award  could  not  be  set  aide  iijio'i  motion ;  and  that  if  it 
should  be  allowed  to  make  arbitrators  defendants,  and 
give  them  the  trouble  to  set  forth  their  particular  reasons, 
upon  which  the  award  was  founded,  it  would  introduce 
great  inconvenience,  and  be  a  discouragement  to  any  per- 
son to  undertake  a  reference.  If  there  were  any  palpable 
mistake  made  by  an  arbitrator,  or  miscalculation  in  an 
account  that  had  been  laid  before  him,  the  party  aggrieved 
might  bring  his  bill  against  the  party  in  whose  favor  the 
award  was  made,  to  have  it  rectified;  but  that  it  ought 
not  to  be  brought  against  the  arbitrator.  His  Lordship  fur- 
ther said,  he  did  not  know  whether  there  was  any  estab- 
lished rule  of  the  Court  with  regard  to  arbitrators  setting 
forth  the  reasons  of  their  award,  and  how  far  they  were 
subject  to  discover,  and  how  far  not ;  but,  if  there  were 
none,  he  should  have  no  scruple  to  make  one. 

(a)  Anon.  3  Atk.  644. 
(1)  Kingston  v.  Kincaid,  7  Sergeant  &  Rawle,  448. 
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Assumpsit,  it  is  said,  will  not  lie  at  the  suit 
of  an   arbitrator  to  recover  a  compensation    Compensation. 
for  his  trouble,  unless  there  be  an  express  promise.  («  1) 


(a)  Yira-.i  v  r.  Warne,  4  Esp.  N.  P.  C.  47.  George  v.  Lousley,  8  E. 
R.  12,  but  see  Tidd.  Prac.  (8th  edit.)  886,  in  notis,  where  some  cases 
are  cited  from  1  Gow.  to  the  effect  that  an  arbitrator  may  recover  such 
compensation.  With  respect  to  awarding  a  fee  to  himself,  see  this 
Chap,  initc.  Title  "  Costs." 


( 1 }  This  was  expressly  decided  to  the  contrary,  in  Hinman  v.  Hap- 
good,  I  Denio,  188,  where  an  action  was  brought  by  an  arbitrator  to  re- 
cover fifteen  dollars  for  five  days  services  in  hearing  the  parties.  The 
action  was  against  one  of  the  parties  to  the  submission,  and  there  was  an 
agreement  in  that  instrument,  that  the  necessary  expenses  should  be 
paid  equally  by  the  parties.  The  court,  per  Jewett  J.,  said  :  "  What- 
ever may  be  the  law  in  England,  I  do  not  doubt  that  in  this  state,  an 
arbitrator,  selected  by  the  parties  to  perform  such  services,  and  having 
performed  the  services,  attended  by  the  parties,  may  recover  a  reason- 
able compensation  therefor,  in  the  absence  of  an  express  promise  to 
pay;  and  it  has  since  the  time  of  the  case  referred  to,  (Virany  v. 
Warne,)  been  so  adjudged  in  England.  The  evidence  in  this  case, 
shows  that  the  plaintiff  was  appointed  an  arbitrator  by  the  parties  to 
the  controversy ;  that  the  arbitrators  were  engaged  five  days  as  such, 
attended  by  the  defendant,  and  the  other  parties  to  the  submission, 
and  until  the  powers  of  the  arbitrators  were  revoked  by  the  defendant. 
I  cannot  doubt  but  the  evidence  showed  a  sufficient  employment  of  the 
plaintiff,  as  an  arbitrator,  to  entitle  him  to  compensation  for  services 
rendered  as  such  arbitrator." 

It  was  suggested  that  the  defendant  might  have  taken  advantage  of 
the  non-joinder  of  the  other  parties  to  the  submission,  by  a  plea  in 
abatement.  The  English  case,  Swinford  v.  Burn,  1  Niel  Gow,  7,  re- 
ferred to  above,  as  deciding  that  an  arbitrator  might  maintain  an  action 
for  compensation,  contains  nothing  more  than  a  dictum  of  Dallas, 
C.  J.,  at  nisi  prius,  that  "  an  arbitrator  may  certainly  demand  com- 
pensation for  his  trouble,"  and  does  not  seem  to  be  regarded  in  England 
as  law.  Russell  on  Arbitration,  434. 
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Where  there  is  an  express  promise  to  pay,  an  action  will  liu.  Hag- 
gins  v.  Gordon,  3  Adolphus  &,  Ellis,  N.  S.  466. 

This  case,  also,  decides  that,  where  there  are  several  arbitrators,  they 
should  all  join  in  an  action  to  recover  compensatioD ;  the  undertaking 
being  joint,  and  not  several.  But  in  the  case  in  Denio,  it  was  adjudg- 
ed that  the  undertaking  is  several,  and  that  each  arbitrator  is  entitled 
to  his  action  for  his  own  compensation. 

The  doctrine  laid  down  by  Lord  Kenyon,  in  the  case  cited  in  the 
text,  that  the  appointment  of  an  arbitrator  was  not  of  such  a  nature  as 
to  raise  a  demand  for  payment,  does  not  seem  to  have  been  acquiesced 
in.  The  courts  have  repeatedly  held,  that  where  one  party  has  paid 
all  the  arbitrators'  fees  to  take  up  the  award,  he  may  recover  a  moiety 
of  the  sum  paid,  from  the  other  party.  If  the  payment  to  the  arbitra- 
tor is  a  mere  gratuity,  it  seems  difficult  to  understand  upon  what  prin- 
ciple the  courts  can  compel  a  contribution  among  the  parties  to  the 
submission. 

Upon  a  case  of  this  kind  which  arose  some  years  Liter  than  the  case 
of  Virany  v.  Warne,  Dallas,  C.  J.,  said :  "  An  arbitrator  can  certainly 
demand  a  compensation  for  his  trouble;  and  if  so,  as  the  sum  paid  in 
this  case  has  been  proved  to  be  reasonable,  the  plaintiff  may  call  upon 
the  defendant  for  contribution."  Swinford  v.  Burn,  Gow,  5.  And  in 
a  similar  case  which  arose  earlier,  Lord  Ellenborough  said,  "  that  the 
matter  was  too  apparently  reasonable  in  itself  to  require  the  authority  of 
cases  for  it."  Stokes  v.  Lewis,  2  Smith,  12.  Such  clearly  was  the 
ground  assumed  in  Hicks  v.  Eichardson,  1  Bosanquet  &  Puller,  93. 

But,  whatever  may  be  the  arbitrator's  rights  where  there  has  been  no 
express  promise  of  the  parties,  to  compensate  him  for  his  trouble,  it  is 
clear,  that,  upon  such  a  promise  he  may  maintain  an  action.  Hardres 
v.  Prowd,  Styles,  465.  Haggins  v.  Gordon,  3  Adolphus  &  Ellis,  N. 
S.  466. 

An  arbitrator  may  retain  the  award  in  his  hand  until  his  fee  be  paid, 
and  even  if  he  exact  an  exorbitant  compensation,  which  one  of  the  par- 
ties is  compelled  to  pay  to  get  possession  of  the  award,  the  court  will 
not  listen  to  an  application  by  the  party  making  the  payment,  for  an 
attachment  against  the  arbitrator,  to  compel  him  to  refund  the  balance 
beyond  a  reasonable  compensation.  Dossett  v.  Gingell,  2  Manning 
and  Granger,  870. 

In  Hall  v.  Hinds,  2  Manning  &  Granger,  847,  where   an  award  was 
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set  aside  on  the  ground  of  a  gross  mistake  of  the  arbitrators,  amount- 
ing, in  legal  contemplation,  to  misconduct.  Chief  Justice  Tindal  inti- 
mated, that  as  the  consideration  of  the  payment  had  failed,  the  party 
might  recover  of  the  arbitrators  the  sum  paid  to  take  up  the  award.  The 
question  did  not,  however,  receive  a  judicial  decision. 
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CHAPTER  V. 


THE    AWARD. 


THE  qualifications  requisite  to  the  validity  of  the  award 
are,  that  it  be  made  consonant  to  the  submission  ;  that  it 
be  certain  ;  be  of  things  possible  to  be  performed,  and  not 
contrary  to  law  or  reason  ;  and  lastly,  that  it  be  final. 

The  authority  given  to   the  arbitrators 
Consonant  to  the  .  . 

Submission        should  not  be  exceeded,  nor  should  it  be 

imperfectly  exercised.  Their  decision  ought 
not  to  extend  to  persons  or  to  things  beyond  the  scope  of 
the  submission :  if  the  submission  be  conditional,  the  award 
must  contain  a  distinct  adjudication  as  to  every  person  and 
eveiy  thing  within  it ;  if  general,  this  is  not  necessary.(a  1) 

(a)  Rol.  Arbit.   1   Ch.  Ca.   180.     Kep.  temp.  Finch.   141. 

(1)  The  obligation  to  perform  the  award  arises  exclusively  from  the 
promise,  express  or  implied,  contained  in  the  submission.  An  award, 
therefore,  which  does  not  follow,  substantially,  the  conditions  imposed 
upon  the  arbitrator  in  the  submission,  either  in  respect  of  the  subjects 
to  be  adjudicated  upon,  the  mode  in  which  the  arbitrator  shall  exer- 
cise his  powers,  the  rule,  if  any,  which  he  shall  follow  in  the  adjudication, 
and  the  manner  in  which  the  award  shall  be  made,  or  which  shall  em- 
brace matters  not  contained  in  the  submission,  or  persons  not  parties 
to  it,  or  bound  by  it,  will  not  bo  obligatory  upon  the  parties,  either  be- 
cause the  conditions  of  the  promise  have  not  been  complied  with,  or 
because  no  promise  has  been  made  reaching  to  the  extent  necessary  to 
support  the  award. 
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In  the  first  place,  the  award  must  not  extend  to  persons 
or  to  things  beyond  the  scope  of  the  submission.(l) 

Thus,  where  two  only  have  submitted,  the  arbitrator 
cannot  take  upon  himself  to  decide  as  to  matters  in  dispute 
between  one  party  and  the  other  in  common  with  third 
persons,  not  parties  to  the  submission.(a) 

Upon  this  principle,  it  would  seem  that  an  award,  di- 
recting1 a  ijui  tain  action  to  cease,  could  not  be  support- 
ed^) 

(a)  Rol.  Arbit.  D.  4  ;  but  see  Onyons  v.  Cheese,  Lutw.  530. 
(6)  Strange,  903.     Philips  v.  Knightly. 


But,  a  substantial  and  real  compliance  with  the  submission  is  requir- 
ed, rather  than  a  technical  one.  The  rule  requiring  the  award  not  to 
go  beyond  the  submission,  is  not  so  strictly  construed  as  to  make  it 
necessary  to  be  averred,  in  terms,  in  the  award,  that  the  arbitrator  has 
limited  himself  to  the  conditions  and  subjects  of  the  submission.  The 
just  and  reasonable  rule  of  interpretation,  and  the  one  most  consonant 
to  common  sense,  is,  that  where  the  words  of  an  award  are  so  compre- 
hensive that  they  may  take  in  matters  not  within  the  submission,  yel 
it  shall  be  presumed  that  nothing  beyond  it  was  awarded,  unless  the 
contrary  be  expressly  shown.  Solomans  v.  M'Kinstry,  13  John- 
son, 27. 

And  where  the  submission  provides  a  standard  by  which  the  arbitra 
tors  are  to  be  governed  in  their  decision,  they  arc  not  at  liberty  to  de- 
part from  it  in  making  their  award,  although  its  adoption  gives  one  of  the 
parties  an  unfair  advantage  over  the  other. 

Whether  an  award,  in  pursuance  of  such  a  submission,  would  be 
valid  or  not,  the  arbitrators  cannot  substitute,  without  the  consent  of  the 
parties,  a  standard  which  they  deem  more  equitable.  Neither  the  arbi- 
trators nor  the  courts  can  substitute  another  agreement  for  the  one  actu- 
ally made  by  the  parties.  Howard  v.  Edgell,  17  Vermont,  9. 

(1)  An  award  is  not  void  which  directs  both  the  principal  and  the 
surety  in  the  submission-bond,  to  pay  the  sum  awarded.  Richards  v, 
Brockenbrough,  1  Randolph,  449. 
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If  it  were  awarded,  that  a  stranger  to  the  submission 
should  give  a  bond  as  a  security  for  performance  of  the 
award  by  one  party  ;  that  the  party,  his  wife,  and  son, 
should  join  in  a  conveyance,  («)  that  an  action  by  A.,  the 
party  and  his  wife,  and  D.  the  other  party,  should  be  dis- 
continued ;(6)  that  the  servant  of  the  party  should  pay  a 
sum  of  money  ;(c)  that  the  party  should  be  bound  with 
sureties  for  the  performance  of  any  particular  act,(</)  and 
the  like  ;  such  directions  in  an  award  would  be  of  no  force, 
so  far  as  such  straners  to  the  submission  were  concern- 


(a)  Com.  Dig.  Arbit.  E.  1.  Rol.  Arbit.  N.  9.  Keilway,  43.  b. 
Godb.  165. 

(4)  Com.  Dig.  Arbit.  D.  4.  (c)  3  Leon.  62. 

(d)  Coke  v.  Whorwood,  2  Lev.  6.  1  Leon.  140. 

(1)  Where  A.  leased  a  house  to  B.,  and  C.  claimed  that  the  rent 
should  be  paid  to  him,  it  was  agreed  by  A.  and  C.  in  the  presence  of 
B.,  who  was  called  as  a  witness  to  the  agreement,  that  the  question  to 
whom  the  rent  was  rightly  payable,  should  be  referred  to  arbitrators 
for  decision.  The  arbitrators  awarded  that  the  rent  should  be  paid  to 
C.  It  was  held,  that  B.  was  bound  by  the  award,  and  that  no  notice 
to  him  of  the  award,  was  necessary,  it  being  his  duty  to  take  notice  of 
the  proceedings.  Humphreys  v.  Gardner,  11  Johnson,  61. 

And  in  a  similar  case,  it  was  held,  that  after  a  decision  against  the 
party  who  placed  the  tenant  in  possession,  he  could  not  lawfully  dis- 
train for  rent,  and  that  the  tenant  was  not  estopped  from  denying  his 
right  to  the  rent,  by  the  principle  that  a  tenant  could  not  dispute  the 
title  ot  his  lessor.  Downs  v.  Cooper,  2  Adolphus  &  Ellis,  N.  S.  256. 

Where  a  party  having  a  claim  upon  property,  which  is  the  subject  of 
a  reference,  knows  that  the  arbitration  is  going  on,  but  does  not  bring 
forward  his  claim,  he  is  bound  by  the  award.  Govett  v.  Richmond,  7 
Simons,  1. 

Where  one  of  two  sureties  entered  into  a  submission  of  the  mat- 
ters in  dispute,  between  the  sureties  and  the  principal,  it  was  held  that 
the  other  surety  was  bound  by  the  award,  at  the  making  of  which  he 
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The  case  would  be  the  same,  if  it  were  awarded  that 
one  of  the  parties  should  pay,  or  execute  something  to  a 
stranger  ](n)  as,  if  an  award  directed  one  parly  to  make 
a  lease  to  the  other  for  life,  with  reiminder  to  J.  S.,  the 
latter  part  of  such  direction  would  be  void.(6) 

In  a  case  where  differences  which  had  arisen  between 
A.  and  D.  were  referred  to  arbitration,  and  it  was  award- 
ed that  B.  should  pay  A.  30/.,  in  satisfaction  of  all  sums 
due  to  him  out  of  the  estate  of  one  C.,  a  stranger  to  the 
submission,  it  was  held  that,  as  it  did  not  appear  that  B* 
was  executor  or  administrator  of  C  ;  was  a  trustee  for 
him ;  that  he  had  any  of  C's  property  in  his  hands,  or 
had  submitted  in  his  behalf,  B.  could  not  be  bound  by  such 
an  award.(c) 

A  distinction  has  been  taken,  where  a  stranger  to  the 
submission  is  noticed  in  the  award,  only,  as  the  instrument 
or  agent  of  one  of  the  parties  ;  under  such  circumstances, 
a  direction,  affecting  him  in  such  capacity,  is  valid.(d) 
And,  iu  favor  of  awards,  the  Courts  will  generally  intend 
this,  unless  the  contrary  be  shown.(e) 

Thus,  if  one  of  two  parties  to  a  submission  were  direct- 
ed to  pay  a  sum  of  money  to  a  banker,  or  solicitor,  on  ac- 

(«)  Rol.  Arbit.  B.  7.  (b)  Cro.  Eliz.  758. 

(c)  Adams  v.  Statham,  2  Lev.  235.         (d)  Com.  Dig.  Arlit.  E.  7. 
(c)  3  Leon.  62. 

was  present,  and  to  the  making  of  which  he  did  not  dissent.     McGe- 
hee  v  McGehee,  LittelPs  Select  Cases,  83. 

But,  an  award  against  a  company  will  not  bind  another  company, 
not  a  party  to  the  submission,  although  some  of  the  members  of  the 
first  company  were  also  members  of  the  other,  and  agreed  that  the  ar- 
bitrators might  take  into  consideration  the  accounts  of  both  companies. 
Kratzer  v.  Lyon,  5  Barr,  274. 
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count  of  the  other  ;(a  1)  to  deliver  up  any  thing-  to  the 
authorized  agent  or  servant  of  the  party,  for  his  use,(6) 
such  directions  in  an  award  would  be  unimpeachable.(2) 

Again,  where  that  part  of  an  award,  in  which  the  name 
of  a  stranger  is  introduced,  appears  to  be  evidently  for  the 
advantage  of  a  party,  the  Courts  would  be  very  unwilling- 
to  interfere  against  the  award  ;(c)  as  if  it  were  awarded 
that  one  party  should  pay  to  B.,  a  stranger  to  the  sub- 
fa)  Com.  Dig.  Arbit.  E.  7.  Salk.  74.  Ld.  Kaym.  123.  Snook  v.  Hel- 
lyer,  2  Chit.  Hep.  43. 

(b)  Gale  v.  Northam,  Kel.  127. 

(c)  Rol.  Arbit.  E.  5  Bedam  v.  Clerkson,  Ld.  Raym.  1 23.     Dale  v. 
Mottram,  2  Barnard.  291.     Bird  v.  Bird,  Salk.  74. 

(1)  Inhabitants  of  Boston  v.  Brazier,  11  Massachusetts,  247. 

(2)  An  award  that  one    party   should  cause  a    third  person    to  do 
certain  acts,  or  that  he  should  do  certain  acts  amounting  to  a  trespass 
upon  the  property  of  a  third  person,  will  not  be  binding.     Thus  where 
an  arbitrator  directed  that  the  plaintiff  should  erect   a   style  and  foot 
bridge  on  the  premises  of  a  stranger,  it  was  held  void.     Parke,  B.  said, 
"  I  think  the  award  would  have  been  sufficient,  if  it  had  said  this  was  to 
be  done  provided  the  owners  and  occupiers  of  the  land  should  consent. 
The  terms  of  the  submission  extend  only  to  what   is  to   be  done  be- 
tween these  parties  :  the  moment  the  interests  of  third  parties  come  in,  it 
is  beyond  the  authority  given  by  the  submission.  So  far,  therefore,  as  the 
award  refers  to  any  thing  to  be  done  on  the  land  of  third  persons,  it  is  not 
within  the  submission  ;  no  action  could  be  maintained  for  not  doing  it." 
Turner  v.  Swainson,  1  Meeson  &  Welsby,  572.     See  also  in  reference  to 
an  award  that  the  party  shall  cause  a  stranger  to  do  a  certain  act,  as  to 
deliver  possession  of  land.     Martin  v.  William,  13  Johnson,  264. 

An  award,  which  directs  one  party,  in  conjunction  with  certain 
strangers  therein  named,  to  convey  certain  land  to  the  other  party,  or 
if  he  fails  to  make  such  conveyance,  that  he  shall  then  pay  a  certain 
sum  of  money,  is  good.  Thornton  v.  Carson,  7  Cranch,  596. 

Where  one  co-executor  entered  into  a  submission  of  certain  matters, 
and  the  award  directed  a  certain  sum  to  be  paid  to  him  and  his  co- 
executor,  it  was  held  good.  Macon  v.  Crump.  1  Call.  500. 
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mission,  a  sum  of  money  in  which  the  other  party  was 
bound  to  B(a) 

In  the  case  of  a  submission  by  the  trustee,  with  the 
assent  of  the  cestai  fjue  trust,  an  award  of  payment  to  the 
ccstui  que  trust  would  be  valid,  though  he  were  not  for- 
mally a  party.(6) 

Secondly,  in  respect  of  the  things  submitted,  the  award 
must  not  extend  beyond  them. 

Thus,  where  upon  a  reference  of  certain  distinct  things, 
the  arbitrator  professed  to  decide  upon  a  bond,  which  it 
was  clearly  intended  should  not  be  submitted  to  him,  the 
award  was,  in  that  particular,  held  to  be  void.(c  1)  Where 
all  matters,  except  an  obligation,  were  submitted,  and  the 
award  was  of  all  demands  ;(rf)  where  the  submission  was 
of  all  moneys  expended  for  the  wife,  at  her  request,  and 
the  award  (e)  was  of  all  moneys  expended  for  the  wife,  the 
arbitrator  was,  in  each  case,  held  to  have  exceeded  his 
authority. 

It  has  been  determined,  that  upon  a  reference  of  all  ac- 
tions, an  award  cannot  be  made  of  causes  of  action  ;  but 
it  was  said,  that  if  all  actions  and  quarrels  had  been  sub- 
mitted, the  award  might  have  been  good.(/) 

Where  the  submission  is  of  a  particular  difference,  there 
being  other  things  in  controversy,  an  award  of  general 

(a)  Bccket  v.  Taylor,  1  Mod.  9.  S.  C.  2  Keb.  546.  See  Rol.  Arbit. 
E.  11.  Barseyu  Glipsham,  Cro.  Car.  541. 

(4)  Lynch  v.  Clemence,  1  Lutw.  571.        (c)  Ca.  Temp.  Finch.   165. 

(d)  Com.  Dig.  Arbit.  E.  3.     (e)  Dm.  Jac.  639.  Waters  v.  Bridges. 

(/)  Rol.  Arbit.  C.  1.  See  3  Bulstr.  312. 

(1)  Under  a  submission  of  all  demands,  it  was  held  that  the  arbi- 
trators might  not  only  take  into  consideration  and  award  upon  the 
damages  which  had  accrued  upon  a  bond  of  indemnity  at  the  time  of  the 
submission,  but  also  such  damages  as  would  probably  accrue  afterwards. 
Cheshire  Bank  v.  Robinson,  2  New  Hampshire,  126. 
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releases  is  an  excess  of  the  arbitrator's  authority,  and 
invalid.(a)  But  it  seems  that  the  arbitrator  should  have 
had  notice  of  the  existence  of  such  other  differences,  or  it 
must,  at  least,  be  proved  that  they  did  exist  at  the  time 
when  the  award  was  made,  since  the  Court  would  not 
presume  that  they  existed.(l) 

Arbitrators  were  held  to  have  exceeded  their  authority, 
who  awarded  that  the  submission-bonds  should  be  given 
up.(6) 

Certain  differences  respecting-  money  transactions  being1 
submitted,  the  referee  awarded,  that  one  party  should  con- 
vey a  house  and  lands  to  the  other  ;  this  was  considered 
clearly  bad.(c)  But,  had  the  submission  been  of  all  de- 
mands between  the  parties,  it  seems  that  the  direction,  as 
to  such  conveyance,  would  have  been  valid  ;(rf)  since,  under 
such  a  power,  an  award  might  have  been  made  of  any  dis- 
putes concerning  the  lands  of  the  parties,  depending  at  the 
time  of  the  submission.(2) 

(a)  2  Mod.  309.  Hill  v.  Thorn. 

(b)  Doyley  v.  Burton,  Ld.  Kaym.  533.         (c)  Ca.  temp.  Finch.  142. 
(d)  Keilway,  99.  Br.  Arbit.  22.  ace.  Ld.  Kaym.  115.  Marks  v.   Mar- 
riott. 

(1)  A  submission  was  special.     The  award  recited  that  it  was  made 
in  pursuance  of  a  general  submission  ;  but  as   it  appeared  that  the  ar- 
bitrators had  taken  into  consideration  only  the  special  matter  submitted 
the  award  was  sustained.     Diblee  v.  Best,  11  Johnson,  103. 

(2)  A  submission  of  all  demands  between  the  parties  does  not  author- 
ize the  arbitrator,   in  adjusting  the   balance,  to  direct  that  one  party 
shall  purchase  certain  property  of  the  other,  at  a  specified  price.     Thus 
upon  a  submission  of  a  controversy  between  a  landlord  and   tenant, 
respecting  the  management  of  the  farm,  the  state  of  the  farm  and  the 
claims  of  the  landlord,  it  was  provided,  that,  if  the  arbitrators  should 
find  the  tenant  indebted  to  the  landlord,  they  should  appraise  certain 
property  of  the  tenant,  and  the  landlord   should  receive   the  same  in 
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In  the  case  of  an  agreement  for  a  lease  for  63  years, 
from  May  1st,  1801,  the  lessee  to  be  allowed  three  years 
from  that  time  for  winning  the  colliery,  without  payment 
of  any  rent,  an  arbitrator  being  authorized  to  give  such  di- 
rections for  a  lease  according  to  the  agreement  as  he  should 
think  'fit,  directed  a  lease  for  63  years  from  May  1st,  1804; 
the  Court  held  that  he  had  exceeded  his  authority  and 
that  the  award  was  bad.(a  1) 

(a)  Banner  v.  Liddell  and  others,  1  Brod.  and  Bing.  80. 

payment  of  his  claim.  The  arbitrators  having  found  the  sum  due,  ap- 
praised all  the  property  specified,  and  the  value  exceeding  the  tenant's 
indebtedness,  they  directed  the  landlord  to  take  the  whole,  and  pay 
the  balance  to  the  tenant ;  the  award  was  held  invalid,  Culver  v.  Ash- 
ley, 17  Pickering,  98. 

So,  too,  where  a  submission  was  between  A.  and  an  incorporated 
company  of  the  one  part,  and  B.  and  C.  on  the  other,  A.  and  B.  being 
the  principal  shareholders  in  the  company,  an  award  directing  A  to 
purchase  the  shares  of  B.  at  a  specified  price  was  held  to  be  an  excess 
of  authority.  In  re  Williams,  4  Denio,  194.  See  also  Shearer  v.  Han- 
dy, 22  Pickering,  417.  In  Skillings  v.  Coolidge,  14  Massachusetts,  43 
an  account  against  the  plaintiff  in  favor  of  the  defendant  was  submitted 
to  arbitrators,  who,  finding  a  sum  due  to  Coolidge,  awarded  that  cer- 
tain property  pledged  to  him  by  the  plaintiff  should  be  sold  and  the 
proceeds  applied  in  payment  of  the  sum  found  due.  This  direction 
was  held  to  be  within  the  powers  of  the  arbitrators.  It  does  not  very 
clearly  appear  whether  the  property  was  pledged  for  the  payment  of 
the  claims  embraced  in  the  submission. 

(1)  Where  a  cause  is  referred,  the  arbitrator  has  no  power  to  direct 
a  verdict  to  be  entered,  unless  specially  authorized  so  to  do.  And 
where  without  authority  he  directs  a  verdict  for  a  particular  sum  to 
be  entered,  and  does  not,  in  terms,  find  that  sum  to  be  due  to  the  party 
in  whose  favor  the  verdict  is  to  be  entered,  the  award  it  seems  is  bad 
in  toto.  In  several  cases,  attempts  have  been  made  to  sustain  such 
awards,  on  the  ground  that,  by  directing  a  verdict  for  one  party,  the 
arbitrator  had  substantially  awarded,  that  the  sum  named  was  due  to 

31 
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Upon  a  reference  of  all  matters  in  difference  between 
two  partners,  it  was  not  considered  an  excess  of  authority, 
that  the  arbitrator  awarded  a  dissolution  of  the  partner- 
ship.^) Nor,  upon  a  submission  of  a  controversy  between 
a  parson  and  his  parishioners,  which  related  to  the  pay- 
ment of  tythes  in  specie  or  not,  was  it  considered  an  undue 
exercise  of  power,  to  award,  that  so  much  a  year  should 
be  paid  for  tythes.  (ft) 

And  again,  a  question  of  the  right  of  two  rectors  to  the 
tythe  of  certain  lands  having  been  submitted,  the  Court 
held  that  an  award  of  undivided  moieties  of  such  tythe  to 
the  two  rectors,  was  within  the  submission.(c) 

In  one  case,((/)  a  contract  had  been  made  with  a  ship- 
owner, stipulating,  amongst  other  things,  that  the  ship 
should  proceed  to  sea  within  a  certain  time,  &c.,  "penalty 
for  non-performance  1300/."  These  words  were  intro- 
duced at  the  end  of  the  article  of  agreement ;  and,  an  ac- 
tion having  been  brought  for  not  proceeding  to  sea  as 
according  to  the  contract,  a  verdict  was  taken  subject  to  a 
reference.  The  arbitrator,  after  hearing  evidence  as  to  the 
loss  sustained  by  the  non-performance  of  the  contract, 
awarded  1860/.  and  the  taxed  costs.  It  was  contended 
that  no  more  than  1300/.,  the  stipulated  damages,  could  be 

(a)  Green  v.  Waring,  1  Bl.  Rep.  475. 

(b)  Rol.  Arbit.  D.  8.          (c)  3  Taunt.  426.  Prosser  v.  Goringe. 
(d)  Harrison  v.  "Wright,  13  E.  R.  343. 

such  party.  But  the  courts  have  uniformly  refused  to  enforce  such 
awards  by  attachment.  Jackson  v.  Clark,  13  Price,  208.  Hayward  v. 
Phillips,  6  Adolphus  &  Ellis,  128.  Dunlan  v.  Brett,  2  Adolphus  & 
Ellis,  344.  But  in  one  case  the  court  refused  to  set  aside  such  an 
award,  upon  motion,  leaving  the  other  party  to  his  action,  to  test  the 
validity  of  the  award.  Cock  v.  Gent,  13  Meeson  &  Welsby,  364. 
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recovered,  but  the  Court  were  of  opinion  that  the  arbitrator 
had  not  exceeded  his  authority  in  doing-  so :  and  they  cited 
a  case  of  Winter  v.  Trimmer,  (1  Camp.  N.  P.  C.  78.)  as 
exactly  in  point. 

The  Court  held  it,  in  another  instance,  to  be  clearly 
within  the  authority  of  an  arbitrator,  under  a  reference  of 
all  matters  in  dispute,  to  direct  that  one  of  the  parties  who 
had  acted  as  agent  for  the  other  in  supplying  provisions 
for  the  army,  should  go  before  the  commissary  and  verify 
particular  documents.(a  1) 

It  is  said  that,  if  all  actions,  personal  suits,  and  com- 
plaints be  submitted,  actions  real  are  not  included  ;  if  all 
actions  personal,  and  suits,  and  quarrels,  that  they  are ; 
and  also  if  the  submission  be  of  all  demands.(&) 

A  submission  of  all  matters  in  difference  extends  to  a 
demand  as  executor.(c  2) 

The  first  part  of  the  second  division  of  the  rule  is  now 
to  be  considered,  that,  if  the  submission  be  conditional  "  so 
as  the  arbitrator  decide  of  and  concerning  the  premises," 

(«)  Atkyns  v.  Baldwyn,  1  Starkie.  N.  P.  C.  209. 

(b)  Com.  Dig.  Arbit.  D.  4.         (c)  Elletson  v.  Cuming,  Str.  1144. 

(1)  A  suit  by  the  legatees  named  in  a  will,  against  the  executor  and 
trustee,  calling  upon  him  to  account,  and  to  pay  them  their  respective 
proportions,  was  referred,  and  the  award  directed  the  defendant  to  con- 
vey certain  lands  to  a  new  trustee  to  be  appointed  by  the  chancellor. 
It  was  held,  that  so  much  of  the  award  as  directed  a  change  of  trustees, 
was  void.     Cromwell  v.  O wings,  6  Harris  &  Johnson,  10. 

(2)  One  of  the  parties  to  a  submission,  was  described  in  the  bond  as 
"  John  Cox,  as  administrator  of  the  estate  of  George  Cox,  deceased  ;" 
but  the  instrument  was  executed  by  the  said  John  Cox  without  any 
addition.     The  arbitrator  awarded  a  sum  to  him  in  his  capacity  as  ad- 
ministrator, and  it  was  held  not  to  be  beyond  the  power  of  the  arbitra- 
tor.    Dickey  v.  Sleeper,  13  Massachusetts,  224. 
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he  must  adjudicate  upon  each  distinct  matter  in  dispute, 
of  which  he  has  notice.(a) 

Thus  if,  upon  a  conditional  submission  of  all  controver- 
sies between  A.  and  B.  on  the  one  side,  and  C.  on  the 
other,  the  award  were  only  of  disputes  between  A.  and 
C.  omitting1  to  mention  £.,  it  would  be  void.(i)  And  it 
seems  that,  even  where  a  party  has  submitted  for  another, 
the  award  must  notice  that  other,  although  not  a  nominal 
party.(c) 

A.  had  brought  an  action  against  B.,  another  against  C. 
All  matters  in  difference  were,  by  an  order  made  in  the 
first  of  these  causes,  referred,  and,  by  a  subsequent  order, 
it  was  directed  that  the  reference  of  the  first  cause  should 
be  proceeded  in  as  if  C.  had  been  a  party  to  the  original 
order,  and  that  the  cause  of  A.  and  C  and  all  matters  in 
difference  between  A.,  B.,  and  G,  and  each  and  every  of 
them,  should  be  referred,  and  that  the  costs  of  suit  should 
abide  the  event  of  the  award.  The  arbitrator  made  two 
awards,  declaring  by  one  that  A.  was  indebted  to  B.  &c., 
without  mentioning  C.;  by  the  other  that  A.  was  indebted 
to  C,  without  mentioning  B. 

The  Court  set  aside  both  awards,  since  neither  of  them 
determined  all  the  matters  in  difference  between  all  the 
parties :  "  the  arbitrator  should  have  decided  in  one  award 
the  two  causes,  and,  if  there  were  no  difference  between 
B.  and  C,  he  should  have  recited  that  fact  in  his  award ; 
or,  if  there  were,  he  should  have  decided  those  differences 

(a)  Kol.  Arbit.  L.  9.  11.    Com.  Dig.  Arbit.  E.  6.     Dyer.  216.    Cro. 
Eliz.    138.     Lutw.  554.     2  Brownl.  309.     Randall  v.  Randall,  7  E. 
R.  81.     Winter  v.  Munton.  2  Moore,  729. 

(b)  Rol.  Arbit.  0.  8.     See  Hardres,  399. 

(c)  Bean  v.  Newbury,  1  Lev.   139. 
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also :  in  which  case,  perhaps,  there  should  have  been  three 
awards."(a  I) 

And  a  submission  of  all  matters  in  difference  between 
parties  imports  all  matters  which  any  individual  party  may 
have,  jointly  or  severally,  against  any  other,  for  the  sub- 
mission is  to  be  construed  distributively  :  as  where,  upon 
a  reference  by  bonds,  it  was  awarded  that  a  sum  of  money 
should  be  paid  by  one  obligor  to  a  co-obligor.(6  2) 

(a)  By  Dallas,    Ch.   J.,   Winter  v.   Munton.    Same  v.  White,   2 
Moore,  723. 

(b)  Winter  v.  White,  3  Moore,  674.     1  Brod.  and  Bing.  350.  S.  C., 
and  authorities  there  cited  by  Park,  J.  ;  also  Athelstan  v.  Moore,  Com. 
Kep.  547.     Carter  v.  Carter,  1    Vern.  259.     Broke  Arbit.  pi.  44.,  but 
read  observations  by  Richardson,  J.  (diss.  when  the  case  of  Winter  v. 
White  was  decided,)  to  the  effect  that  the  marginal  note  in  Carter  v. 

(1)  Where  a  cause  is  referred  with  a  provision  that  the  costs  of  the 
cause  are  to  abide  the  award,  it  is  incumbent  on  the  referees  to  decide 
specifically  on  each  issue  raised  on  the  record,  or  to  make  an  award 
from  which  it  can  be  inferred,  in  which  way  each  issue  has  been  found. 
Kilburn  v.  Kilburn,  13  Meeson  &  Welsby,  071. 

In  trover  the  defendant  pleaded,  1st,  not  guilty  except  as  to  a  cer- 
tain sum ;  2d,  not  possessed  except  as  to  said  sum  ;  and  3d,  payment 
as  to  that  sum.  A  verdict  was  taken  for  the  amount  of  the  damages 
claimed,  subject  to  the  award  of  an  arbitrator  to  whom  the  cause  was  re- 
ferred. The  arbitrator  made  his  award,  and  directed  that  the  verdict  for 
the  plaintiff  should  stand,  but  directed  a  reduction  of  the  damages.  It 
was  held  a  sufficient  finding  upon  all  the  issues.  Wilcox  v.  Wilcox,  4 
Exchequer,  500.  See  also  Hobson  v.  Stewart,  16  Law  J.  Rep.  (N.  S.) 
Q.  B.  145.  Bourke  v.  Lloyd,  10  Meeson  &  Welsby,  550.  Norris  v. 
Daniel,  10  Bingham,  507.  Doe  d.  Madkins  v.  Homer,  8  Adolphus  & 
Ellis,  235.  Duckworth  v.  Harrison,  4  Meeson  &  Welsby,  432. 

(2)  But,  under  a  submission,  by  several  co-partners,  of  the  affairs  of 
the  company,  with  a  view  to  a  dissolution  of  the  company,  private  ac- 
counts between  the  individual  members  are  not  included.     Harris  v. 
Wilson,  1  Wendell,  511. 
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Where,  upon  a  reference  of  all  matters  and  controver- 
sies,^) &c.,  depending  between  two  parties,  and  also  of 
and  concerning  the  value  to  be  put  on  the  hop-poles  and 
potatoes  in  certain  land,  and  the  workmanship  done  there- 
to, &c. ;  and  also  concerning  the  rent  to  be  paid  annually 
by  the  plaintiff  to  the  defendant  for  the  land,  so  as  the  said 
award  were  made,  &c.,  before  a  certain  day;  the  arbitra- 
tors found  the  value  of  the  hop-poles  and  potatoes  to  be 
154/.,  and  the  balance  due  from  the  plaintiff  to  the  defend- 
ant to  be  201.  19s.  8d. ;  but  neglected,  altogether,  to  notice 
the  rent  to  be  paid  for  the  land.  The  award  was  held 
bad  in  toto,  Lord  ELLENBORODGH  saying, — "  The  authority 
given  to  the  arbitrators  was  conditional,  ita  quod  they 
should  arbitrate  upon  those  matters  by  a  certain  day.  If, 
then,  they  fail  as  to  one  of  them,  the  condition  has  not 
been  performed,  upon  which  the  award  was  to  have  its 
obligatory  effect ;  and  here  they  have  stopped  short,  and 
have  omitted  to  settle  one  of  the  subjects  of  difference 
which  was  stipulated  for.  This  is  not  like  the  case,  where 
an  award,  being  good  in  part,  and  bad  in  part,  the  good 
part  shall  not  be  vitiated  by  the  arbitrator  having  also  di- 
rected something  to  be  done  which  is  superfluous  and  bad. 

Carter  is  not  warranted  by  the  case  itself,  since,  there,  the  submission 
was  between  two  executors  on  the  one  side,  and  the  testator's  widow  on 
the  other ;  and,  as  to  the  case  in  Brooke,  that  there  is  a  note  to  it  as 
follows :  "  But  it  seems  clear  that  the  arbitrator  had  not  authority  to 
determine  or  arbitrate  matters  between  the  three  (the  parties  on  one 
side,)  for  they  make  one  party  against  a  fourth,  but  he  may  determine 
between  any  of  the  three  and  the  fourth."  "  And  this,"  observes  Mr.  Jus- 
tice Richardson,  "  appears  to  me  to  be  founded  in  reason  and  princi- 
ple, as  otherwise  a  different  effect  might  be  given  to  the  submission." 

(a)  7  E.  R.  80.  Randall  v.  Randall,  ace.  Lutw.  202.  See  16  E.  R. 
58.  George  v.  Lousley,  8  E.  R.  12.  6  Ves.  jun.  70. 


Ill  THE    AWARD.  239 

Here  the  very  condition,  on  which  the  parties  submitted 
to  the  award,  has  failed." 

It  may  not  be  improper,  in  this  place,  to  remark,  that, 
in  order  to  impeach  an  award,  made  in  pursuance  of  a  con- 
ditional submission,  on  the  ground  of  part  only  of  the  mat- 
ters in  controversy  having-  been  decided,  the  party  must 
distinctly  shew  that  there  were  other  points  in  difference, 
of  which  express  notice  was  given  to  the  arbitrator,  and 
that  he  neglected  to  determine  them.  The  Court  will  not 
presume  this.(a  1) 

In  a  late  case  it  was  one  article  of  an  agreement  be- 
tween A.  and  B.  that  100/.  should  be  received  as  a  stipu- 

(a)  See  Eol.  Arbit.  B.  24.     Cro,  Car.  216.     Freem.  51. 

(1)  Where  arbitrators  have  certain  matters  referred  to  them  to  as- 
certain the  balance  between  the  parties,  and  they  award  a  certain  sura 
to  be  due  according  to  the  principles  of  the  bond,  and  state,  that  the 
sum  thus  awarded,  is  the  balance  due  for  advances,  &c.,  but  not  speci- 
fying what  matters  were  passed  upon ;  they  were  presumed  to  have 
acted  upon  all  the  matters  submitted.  Emery  v.  Hitchcock,  12  Wen- 
dell, 157. 

Arbitrators  must  be  presumed  to  have  pursued  the  bond,  until  the 
contrary  is  shown.  Parsons  v.  Aldrich,  6  New  Hampshire,  264. 

A  recital  in  the  award,  that  certain  matters  were  not  taken  into  con- 
sideration, sufficiently  shows  that  the  arbitrators  had  notice  of  the  mat- 
ters as  subjects  of  controversy.  Wright  v.  Wright,  5  Cowen,  197. 

It  seems  that,  as  against  the  sureties  on  a  submission  of  special  mat- 
ters, the  award  must  show  on  its  face,  that  it  does  not  embrace  matters 
beyond  the  submission,  or  it  must  be  proved  aliunde,  no  presumption, 
as  against  the  sureties,  being  made  in  favor  of  the  award.  Thus,  where 
two  had  become  sureties  for  the  payment  of  such  sum  as  the  arbitra- 
tors should  adjudge  to  be  due  on  a  particular  account,  and  the  award 
declared  in  general  terms,  that  a  certain  sum  was  due,  in  an  action 
against  the  sureties,  it  was  held  that,  unless  it  were  proved  that  the 
award  was  confined  to  the  matters  submitted,  the  defendants  were  en- 
titled to  prevail.  King  v.  Bowen,  8  Meeson  &  Welsby,  625. 
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lated  debt,  binding1  upon  each  party,  in  case  of  the  breach 
of  such  agreement  by  either.  A.  brought  an  action  gen- 
erally for  breach  of  the  agreement,  which  being  referred  to 
an  arbitrator,  he  gave  101.  damages.  On  a  motion  to  set 
aside  the  award,  the  Court  said  that  the  party  complain- 
ing ought,  at  least,  to  have  pointed  out  this  clause  in  the 
agreement  to  the  arbitrator,  and  expressly  required  him 
to  act  upon  it ;  but  this  not  being  stated  in  the  affidavit  to 
have  been  done,  the  rule  nisi  for  setting  aside  the  award 
was  discharged  with  costs.(a) 

Upon  another  occasion  an  action  was  commenced 
against  two  partners  resident  abroad.  The  plaintiff  pro- 
ceeded to  outlawry.  The  partnership  being  dissolved,  one 
of  the  defendants  arrived  in  England,  and  was  arrested  on 
a  capias  utlagalam.  A  rule  was  obtained  for  reversing  the 
outlawry.  All  matters  in  difference  were  submitted  to  an 
arbitrator,  who  refused  to  consider  the  claims  of  the  de- 
fendants respecting  the  outlawry,  but  confined  himself  to 
the  action  commenced  against  them.  The  Court  held  that 
he  was  not  bound  to  take  the  outlawry  into  consideration, 
as  no  specific  injury  was  stated  to  have  been  sustained  by 
both  the  defendants,  and  the  Court  refused  to  set  aside 
the  award.(6) 

In  any  case  where  the  submission  is  of  all  controversies 
until  a  particular  day,  and  an  award  is  made  on  a  pre- 
vious day,  unless  it  be  shewn  specially  that  a  difference 
did  arise  between  those  days,  the  award  cannot  be  im- 
peached.(c  1) 

(a)  Pinkerton  v.  Caslon,  2  B.  and  A.  704. 

(6)  Garland  v.  Noble,  1  Moore,  187. 

(c)  See  Kol.  Arbit.  M.  5.     Cro  Eliz.  858.     Cro.  Jae.  216. 


(1)  A  submission  of  all  matters  in  dispute,  or  of  all  demands,  em- 
braces only  such  demands  and  disputes  as  exist  between  the  parties  at 
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And  where,  under  such  a  submission,  an  award  was 
made  of  all  matters  till  the  date  of  the  award  (which  was 
after  the  particular  day,)  it  was  held  to  be  valid  without 
proof  of  the  existence  of  some  new  matter  between  the 
day  limited  by  the  submission  and  that  of  making1  the 
award.(a) 

It  is  matter  of  evidence  whether  or  not  a  particular  sub- 
ject of  complaint  have  been  notified  to  an  arbitrator.  And 
if  it  should  appear  that  a  party,  complaining1  of  an  omis- 
sion, has  himself  kept  back  any  thing1  which  ought  to  have 
been  communicated  to  the  arbitrator,  the  Court  will  not 
interfere  to  relieve  him  under  the  award.  Thus,  where 
disputes  had  arisen  between  the  masters  and  owners  of  a 
ship,  and  all  manner  of  actions  and  causes  of  action  be- 
tween the  parties  were  referred,  the  Court  held  that  the 
owners  were  not  at  liberty  to  claim  a  deduction  of  a  cer- 
tain sum,  the  price  and  proceeds  of  certain  goods  shipped 
on  their  joint  account,  the  whole  of  which  price  had  been 
paid  by  the  owners  in  the  first  instance,  on  the  ground  that 
this  particular  adventure  formed  no  part  of  the  disputes 
between  them,  arid  had  not  been  submitted  to,  nor  taken 
into  the  consideration  of  the  arbitrators,  because  it  was 
plainly  within  the  scope  of  the  reference,  and  it  was  the 

(a;  Freem.  51. 


the  date  of  the  submission.  Where,  therefore,  the  arbitrators  took  into 
consideration  a  note,  which  had  become  the  property  of  one  of  the  par- 
ties subsequent  to  the  time  of  the  submission,  and  awarded  a  gross  sum 
to  the  plaintiff,  the  award  was  held  void.  Thrasher  v.  Haynes,  2  New 
Hampshire,  429. 

32 
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owner's  own  fault,  if  he  kept  back  that  item  of  the  ac- 
count.(a  1) 

The  next  point  to  be  observed  is,  that,  if  the  submission 
be  generally  framed,  and  it  appear  not  to  be  a  condition 
of  it,  that  the  arbitrator  shall  decide  each  point  distinctly, 
an  award  extending  to  some  of  the  persons,  or  determin- 
ing some  of  the  matters,  without  noticing  particularly 
others  mentioned  in  the  submission,  will  be  good,  provided 
no  such  connexion  exist  between  these  latter,  and  the 
things  decided,  as  to  leave  any  uncertainty  upon  the  face 
of  the  award.(6)  "  Even  in  the  earlier  cases,  so  long  since 
as  Rolle's  Abridgment  Arbitrament,  L.,  it  was  in  some 
cases  held,  that  unless  there  were  a  clause  ita  quod  fat  de 
pi-asmissis,  it  was  sufficient  to  make  the  award  good,  that 
one  point  was  decided,  if  it  were  not  necessary,  in  order  to 
make  the  award  just,  that  the  others  should  be  decided 
also.  In  the  case  of  Payne  v.  Cook,  adjudged  many  years 
since  in  the  Exchequer  Chamber,  many  points  relating  to 
awards  were  to  be  determined,  and,  amongst  others,  this 
general  doctrine  was  strongly  laid  down  ;  that,  as  there 
was  no  clause  in  the  submission,  providing  that  the  award 

(a)  Smith  v.   Johnson,  15.  E.  R.   213.     See  Ec[.  Ca.  Abr.  92.   Ca. 
temp.  Hardw.  389.  Ca.  Ch.  186. 

(b)  Roll.  Arbit.  L.  2  Vern.  109.     Hide  v.  Cooth.     Freeman  v.  Bas- 
poule,  Browril.  309.  Cro.  Eliz.  838.    Risden  v.  Inglet.  Libtrap  v.  Field. 
1  Keb.  885. 

(1)  Under  a  sealed  submission,  the  parties  cannot,  at  the  hearing 
before  the  arbitrator,  withdraw  a  matter  embraced  in  the  submission, 
by  a  parol  agreement.  And  though  the  arbitrator,  in  accordance  with 
such  agreement,  decides  upon  the  remaining  matters  alone,  without 
considering  the  one  so  withdrawn,  yet  the  award  may  be  pleaded  in 
bar  to  an  action  upon  the  omitted  matter.  Howard  v.  Cooper,  1 
Hill,  44. 
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should  be  made  on  all  points  submitted,  if  the  matters 
omitted  were  not  necessarily  dependent  on,  and  connected 
with,  the  other  points,  the  award  should  be  sustairi- 
ed."(  al) 

It  has  been  said  that  this  distinction  between  a  general 
and  a  conditional  submission,  as  affecting1  the  validity  of 
an  award  made  upon  some  points  only  of  the  case  submit- 
ted, does  not  hold  in  a  court  of  equity  ;(6)  but  it  may  ad- 
mit of  doubt  whether,  at  the  present  day,  this  doctrine 
would  be  supported.  In  the  case  of  Hide  v.  Cooth,(c) 
there  is  a  dictum  of  Lord  Maynard  recognizing  the  prin- 
ciple which  obtains  in  a  court  of  law. 

The  award  ought  to  be  certain  ;  to  be  so  ex- 

Certazn. 
pressed,  that  no  reasonable  doubt  can  arise  upon 

the  face  of  it,  as  to  the  arbitrator's  meaning,  or  as  to  the 

(a)  Per  Chambre,  J.    1  Taunt.  549.     Simmons  ®.  Swaine.  ace.     In- 
gram v.  Milne,  8  E.  K.  450.     See  Grayv.  Gwennap,  1  B.  and  D.   106. 
(4)  Colwel  v.  Child,  1  Ca,  Ch.  86.     Hide  v.  Petit,  ib.  186. 
(c)  2  Vern.  109. 


(1)  A  dispute  having  arisen  between  the  parties  to  a  building  con- 
tract, as  to  whether  the  building  was  completed  according  to  the  con- 
tract, and  also  as  to  claims  by  the  parties,  respectively,  for  extra  work 
and  for  deductions  on  account  of  omissions  ;  it  was  referred  to  arbitra- 
tors to  determine,  as  to  the  alleged  defects  and  imperfections,  and  also 
as  to  the  claims  for  extra  work  and  omissions.  The  arbitrators  award- 
ed a  sum  to  be  paid  by  one  of  the  parties,  but  said  nothing  respecting 
the  deficiencies  and  imperfections.  An  attempt  was  made  to  sustain 
the  award,  on  the  presumption  that  the  arbitrators,  having  taken  all 
matters  into  consideration,  had  given  the  sum  named  upon  a  final  bal- 
ance of  all  claims  and  imperfections.  But  the  court  held  it  the  duty 
of  the  arbitrators  to  award  specifically  upon  the  alleged  imperfections) 
and  set  aside  the  award.  Rider  v.  Fisher,  3  Biagham,  N.  C.  874. 
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nature  and  extent  of  the  duties    imposed  by  it  on    the 
parties.(a  1) 

(a)  Rol.  Arbit.  Q.   1.     Hawkins  v.  Colelough,  Burr.  275. 

(1)  In  Schuyler  v.  Van  Der  Veer,  2    Caines,   235,    the  arbitrators 
under  a   general  submission,   awarded,   "  that  the  said  John   Schuyler 
and  John  Van   Der  Veer  should  finish  the  house  between  them,  and  be 
so  [far  completed  as  to  board  it  over   the  roof  and  the  floor  all  complete 
and  a  chimney,  and  if  the  said  John  Van  Der  Veer  should  keep  the 
stove,  then  he  should  pay  John  Schuyler  fifty  shillings  for  it ;  that  Van 
Der  Veer  should  pay  Schuyler  eleven  pounds  ten  shillings  ;  that  the 
costs  of  the  arbitration  should  be  jointly  borne,  &c."     Upon  demurrer 
to  this  award,  on  the  ground  of  uncertainty,  Livingston,  J.,  delivered 
the  following  judgment,  in  which  he  illustrates  the  nature  and  degree 
of  certainty  required  in  an  award  :  "  The  intention  of  all  parties  to  an 
arbitration,  is  to  have  their  controversies   finally  settled,  and  something 
ascertained  which  was  before  doubtful.     Hence  it  is  a  rule  that  awards 
shall  be  so  plainly  expressed,  as  that  there  may  remain  no  uncertainty, 
as  to  the  manner  in  which  they  are  to  be  executed.     Each  party  should 
not  only  know  what  he  is  to  do,  but  should  also  be  able  to  compel  the 
other  to  perform  what  he  is  ordered  to  do.     This  cannot  be  the  case, 
unless  the  arbitrators  make  use  of  language   which  is  intelligible,   as 
well  to  the  parties  themselves,  as  to  those  who  may  be  called  on  to  en- 
force their  decisions.     Although   courts  have   departed  from  the  strict- 
ness with  which  awards  were  formerly  examined,  and  which  was  a  re- 
flection on  the  administration  of  justice,  yet  they  have  not  carried  their 
indulgence  so  far  as  to   dispense  with  their  being  certain,  at  least  to   a 
common   intent.      Without  adhering  to  this  rule,    an   award  might   be 
so  obscure,  as   that  neither  party  would  know  what  he  had  to  do ;  in 
such  a  case,  if  it  were,  nevertheless,  binding  and  final,  great  injustice 
would  be  done,  for  there  could  be  no  recourse  on  the  bond  for  not  per- 
forming the  award,  and  yet  the  remedy  on  the  original  ground  of  con- 
troversy would  be  gone.     To  take  the  present  case  out  of  this  rule,  it 
is  said,  that  if  the  award  be  good,  in  that  part  whereof  the  breach  is 
assigned,  it  is  sufficient,  and  the  plaintiff  must  have  judgment  accord- 
ing to  the  decision  in  Fox  v.  Smith,  and  Addison  v.  Gray,  2  Wils.  267. 
293.     But  there  is  a  manifest  difference  between  those  cases  and  the 
one  before  us.     By  those  awards,  except  as  to  an  exchange  of  releases, 
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Thus  if  an   award  were  made,  directing1  one  party  to 
bind  himself  in  an  obligation  for  quiet  enjoyment  of  lands 

there  was  nothing  to  be  done  but  by  one  of  the  parties.  The  defen- 
dant, in  each  of  those  suits,  was  to  pay  the  plaintiff  a  sum  certain,  and 
also  some  costs,  without  mentioning  how  much.  The  court  held,  that 
as  the  awards  were  certain  as  to  the  specific  sums  directed  to  be  paid, 
it  was  no  reason  why  the  plaintiff  should  not  have  the  benefit  of  them 
so  far,  especially,  as  they  thereby  waived  their  right  ever  to  recover  the 
costs,  which  was  an  advantage  to  the  defendants.  This  rule,  however, 
cannot  apply  where  distinct  things  are  to  be  done  by  the  different 
parties  ;  for,  in  such  cases,  what  is  to  be  done  by  the  respective  parties 
must  be  set  forth  with  equal  certainty  ;  otherwise,  the  one  may  enforce 
that  part  of  the  award  which  is  in  his  behalf,  while  the  other  can  have 
no  relief  for  such  parts  as  are  intended  to  be  in  his  favor,  because  of 
the  ambiguity  of  the  language  made  use  of.  Such  is  the  nature  of  this 
award.  The  sum  to  be  paid  to  the  plaintiff,  and  for  non-payment  of 
which  this  action  is  brought,  is  sufficiently  certain  ;  but  it  is  unreason- 
able he  should  receive  this  money,  unless  he  performs,  or  can  be  com- 
pelled to  perform  those  things  which  he  is  directed  to  do,  and  which 
must  have  formed  part  of  the  consideration  for  giving  him  this  sum. 
In  other  words,  if  the  defendant  can  have  no  remedy  against  the  plain- 
tiff for  what  he  is  to  perform,  on  account  of  the  uncertainty  in  the 
meaning  of  the  arbitrators,  the  whole  award,  however  explicit  as  to 
what  he  is  to  do,  must  be  nugatory.  It  remains  to  be  examined, 
whether  that  be  the  case  here.  The  parties  are  enjoined  to  finish  "  the 
Jiouse"  between  them  Here  is  something  to  be  done  by  the  plaintiff 
(and  most  probably  for  the  defendant's  benefit,)  for  the  omission  of 
which,  he  ought  to  be  liable,  and  yet  it  is  very  problematical  whether 
he  might  not  shelter  himself  under  the  uncertainty  of  the  direction. 
What  house  was  to  be  finished  ?  Where  did  it  stand  ?  What  were  its 
dimensions  ?  What  materials  were  to  be  used  ?  When  was  it  to  be 
completed  ?  Or  for  whom  ?  Nor  can  the  uncertainty  of  the  award, 
in  this  respect,  be  helped  or  removed,  either  by  reference  to  the  sub- 
mission, or  by  the  context  of  the  award,  or  by  any  thing  connected  with 
it.  Nor  does  it  fall  within  those  cases,  where  averments  of  the  party, 
may  render  certain,  that  which  is  not  sufficiently  defined  by  the  arbi- 
trators themselves.  An  averment  is  sometimes  admitted  to  support 
an  award,  which  has  an  appearance  of  being  uncertain,  but  when  there 
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or  the  like,  and  it  were  not  expressed  in  what  sum  the 
obligor  should  be  bound,  the  award  would  be  void.(a)  The 
same,  if  it  were  awarded  that  one  should  give  security  to 
the  other  for  the  payment  of  a  sum  of  money,  or  the  per- 
formance of  any  particular  act,  and  the  particular  kind  of 
security  were  not  specified.(6  1) 

Where  A.  was  commanded  to  pay  £.  S3  much  money, 
for  every  one  of  several  quarters  of  malt,  as  a  quarter  of 

(a)  5  Co.  77.  Kol.   Arbit.  Q.  4.     See  Bacon  v.  Dubarry,  Ld.  Kaym. 
246. 

(b)  Vin.  Arbit.  Q.  12.     Thinne  v.  Rigby,  Cro.  Jac.  314.     Tipping  v. 
Smith,  Strange,  1024.     Duport  v.  Wildgoose,  2  Bulstr.  260. 

is  no  meaiis  of  ascertaining  what  is  thus  doubtful,  but  by  travelling  out  of 
the  instrument  altogether,  arid  relying  entirely  on  parol  testimony  to 
shew  the  intention  of  the  arbitrators,  the  experiment  is  dangerous,  and 
ought  not  to  be  made. 

"  The  same  uncertainty  prevails  as  to  '  the  stove,'  which  the  defen- 
dant was  to  keep,  at  the  price  of  fifty  shillings.  As  the  house  it  is  called 
Kciff  exochen,  '  the  stove.'1  There  might  be  several  stoves  in  his  pos- 
session. What  entitled  it,  therefore,  to  this  honorable  distinction,  or 
whether  it  would  in  that  way  be  known,  even  to  the  parties  themselves, 
does  not  appear.  But  as  has  been  already  said,  it  is  not  sufficient  that 
the  parties  understand  the  arbitrators  ;  their  language  should  be  intelli- 
gible also  to  those  to  whom  application  may  be  made  to  give  effect  to 
their  decisions. 

"  Equally  uncertain  is  the  award  as  to  the  costs  to  be  paid.  To  pay 
the  charges  accrued,  in  a  particular  suit,  without  mentioning  the  sum, 
is  good,  because  they  may  be  taxed  by  the  proper  officers ;  but  here  no 
suit  is  mentioned,  nor  does  any  appear  to  have  been  pending  ;  and  if 
they  were  the  costs  or  expenses  of  the  arbitration,  (which  does  not  ap- 
pear to  have  been  made  a  rule  of  any  court,)  I  do  not  perceive  how  they 
were  to  be  ascertained." 

(1)  An  award,  that  one  shall  give  "  good  security"  for  the  payment  of 
certain  sums  which  he  is  directed  to  pay,  is  bad  for  uncertainty.  Stanton 
v.  De  Long,  9  Johnson,  43. 
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malt  should  then  be  sold  for,  and  no  particular  market 
was  mentioned,  by  a  reference  to  which  the  sum  might  be 
ascertained,  the  award  was  held  bad  for  uncertainty.(a) 
Again,  where  an  award  directed  that  one  party  should  pay 
to  the  other  "  his  day's  work  and  task  work,"  the  latter 
pay  to  the  former  251.,  and  then  that  general  releases 
should  be  given  on  both  sides,  but  the  precise  sum  to  be 
paid  for  the  task  work  and  day  work  was  not  ascertain- 
ed ;  the  same  objection  was  started,  and  allowed  to  pre- 
vail.^ 1) 

(a)  Hurst  v.  Batubridge,  Kol.  Arbit.  Q.  7. 

(b)  Pope  v.  Brett,  2  Saund.  263. 

(1)  An  award  to  deliver  or  cause  to  be  delivered,  the  party's  right 
and  claim  to  the  said  farm,  when  no  farm  had  been  mentioned,  either 
in  the  previous  part  of  the  award  or  in  the  submission,  is  bad.  So,  too, 
an  award  to  finish  the  house,  to  keep  the  stove,  when  no  house  or  stove 
had  been  previously  specified  ;  and  to  bear  the  costs  of  the  arbitration 
jointly  when  no  mode  of  determining  the  costs  is  pointed  out,  is  bad. 
Brown  v.  Hunkerson,  3  Cowen,  70.  Schuyler  v.  Vau  Der  Veer,  2 
Caines,  235. 

C.  and  B.  submitted  a  dispute  respecting  the  location  of  a  boundary 
line.  The  arbitrators,  in  their  award,  described  the  line  as  running 
from  a  certain  stake  "  westerly,  by  land  of  said  C.,  to  a  spruce  tree  in 
the  swamp."  There  was  no  dispute  respecting  the  stake  and  tree,  but 
the  controversy  related  entirely  to  the  course  of  the  line  between  these 
points.  Held  that  the  award  was  bad  for  uncertainty.  Clark  v.  Burt, 
4  Gushing,  396. 

An  award  that  directs  one  party  to  deliver  to  the  other,  "  all  the 
books,  papers  and  accounts,  together  with  a  small  chest  and  wearing  ap- 
parel, not  otherwise  disposed  of,"  is  void.  Thomas  v.  Holier,  3  Ham- 
mond, 266. 

An  award  that  the  plaintiff  shall  pay  the  defendant  a  certain  sum, 
and  that  upon  the  receipt  thereof,  the  defendant  shall  deliver  to  the 
plaintiff  "  a  certain  bond,  bearing  date,  February  17,  1821,"  without 
giving  any  further  particulars  respecting  the  bond,  by  which  to  identify 
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Awards  that  one  party  should  pay  to  the  other  5/.  for 
quit  rents  and  other  small  things  ;(a)  so  much  money  as 

(a)  Rudston  v.  Yates,  March,  144. 

it,  it  is  too  uncertain  to  be  supported.  Shepherd  v.  Stites,  2  Hoisted 
90.  See  also  McKeen  v.  Allen,  2  Harrison,  506. 

So,  too,  an  award  that  a  party  shall  give  security  for  the  payment  of 
certain  sums,  the  kind  and  amount  of  the  security  not  being  specified,  is 
bad  for  uncertainty.  Barney  v.  Gilson,  3  Sergeant  &  Rawle,  340. 

But,  it  was  held  in  Peck  v.  Wilson,  2  McCord,  279,  that  an  award 
directing  that  the  plaintiff  should  give  the  defendant  "  sufficient  in- 
demnity" against  loss  upon  certain  notes,  was  not  liable  to  the  objection 
of  uncertainty ;  the  construction  given  to  the  word  indemnity  being,  that 
the  party  should  give  his  own  personal  obligation. 

An  award  which  directs  the  defendant  to  give  an  endorser,  "  as  per 
agreement  submitted  to  the  arbitrators,  and  acknowledged  by  the  par- 
ties," will  not  sustain  an  action,  unless  there  is  an  averment  in  the  dec- 
laration, setting  forth,  by  proper  references,  the  agreement  mentioned  in 
the  award.  Walsh  v.  Gilmore,  3  Harris  &  Johnson,  383. 

An  action  against  the  owner  of  a  dyeing  establishment  for  polluting 
the  water  of  a  water  course,  was  referred  to  an  arbitrator,  who  award- 
ed that  the  plaintiff  had  a  right  to  the  use  of  the  water  unpolluted, 
and  directed  that  the  defendant  should  take  and  use  all  proper  and 
reasonable  precautions  and  measures,  for  the  purpose  of  preventing  the 
water  of  the  stream  from  being  rendered  unfit  for  use,  and  that  she 
should  provide  filters  for  the  purpose  of  cleansing  the  water  flowing 
from  the  dye-house,  "  so  far  as  the  same  can  be  cleansed  by  the  ordin- 
ary and  most  approved  process  of  filtering."  Held  to  be  uncertain,  in 
not  prescribing  the  particular  means  which  should  be  adopted  for  pu- 
rifying the  water.  Stouehewer  v.  Farrar,  9  Jurist,  203. 

Two  persons  appointed  to  appraise  an  estate,  awarded  that  there 
were  a  certain  number  of  acres,  and  fixed  a  gross  price  for  the  whole. 
They  further  declared,  "  that  if  there  shall  be  any  error  in  the  ad- 
measurement above  mentioned,  an  allowance,  at  the  rate  of  42£  for 
every  acre,  shall  be  made  out  of  or  in  addition  to  the  said  purchase 
money,  as  the  case  may  happen,  if  the  mistake  be  in  the  allotment 
in  Horse  Moor  Field,  over  the  brook  ;  and  an  allowance  of  the  same 
nature,  at  the  rate  of  841,  for  every  acre,  if  the  mistake  be  in  the  other 
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should  be  due  in  conscience  ;  (a)  so  much  as  certain  land 
should  be  worth;  (6  l)give  up  a  certain  obligation  to  the 
other,  without  describing-  it  more  particularly,  (c)  deliver 
certain  goods  specified,  "  and  also  several  books,"  (d) 
were,  in  each  case,  held  to  be  uncertain,  and  therefore 
void.  (2) 

(a)  Watson  v.  Watson,  Style,  28.  (A)  Skin,  248. 

(c)  Bedham  v.  Clerkson,  Ld.  Raym.  124. 

(d)  Cookson  v.  Ogle,  1  Lutw.  550. 

part  of  the  estate,  on  the  house  side  of  the  brook.  Held  to  be  uncer- 
tain and  invalid,  because  it  did  not  state  the  number  of  acres  in  the 
estimate  of  the  arbitrators,  on  each  side  of  the  brook.  Hopcraft  v. 
Hickman,  2  Simons  &  Stuart,  130. 

(1)  An  award  of  three  fourths  of  the  whole  amount  of  land  purchas- 
ed of  the   executors   of  C.   F.,  to  be  taken  off  the  upper  part  of  said 
land,  is  void.      Duncan   v.   Duncan,  1    Iredell,  466.       See  also  Lyle  v. 
Rodgers,  5  Wheaton,  394. 

(2)  An   award  which  directed  the  defendant  to  pay  the  plaintiff  the 
amount  drawn  upon  a  lottery  ticket,  after- deducting  the  usual  per  cent- 
age,  with  the  amount  then  already  paid,  but  not  stating  the  per  cent- 
age  or  the  amount  paid,  or   affording  any  means   whatever,  by  reference, 
or  otherwise,  for  ascertaining  the  amount,  was  held  void  for  uncertainty. 
White  v.  Barry,  12  Wendell,  377. 

Arbitrators  awarded,  that  75  pounds  were  due  on  the  third  of  March 
last,  with  interest  on  the  same,  the  time  being  several  months  prior  to 
the  meeting  of  the  arbitrators.  Set  aside  for  uncertainty,  as  there 
might  have  been  the  said  sum  due  at  the  time  specified,  and  nothing  at 
the  time  of  making  the  award.  Young  v.  Raebens,  1  Dallas,  1 19. 

Where  an  action  against  the  administrators  of  an  estate,  to  recover 
damages  for  trespasses  committed  by  the  intestate,  was  referred,  and 
the  referees  awarded  as  follows  :  "  We  do  award,  that  we  find  and  ad- 
judge the  defendants  aforesaid,  not  guilty  of  a  trespass  done  on  the 
premises  of  the  aforesaid  plaintiffs,"  it  was  held  an  invalid  award,  it 
being  entirely  uncertain,  whether  or  not  the  referees  intended  to  de- 
cide that  the  plaintiffs  had  no  claim  upon  the  estate  of  the  intestate. 
Hazen  v.  Addis,  2  Green,  333. 
33 
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Again,  directions  in  an  award,  that  the  defendant  should, 
at  a  certain  time  mentioned  in  the  award,  pay  to  the  plain- 
tiff the  sum  of  4/.  1 5s. ;  and  all  costs  and  charges  due  to  the 
stewards  and  attorneys  on  account  of  an  action  of  replevin, 
depending  in  t/ie  court  of  the  Hundred  of  Norman  Cross, 
arid  all  the  costs  and  charges  of  the  arbitration  bonds  and 
the  award  ;  (a)  that  one  party  should  pay  to  the  other  a 
certain  sum  of  money  by  different  payments  at  several 
days,  the  last  of  which  payments  should  be  two  years  after 
the  award,  and  that  on  the  last  payment  the  payee  should 
give  a  release  of  all  actions  to  the  day  of  the  date  of  the 
release  ;  (6)  that  the  defendant  should  pay  all  expenses  of 
a  suit,  and  all  reasonable  expenses  incurred  in  respect  of 
the  said  suit,  (c)  were  severally  held  bad  for  uncertain- 
ty.  (1) 

This  certainty,  however,  is  to  be  judged  of  to  a  common 
intent,  (d)  and  the  Courts  will  not  suffer  an  award  to  be 
disturbed  which  is  so  far  certain,  as,  from  the  nature  of  the 
subject  of  it,  could  be  reasonably  expected  ;  and  where 

(a)  Addison  v.  Gray,  2   Wils,  293.      Sed  quaere,  et  vid.  Authorities 
at  n.  (b)  p.  1 19. 

(b)  Lumley  v.  Button,  1  Rol.  Rep.  271. 

(c)  Bargrave  v.  Atkins,  3  Lev.  413. 

(d)  Per  Lord  Mansfield,  vid.     Hawkins  v.  Colclough,  Burr.  275,  and 
Bee  7  T.  R.  76. 


Where  a  party  submits  matters  in  his  own  personal  right,  and  also 
in  his  representative  character,  as  executor,  an  award  directing  him  to 
pay  a  certain  sum,  which  does  not  distinguish  what  sum  he  is  to  pay,  in 
each  capacity,  is  bad.'  Lyle  v.  Rodgers,  5  Wheaton,  394. 

(1)  But,  an  award  that  a  party  shall  pay  the  "  taxable  costs  of  the 
witnesses,"  was  held  sufficiently  certain.  Nichols  v.  Rensselaer,  Mut 
Ins.  Co.,  22  Wendell,  125.  See  also  Macon  v.  Crump,  1  Call,  500. 
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the  directions  of  the  arbitrators,  though  not  decidedly  cer- 
tain upon  the  face  of  the  award,  can  with  tolerable  ease 
be  reduced  to  a  certainty,  as  by  reference  to  any  written 
document,  or  the  inspection  of  any  particular  thing,  house, 
or  land,  the  award  will  not  be,  on  such  ground  impeach- 
able.(l)  In  L\  case,(a)  where  it  was  awarded  that  a  party 
should  pay  a  certain  proportion  of  the  charge  of  a  partic- 
ular voyage,  and  allow  his  part  of  the  loss  that  should 
come  to  the  ship  upon  account,  the  award  was  held  good  ; 
since  such  charge  and  such  loss  might  be  ascertained,  and, 
when  ascertained,  the  proportion  to  be  paid  would  be  a 
fixed  and  certain  sum.  (2) 

(a)  See  Rol.  Arbit.  H.  14. 


(1)  It  is  not  sufficient,  in  order  to  make   an   award  good,  that  the 
parties,  as   well    as   the    arbitrators,  should    understand  what   is  meant 
and  intended  by  it,  at  the  time  of  making  it.      It  ought  to  be  in  such 
clear  and  intelligible  terms,  that  every  one  who  reads  it  may  comprehend 
it.     Gratz  v.  Gratz.,  4  Rawle,  411. 

An  award  that  one  of  the  parties  shall  convey  to  the  other  all  the 
lands  which  he  holds  by  a  deed  from  a  certain  individual,  is  good. 
Whitcoinb  v.  Preston,  13  Vermont,  53. 

An  award,  that  one  partner  shall  pay  the  debts  of  the  firm,  out  of 
certain  money,  and  if  there  is  a  balance  remaining,  that  he  shall  dis- 
tribute it  equally  among  the  partners,  is  sufficiently  certain,  although 
the  amount  of  the  debts  is  not  ascertained.  Case  v.  Ferris,  2  Hill,  75. 

(2)  Where  it   was  referred  to  arbitrators  to  determine  to  what  ex- 
tent a  building  contract  had  been  performed  by  one  of  the  parties,  and 
what  deduction  should  be  made   in  favor  of  the  other,  and  what  balance 
should  be  due  to    the  former ;   an  award  that  a  balance  of  a  certain  sum 
was   due,  was   held  sufficient,  without   specifying  what  deduction  should 
be  made  from  the  sum  named  in  the  contract.      Bigelow  v.  Maynard, 
4  Gushing,  317. 
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In  a  case  in  the  Court  of  King's  Bench,  («)  A.  and  B. 
by  articles  of  agreement  reciting  that  several  actions  aris- 
ing out  of  the  same  transaction,  had  been  brought  and  de- 
fended by  A.,  by  B.,  G,  and  />.,  and  that  in  one  of  them 
the  assignees  of  one  E.  a  bankrupt,  recovered  against  A. 
2500/.,  and  that  disputes  existed  between  A.  and  B.  re- 
specting the  value  of  the  goods,  &c ,  which  each  had  re- 
ceived from  a  certain  farm,  and  also  concerning  the  pro- 
portion which  each  was  to  pay  of  the  said  2500/.,  accord- 
ing to  an  agreement  entered  into  between  them  before  the 
trial,  and  also  concerning  the  costs  of  bringing  and  defend- 
ing the  actions  above  mentioned,  submitted  all  the  said 
matters  to  arbitration.  The  award  directed  that  all  dis- 
putes and  differences  should  cease,  that  B.  should  pay  A. 
44  4/ ,  A.  to  pay  five-eighths  of  the  costs  of  the  said  actions 
and  B.  three-eighths,  and  that  the  sums  already  expended 
by  either  should  be  allowed  as  part  payment  of  his  pro- 
portion :  and  their  mutual  releases.  An  action  of  debt 
having  been  brought  by  A.  against  B.,  upon  this  award, 
the  Court  held,  on  demurrer,  that  nothing  appeared  on  the 
face  of  the  declaration  to  shew  that  the  arbitrators  had 
not  awarded  the  444/.,  after  taking  into  consideration  the 
value  of  the  stock  and  goods,  and  that  it  was  sufficiently 
certain,  for  A.,  being  originally  liable  to  pay  the.  whole  sum 
of  2500/.,  must  remain  liable  to  pay  that  sum,  receiving 
the  444/.  awarded  to  him  as  the  proportion  of  it,  which  B. 
was  to  contribute  :  then  as  to  the  costs  the  award  was  suf- 
ficiently final ;  the  arbitrator  was  not  competent  to  ascer- 
tain the  amount,  there  being  an  officer  of  the  Court  ap- 
pointed for  that  purpose,  it  was  therefore  enough  to  appoint 
the  proportions :  with  regard  to  any  disputes  as  to  the 

(a)  Cargey  v.  Aitcheson,  2  B.  and  C.  170. 
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sums  to  be  allowed  for  money  already  laid  out  by  either 
party,  it  did  not  appear  that  any  existed  ;  if  so,  that  should 
have  been  pleaded.(a  1) 

In  the  case  of  Suliard  v.  Beales,(6)  an  award  was  held 
to  be  sufficiently  certain,  which  directed  the  defendant  to 
pay  to  the  plaintiff  5  U.  as  a  recompense  for  damage  done 
by  the  defendant  in  a  certain  wood,  and  that  the  taxes 
which  had  been  paid  by  the  defendant  should  be  allowed 
him,  and  be  deducted  out  of  the  54/.  upon  his  producing  a 
receipt  for  the  same  under  the  hand  of  the  collector.(2) 

An  action  of  ejectment  was  referred,  and  the  submis- 
sion, which  was  confined  to  that  action,  stated  that,  if  the 
arbitrator  should  award  that  the  plaintiff  had  any  cause  of 
action,  he  should  have  costs  as  in  a  court  of  law ;  the  ar- 

(a)  This  decision  was  afterwards  affirmed  on  writ  of  error,  4  Bing- 
ham,  199. 

(*)  Sir  Peter  King's  Hep.  MSS.  C.  B.  M.  T.    1  Geo.  I. 

(1)  An  award  under  a  submission,  to  which    an   administratrix  was  a 
party,  directed  that  she  should  pay  a  certain    sum,  for  a  part  of  which 
she  was  liable   in  her  individual  character,  and  for  the  residue,  in  her 
representative  character ;   but  the  award  did  not  distinguish  the  sepa- 
rate  amounts.     Chief  Justice  Marshal,    delivering   the  opinion  of  the 
Supreme  Court,  held  that  this  award  was  not  binding.     The   award  also 
directed  the  payees  of  the  sum  awarded,   to  "  re-convey  or  release,  as 
the  case  may  require,  all  lands  heretofore  conveyed   or  pledged  to  them, 
by   the   late   Gideon    Deunison,    as    collateral  security.     It    appeared 
from  the   award,   that  many  conveyances    had  been  made  to  the  said 
parties,  by  the  said  Dennison,  all  purporting  to  be  absolute,  and  there 
was  no  means  of  distinguishing  what  were  intended  to  be  conditional. 
The  award  was  in  this  respect  also  held  to  be  uncertain,   and,    there- 
fore, void.     Lyle  v.  Kodgers,  5  Wheaton,  394. 

(2)  An  award,  which  directs  one  party  to  pay  a  certain  sum  in  ninety 
days  from  the  date  of  the  instrument,  with    interest  until  paid,  is  suffi- 
ciently certain.     Skeels  v.  Chickering,  7  Metcalf,  316. 
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bitrator  directed  the  defendant  to  deliver  up  the  premises, 
and  pay  the  costs  of  the  action,  and  a  sum  of  money  to  the 
plaintiff  for  the  loss  of  rent  during  the  time  defendant  held 
possession,  and  that  the  parties  should  execute  mutual  re- 
leases ;  the  Court  held  that  the  part  of  the  award  direct- 
ing the  payment  of  money  was  sufficiently  plain  and  cer- 
tain, although  the  arbitrator  did  not  in  terms  find  that  the 
plaintiff  had  any  cause  of  action.(a  1) 

It  was  held  that  an  order  of  nisi  jnius,  referring  an  ac- 
tion of  debt  on  a  money  bond  (where  the  issue  was  pay- 
ment by  a  co-obligor)  and  all  matters  in  difference  to  arbi- 
tration, did  not  require  the  arbitrator  to  direct  for  what 

(a)  Doe  dem.  Williams  v.  Richardson,  8  Taunt.  697. 


(1)  Where  a  cause  is  referred,  with  a  provision,  that  the  costs  of  the 
cause  are  to  abide  the  result,  the  certainty  required,  is  to  be  taken 
with  reference  to  the  pleadings,  and  it  is  often  necessary  that  each  dis- 
tinct issue  should  be  specifically  decided  by  the  arbitrator.  And  upon 
a  general  finding,  the  court  must  be  able  to  see  that  all  the  issues  were 
determined  in  favor  of  the  party  in  whose  favor  the  award  was  made. 
And  so,  too,  where  a  cause  and  all  matters  in  difference  are  referred, 
the  costs  of  the  cause  to  abide  the'  event  of  the  action,  the  award  must 
distinguish  between  the  matters  in  the  cause  and  the  other  matters  in 
difference.  Pearson  v.  Archbold,  1 1  Meeson  &  Welsby,  477  Bourke 
v.  Lloyd,  10  Meeson  &  Welsby,  550.  England  v.  Davison,  9  Dowling, 
P.  C.  1052.  Cooper  v.  Langdon,  11  Law  J.  Rep.  (N.  S.)  Exch.  222. 

A  verdict  was  taken  for  the  plaintiff,  in  a  cause,  for  3000/.,  subject 
to  the  award  of  an  arbitrator  to  whom  the  cause  and  all  matters  in 
difference  were  referred,  with  power  to  direct  a  verdict  to  be  entered 
either  for  the  plaintiff  or  defendant.  The  arbitrator  awarded  that  a 
verdict  should  be  entered  for  the  plaintiff,  and  that  the  defendant 
should  pay  him  260/.  12.«.  G</.  The  court  set  aside  the  award,  as  leav- 
ing it  uncertain  whether  the  sum  awarded  \v;is  to  be  the  amount  of  the 
verdict,  or  was  given  in  respect  to  the  other  matters  in  difference. 
Martin  v.  Biirce.  4  Adolohus  &  Ellis,  973. 
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sum  the  verdict  should  be  entered  ;  and  the  Court  refused 
to  set  aside  an  award,  directing  the  verdict  to  be  entered 
generally  for  the  plaintiff;  on  a  suggestion  that  it  ought  to 
have  directed  for  what  sum  the  verdict  and  judgment 
should  be  entered  and  execution  taken  out,  in  the  absence 
of  proof  of  there  being  other  matters  in  difference  between 
the  parties.(a) 

An  award,  directing  a  party  to  pay  the  charges  of  a  par- 
ticular suit,  upon  a  bill  being  delivered,  or,  indeed,  gener- 
ally, is  binding,  since,  though  unknown  at  the  time  of 
making  the  award,  by  the  delivery  of  the  bill,  or  by  appli- 
cation to  the  officer  of  the  Court,  the  matter  may  be  reduc- 
ed to  a  certainty.(6  1) 

In  all  these  cases  of  prirna  facie  uncertainty,  there  must 
be  an  averment  in  pleading  the  award,  to  aid  it.  (c  2) 
Thus,  in  the  case  last  mentioned,  it  would  be  necessary  to 
aver  that  the  officer  did  tax  the  costs,  and  that  the  costs 
so  taxed  amounted  to  such  a  sum. 

The  circumstance  of  an  award  being  in  the  alternative 
will  not  destroy  it  ;  for  no  doubt  can  arise  upon  a  direction 
that  a  party  shall  perform  one  of  two  things,  though  it  be 
left  to  him  to  determine  which  he  will  performed  3) 

(a)  Cayme  v.  Watts,  3  Dowl.  and  Kyi.  224,  and  see  2  B.  and  C.  170. 

(b)  Linfield  v.  Frene,  3  Lev.   18.     Furnis  v.   Hallam,  Barnes,   166. 
Beale  v.  Beale,  Cro.  Car.  383.     Fox  v.  Smith,  2  Wils,  267. 

(c)  See  Chap,  on  Pleadings,  post. 

(d)  See  Oldfield  v.  Wilmer,  Leon.   140,  and  Lee  v.  Elkins,  12  Mod. 
585.     Simmonds  v.  Swaine,  1  Taunt.  549. 


(1)  Nichols  v.  Rensselaer,  Mut.  Ins.  Co.,  22  Wendell,  125. 

(2)  Walsh  v.  Gilmore,  3  Harris  &  Johnson,  383. 

(3)  Commonwealth  v.  The   Pejepscot   Proprietors,   7  Massachusetts, 
399. 
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If  the  payment  of  money  be  awarded  generally,  it  can- 
not be  objected  to  the  award  that  it  is  uncertain,  from  no 
time  or  place  for  such  payment  being  fixed ;  the  Courts 
will  intend  that  it  is  to  be  paid  within  a  reasonable  time, 
and  the  place  is  immaterial.^) 

With  regard  to  the  terms  of  adjudication,  the  words,  "  I 
am  of  opinion  that  A.  B.  is  entitled,"  &c .,  in  an  award 
have  been  held  sufficiently  certain  and  decisive.(6) 

It  seems  scarcely  necessary  to  observe 

Possible  to  be  per-  -'•*.. 

that  an  award  must  be  01   things  impos- 
f armed.  .,  .  . 

sible  or  repugnant  ;  (c  1)  but  we  may 

remark,  that  the  impossibility,  in  order  to  vitiate  an  award, 
must  arise  ex  natura  rei  ;  it  is  not  sufficient  that,  under 
the  then  circumstances  of  the  party,  he  cannot,  at  the 
time,  perform  what  the  arbitrator  has  directed  to  be 
done.(t/  2) 

(a)  Freeman  v.  Baspoule,  2  Brownl.  309.      Anon.   1.  Keb.  92. 

(b)  Matsonv.  Trower,  1  Kyan  and  Moody,  17.  (c)   1  Ch.  Ca.  87. 
(d)  Eol.  Arbit.  B.  16.  17.  E.  2.  F.  1.  2.     Godb.  255.     Bro.  39. 


(1)  And,  where   is  is  impossible  to  perform  part  of  an  award,  the 
court  will  not  issue  an  attachment  against  a  party,  for   not    complying 
with  the  award  in  that  particular.     Kur.ckle  v.  Kunckle,  1  Dallas,  364. 
Caton  v.  MacTavish,  10  Gill  &  Johnson,  192. 

(2)  Where  au  award  is  in  the   alternative,  and  one  of  the  directions 
is  bad,  from  the  legal  inability  of  the  party  to  perform  what  is  requir- 
ed, the  award  is,  nevertheless,  valid,  and  the  party  will  be  held   to  the 
performance  of  the  other   alternative.     Thus,  where  the  defendant,  in 
a  suit  which  was  referred,  was  required   to   deliver  up  to  the  plaintiff  a 
certain  bill  of  exchange,  for  300/.,  which  he,  the  defendant,  had  pre- 
viously negotiated,  or  execute  and  deliver  to  the  plaintiff  a  bond  in 
the  penalty  of  600/.,  conditioned  to  indemnify   the   plaintiff  against    :ill 
loss  or  damage  by  reason  of  said   bill  ;    and  was   also  further  required 
to  cause  satisfaction  to  be  entered  upon  a  judgment  against  the  plain- 
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Thus,  if  it  were  awarded  that  the  party  should  deliver 
up  a  deed  not  in  his  possession ;  (a)  pay  money  at  a  day 
then  past,  or  the  like ;  (6)  in  any  such  case,  compliance 
would,  of  course,  not  be  expected ;  but  had  the  award 
been,  that  a  party  should  pay  a  sum  of  money,  although 
not  having1  the  present  ability  to  pay  one  farthing1,  yet 
would  he  not  be  exonerated  from  the  operation  of  the 
award.(c)  And  if,  by  his  own  act,  a  party  render  that 
impossible  to  be  done,  which,  at  the  time  of  the  delivery  of 
the  award,  was  possible,  his  obligation  is  forfeited.(rf) 

An  award  must  not  direct  any  thing  to 

Not  contrary  to 
be  done  contrary  to  law,  such  as  the  per-  Law , . 

formance  of  any  act  which  would  render 
the  party  a  trespasser  or  a  felon, (/)  or  would  subject  him 
to  an  action.  Thus,  where  an  arbitrator  awarded,  amongst 
-other  things,  an  act  to  be  done,  for  the  benefit  of  one 
party,  by  the  other,  who  was  lessee  of  certain  land,  which 
would  have  been  waste  against  the  lessor;  the  Court  set 
aside  so  much  of  the  award,  saying,  that  they  could  not 

(a)  12  Mod.  585.     Lee  v.  Elkins,  Bro.  46.       (4)  Eol.  Arbit.  B.  17. 

(c)    Bro.  Arbit.  39.  Eol.  Arbit.  F.  2.     (d)  Com.  Dig.  Arbit.  E.  (12) 

(e)  See  Chap.  iv.  div.  "  Mistake  of  arbitrators."  Also  Wood  v. 
Griffith,  1  Swanston,  43.  post ;  also  Blcnnerhasset  v.  Day,  4,  Ball  and 
Beatty,  120  diet.,  that  "where  legal  rights  are  referred,  the  award 
must  be  according  to  law." 

(/)  Eol.  Arbit.  G.  1.  E.  2. 

tiff  in  a  certain  suit,  to  which  the  defendant  was  not  a  party ;  or  to  pay 
a  certain  sum  to  the  plaintiff.  It  was  held  that,  though  the  first  al- 
ternative in  each  direction,  was  void,  the  second  was  nevertheless  valid 
and  binding.  Wharton  v.  King,  2  Barnwall  &  Adolphus,  528.  Some- 
times this  mode  of  awarding  is  adopted  in  order  to  secure  the  per- 
formance of  that  which  the  party  could  not  be  legally  compelled  to  do. 

34 
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allow  a  party  to  an  award  to  be  attached  on  one  side  for 
not  doing-  that  for  which,  on  the  other  side,  he  might  be 
sued,  (a) 

In  a  late  case  an  objection  was  allowed  to  an  award, 
regulating  a  right  of  way,  that  it  took  away  one  road  and 
gave  another,  when  it  did  not  appear,  on  the  face  of  the 
award,  that  the  party  had  any  legal  right  to  the  road  so 
granted ;  the  award  not  stating  that  the  ground  of  the 
road  belonged  to  either  party.(6  1) 

An  award  should  be  reasonable,  and 

Reasonable  and  .  A  ...     .       ,,,      T,,  .,  ,          ,,  ... 

consistent.  consistent  with  itself.  If  it  be  of  things 
nugatory  in  themselves,  and  offering  no 
advantage  to  either  party,  or  if  it  be  extravagantly  dispro- 
portionate to  the  circumstances  of  the  case,  it  seems  that 
performance  cannot  be  enforced.(c) 

In  one  instance,  an  arbitrator  had  directed  a  sum  of 

(a)  Alder  v.  Savill  and  others,  5  Taunt.  454. 

(d)  Harris  v.  Curnon,  2  Chit.  Kep.  594. 

(c)  9  E.  4.  44.  Kol.  Arbit.  B.  12.  13.  F.  I.  12.  Cooper®.  Bishop 
of  Croydon,  3  Eep.  in  Ch.  76.  cited  1  Vern.  157.  See  Earle  v.  Stock  - 
er,  2  Vern.  250. 

(1)  A  report  of  referees  was  set  aside,  because  the  balance  which  it 
awarded  to  the  plaintiff  "  arose  from  a  series  of  unlawful  transactions, 
in  violation  of  the  acts  of  Congress  respecting  the  registration  of  ves- 
sels, and  the  duties  on  tonnage  and  impost."  Maybin  v.  Coulon,  4 
Dallas,  298. 

Where  a  hearing  before  arbitrators  took  place  on  Saturday,  and 
continued  till  after  midnight,  and  the  arbitrators,  then  retiring,  made 
and  published  their  award,  between  one  and  three  o'clock  Sunday  morn- 
ing, it  was  held  that  the  award  was  not  rendered  invalid  by  reason  of 
being  made  on  Sunday,  it  not  appearing  that  the  party  seeking  to  en- 
force it,  had  any  voluntary  agency  in  consummating  it  on  that  day. 
Sergeant  v.  Butts,  21  Vermont,  99. 
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money  to  be  paid  to  an  infant,  and  a  bond  to  be  given  by 
his  guardian,  that  the  infant,  when  arrived  at  full  age, 
should  convey  certain  lands  to  the  party  who  had  paid  the 
money  ;  the  Chancellor  refused  to  decree  performance  of 
the  award,  on  the  ground  of  its  unreasonableness,  since 
the  infant  might  die  before  arriving  at  full  age,  or,  when 
arrived  at  it,  refuse  to  convey,  (a) 

It  appears,  however,  that  a  very  strong  case  of  unrea- 
sonableness must  be  made  out  in  order  to  induce  the  Courts 
to  interfere  against  an  award  on  this  ground,  since  they 
made  choice  of  the  arbitrator  as  their  judge.(6)  And  the 
Court  will  intend  in  favor  of  the  reasonableness  of  the 
award,  rather  than  against  it.  (c) 

In  a  late  case,  indigo  had  been  insured  upon  a  valued 
policy,  at  and  from  the  loading  port  to  the  port  of  delivery, 
and  the  ship  was  sunk  at  the  former  port,  in  consequence 
of  which  the  indigo  having  been  under  water,  upon  survey 
was  sold  by  public  auction  at  a  loss  of  7 II.  per  cent.,  and  a 
verdict  having  been  found  for  the  injured,  as  for  a  total 
loss,  subject  to  a  reference  to  ascertain  the  amount ;  a  loss 
of  41/.  15s.  6d.  per  cent,  was  awarded  on  the  defendant's 
subscription ;  and  the  Court  refused  to  set  aside  the  award, 
on  a  suggestion  that  the  indigo  had  been  dried  at  the  land- 
ing port,  re-shipped  in  other  vessels  and  afterwards  sold 
for  nearly  as  much  as  it  was  originally  worth  ;  and  there- 
fore that  the  sum  allowed  by  the  arbitrator  was  unreason- 
ably large.(rf) 

With  regard  to  the  consistency  of  an  award,  in  one  case 

(a)  Cavendish  v.  -    ,  1  Ca.  Ch.  279. 

(b)  See  diet,  by  Lord  Eldon,   Chancellor,  in  Wood  v.  Griffith,  1 
Swanston,  43.     Brown  v.  Brown,  1  Vern.  157.  2  Ch.  Ca.  140.     Waller 
v.  King,  9  Mod.  63. 

(c)  See  LiU.  30.  (d)  Hardy  v.  Innes,  6  Moore,  574 


260  THE    AWARD.  122 

of  an  action  for  a  fraudulent  representation  of  the  circum- 
stances of  A.  JB.,  was  referred  to  an  arbitrator,  who  found 
that  the  defendant  had  omitted  to  state  to  the  plaintiff  cer- 
tain debts  which  A.  JB.  owed  him  ;  wherefore  the  defen- 
dant did  not  give  a  fair  representation  of  what  he  knew 
concerning  the  credit  of  A.  B. ;  but  that  in  what  he  said, 
he  did  not  mean  to  hold  out  any  inducement  to  the  plain- 
tiff to  trust  A.  B.,  and  acquitted  the  defendant  of  all  collu- 
sion with  A.  JB.,  and  of  all  premeditated  ground,  with  a 
view  to  benefit  himself  at  the  plaintiff's  expense,  and  of 
any  intention  at  the  time  of  the  representation,  of  with- 
drawing his  credit  from  A.  £.,  and  awarded  in  favor  of  the 
plaintiff:  but  the  Court  held  the  award  to  be  bad,  being 
inconsistent  on  the  face  of  it,  since  an  intention  to  deceive 
was  necessary  to  support  an  action  of  this  nature,  and 
such  intention  the  arbitrator  had  expressly  negatived.(a) 

Great  stress  was  laid,  in  the  early  cases,  upon 
Mutua  .  ^&  mutuality  of  an  award;  but,  at  present,  it  is 
not  considered  necessary  that  each  party  should  be  direct- 
ed to  do,  or  not  to  do  any  particular  thing ;  nor,  even  if 
there  be  directions  to  this  effect  in  an  award,  that  the  act 
to  be  performed  by,  or  the  advantage  to  accrue  to  one 
party,  should  be  equivalent  to,  or  simultaneous  with  what 
is  to  be  done  or  enjoyed  by  the  other.  In  fact,  upon  the 
face  of  the  award,  the  mutuality  needs  not  appear.(6  1) 

(a)  Ames  and  Others  v.  Milward,  2  Moore,  713. 

(b)  See  Rol.  Arbit.  K.  cases  there  collected. 

(1)  A  final  discharge  of  all  future  claim  against  the  other  party,  by 
the  party  in  whose  favor  an  award  is  made,  is  all  that  is  required  to 
constitute  mutuality.  It  is  not  necessary  that  the  same  acts,  in  the 
same  unqualified  manner,  should  be  awarded  on  each  side,  to  render 
the  award  mutual.  An  award,  ordering  the  payment  of  money,  carries 
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The  following  cases  seem  sufficiently  to  establish  the 
principle  above  laid  down. 

in  itself,  mutuality,  as  it  must  be  held  to  be  in  satisfaction  of  the  mat- 
ter submitted.  Wherever  the  award,  if  executed  by  the  party,  would 
be  a  bar  to  any  further  claim  against  him,  there  is  sufficient  mutuali- 
ty. Purdy  v.  Delevan,  1  Caines'  Rep.  304.  Weed  v.  Ellis,  3  Caines' 
Rep.  253.  Gordon  v.  Tucker,  6  Greerileaf,  247.  Gaylord  v.  Gaylord, 
4  Day,  422.  Munroe  v.  Allaire,  2  Caines'  Rep.  320. 

In  Jones  v.  The  Boston  Mill  Corporation,  6  Pickering,  148,  upon  a 
dispute,  respecting  lands  claimed  by  both  parties,  the  arbitrators  award- 
ed, that  one  party  should  execute  a  release  of  a  part  of  the  lands  to 
the  other.  It  was  objected,  that  to  render  the  award  mutual  and  valid, 
there  should  have  been  mutual  releases.  Chief  Justice  Parker,  in  de- 
livering the  opinion  of  the  court,  said  :  "  It  has  been  urged,  that  the 
award  is  bad  in  itself,  in  not  being  mutual,  that  is,  in  not  providing 
that  a  release  should  be  given  by  the  plaintiff  to  the  defendants,  of 
land  supposed  to  be  contained  in  the  description  of  land  claimed  by  the 
plaintiff,  but  not  confirmed  to  him  by  the  award  ;  a  release  being  re- 
quired from  the  defendants  of  all  the  residue  of  the  land  within  his 
claim.  We  do  not  find  it  essential  to  the  validity  of  an  award,  that 
releases  should  be  required  on  both  sides,  if  the  title  is  so  ascertained 
by  the  award  itself,  as  to  leave  no  room  for  disputation.  By  the  sub- 
mission, authority  was  given  to  the  arbitrators  to  require  such  deeds 
of  release  as  should  be  necessary  and  proper  to  give  effect  to  the  award. 
The  arbitrators  awarded  a  release  from  the  defendants  to  the  plaintiff, 
of  the  land  which  they  determined  the  plaintiff  ought  to  hold,  and  this 
was  proper,  as  the  defendants  were  in  possession  claiming  title ;  and 
though,  without  a  release,  the  award  would  have  been  conclusive  be- 
tween the  parties  as  to  the  extent  of  their  several  claims,  it  was  more 
convenient  that  the  claims  and  possession  of  the  defendants  should  be 
extinguished  by  a  deed  of  release,  which  of  course,  when  duly  execut- 
ed and  delivered,  would  admit  of  no  dispute.  Perhaps  it  would  have 
been  better  to  require  a  release  from  the  plaintiff  to  the  defendants,  of 
all  lands  without  the  bounds  ascertained  by  the  award  ;  but  as  the  de- 
fendants were  already  in  possession,  claiming  the  land  under  their  gen- 
eral title  as  proprietors  of  the  mill-pond,  a  release  was  by  no  means 
essential  to  them.  The  award  itself  settles  the  limits  of  the  plaintiff's 
claim,  and  there  was  no  possession  or  claim  of  right  on  his  part  beyond 
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Two  had  submitted  to  an  award ;  nothing  was  awarded, 
as  to  one  party,  but  that  all  actions  should  cease.(a)     In 

(a)  Vin.  Arbit.  K.  29.  ace.  Harris  v.  Knipe,  1  Lev.  58. 


the  boundary  established  by  the  award  ;  so  that  there  is  no  want  of 
mutuality  in  any  thing  in  the  least  degree  important  to  the  parties. 
And  it  may  be  added,  that  if  a  release  from  the  plaintiff  to  the  defen- 
dants were  necessary,  to  carry  into  effect  the  award,  as  he  has  cove- 
nanted to  make  arid  execute  any  deed  of  release  which  may  be  neces- 
sary for  that  purpose,  he  might  be  compelled  by  a  bill  to  perform  that 
covenant.  But  a  release  was  not  necessary  to  either  party,  for  it  is 
clear  that  the  award  itself  would  establish  the  title." 

The  mutuality  required  in  awards,  is  explained  in  the  opinion  of 
Justice  Kent,  in  the  case  of  Purdy  v.  Delevan,  1  Caines,  304.  "  It  may 
not  be  unnecessary,"  he  says,  "  to  notice  another  rule  applicable  to 
awards,  which  is,  that  they  must  be  mutual,  or  not  give  an  award  to 
one  party,  without  an  equivalent  to  the  other.  But  this  mutuality  is 
nothing  more,  than  that  the  thing  awarded  to  be  done,  should  be  a  final 
discharge  of  all  future  claims,  by  the  party  in  whose  favor  the  award 
is  made  against  the  other,  for  tJie  causes  submitted,  or,  in  other  words, 
that  it  shall  be  final.  Thus,  in  Baspoule's  case,  (8  Coke.  97.)  the  sub- 
mission was  general,  of  all  matters  and  demands  ;  and  the  award  was, 
that  one  party  should  pay  to  the  other  a  certain  sum  in  consideration 
of  a  debt  long  due,  and  for  his  costs,  and  said  no  more.  The  award 
was  held  good;  for  the  one  party  received  the  money,  and  the  other 
was  discharged  the  debt,  which  was  a  sufficient  reciprocity.  So,  where 
a  certain  alleged  trespass,  was  submitted  to  arbitrators,  to  arbitrate 
concerning  the  said  trespass,  and  divers  suits  concerning  the  same, 
pending  between  the  parties  ;  and  the  award  was,  that  the  defendants 
should  pay  a  certain  sum  and  certain  costs,  in  and  about  the  suit  aris- 
ing; it  was  objected,  that  the  award  was  on  one  side  only,  for  it  direct- 
ed nothing  as  to  the  other  party,  there  being  no  releases  awarded,  nor 
words  of  satisfaction  used ;  but  the  award  was,  upon  demurrer,  held 
good  ;  and,  therefore,  it  may  now  be  safely  laid  down  in  the  words  of 
Mr.  Kyd,  that  an  award  need  not  contain  any  equivalent  terms ;  for  a 
discharge  to  the  other  party,  must  necessarily  be  presumed  from  the 
payment  of  the  sum,  or  the  performance  of  the  act." 
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another  instance,  one  party  was  directed  to  pay  money  to 
the  other  without  any  directions  being-  given  to  the  latter 
in  any  way ;(«)  and,  again,  it  was  awarded  that  A.  should 
pay  B.  40s.  for  a  trespass.  (6)  These  awards  were,  in 
each  case,  considered  unimpeachable. 

An  award  recited,(c)  that  there  were  several  differences 
between  the  plaintiff  and  defendant  concerning  a  house, 
and  divers  elms  and  arrears  of  rent ;  and  that  they,  the 
arbitrators,  to  make  a  final  end  of  all,  awarded  the  defen- 
dant to  pay  the  plaintiff  4/.  for  all  the  said  arrears  of  rent. 
The  defendant  demurred,  for  that  this  was  only  an  award 
of  one  part,  and  not  of  all  differences ;  but  the  Court  held 
the  award  sufficiently  mutual,  because  the  words  "  for  the 
arrears,"  signified  "  in  satisfaction  of  the  arrears,"  and 
they  were  discharged  thereby  ;  and  further,  that  although 
the  award  recited  other  matters,  yet  they  would  intend 
that  such  matters  were  otherwise  determined,  or  at  least 
the  award  saying,  to  make  an  end  of  all  differences,  should 
be  taken  to  mean,  that  the  4/.  was  in  satisfaction  of  every 
thing ;  the  others  not  appearing,  but  by  the  recital  of  the 
award  itself.  (1) 

(a)  v.  Palmer,  12  Mod.  234.  ace.  Freeman  v.  Baspoule,  2 

Brownl.  309.  But  the  Court  will  not  grant  an  attachment  for  non- 
payment until  a  release  be  tendered  by  the  opposite  party.  See  Seal 
v.  Crowe,  3  Lev.  164. 

(5)  Freeman,  204.     Horton  v.  Benson,  Ayland  v.  Nicholls,  ib.  265. 

(c)  Garrett  v.  Weeden,  1  Lev.  133  ;  see  also  Watmouth  and  another 
v.  Holgate,  2  Ventr.  221  ;  Thomlinson  v.  Arriskin,  Com.  Rep.  328 ; 
Bacon  v.  Dubarry,  Ld.  Raym.  245;  Wilson  v.  Constable,  Lutw.  536; 
Pinkeney  v.  Bullock,  1  Lev.  3  ;  Bargrave  v.  Adkins,  3  Lev.  413. 

(1)  A.  purchased  goods  of  B.  and  C.,  for  which  he  gave  two  notes. 
The  payment  of  the  first  having  been  refused,  the  parties  entered 
into  a  reference,  submitting  all  matters  in  dispute  between  them, 
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The  last  essential  requisite  is,  that  the  award  be 
final ;  that  it  be  an  absolute  conclusive  adjudica- 
tion of  the  matters  in  dispute. 

But  an  award  will  rarely,  if  ever,  be  set  aside  on  this 
ground,  where  it  is  the  evident  intention  of  the  arbitrator, 
that  the  matters  in  difference  should  be  laid  at  rest ;  and 
where  the  award  is  final,  so  far  as,  under  the  circumstances 
of  the  case,  might  be  reasonably  expected. 

Arbitrators  awarded  that  the  defendant.(a)  in  a  cause 
referred  to  them,  should  execute  a  covenant  to  indemnify 
the  plaintiff  against  all  costs,  damages,  and  expenses, 
which  should  happen  by  means  of  any  further  proceedings 
in  a  qui  tarn  action  then  at  issue,  begun  at  the  instance  of 
the  defendant.  One  judge  was  of  opinion,  (6)  that  this 
was  a  bad  award,  not  putting  a  final  end  to  the  suit,  but 
only  giving  the  plaintiff  a  new  action  of  covenant;  but  the 
other  judges  held,  that  there  was  no  difference  between  a 
bond  and  a  covenant,  inasmuch  as  the  remedy  in  both 
cases  was  by  action  ;  and  that  in  this  particular  case,  the 
action  being  qui  tarn,  in  which  others,  not  parties  to  the 
submission,  had  an  equal  interest  with  the  plaintiff,  it  was 
not  in  the  power  of  the  arbitrators  to  order  it  to  cease  ; 

(a)  Strange,  903.      Phillips  v.  Knightlcy  ;  and  see  9  E.  K.   497. 
Blanchard  v.  Lilly  and  others. 
(5)  Page. 

touching  the  sale  of  said  goods,  and  the  payment  of  said  notes,  to  ar- 
bitration. The  arbitrators  awarded,  that  B.  and  C.  should  give  to  A., 
a  credit  on  his  note,  to  a  certain  amount.  The  court  held,  that  this 
award  was  not  mutual,  inasmuch  as  it  did  not  direct  A.  to  pay  the 
balance  of  the  notes,  after  the  credit  should  be  given.  But  qixcre, 
Did  not  the  direction  that  a  certain  sum  should  be  credited,  necessari- 
ly imply  that  the  balance  should  be  paid?  Gooch  v.  McKnight,  10 
Humphrey,  229. 
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therefore,  that  they  had  done  all  in  their  power  to  make 
the  award  final. 

An  award  was  in  the  following  words : — "  Whereas 
there  has  been  a  suit  at  law  between  the  parties,  that 
hath  run  to  a  great  expense  on  both  sides,  and  it  being 
left  me  to  make  an  end  to  it,  I  determine,  that  they  shall 
each  of  them  pay  their  own  charges  at  law,  and  that  the 
defendant  pay  the  plaintiff  five  shillings,  for  his  making  the 
first  breach  in  the  law."  This  was  held  a  sufficiently  final 
adjustment  of  the  matters  in  di?pute.(«  1) 

In  the  old  cases  it  is  said,  that  an  award  of  a  nonsuit  is 
not  final  ;  since  the  party  may  have  recourse  to  another 
action.  (6)  But  the  Courts  have  always  held,  that  an  award 
of  a  discontinuance  is  not  liable  to  the  same  objection,  (c) 
In  a  late  case,  ((/)  after  reciting  that  two  causes  were  then 
depending  between  the  parties,  an  award  directed  that 
they  should  be  discontinued.  The  Court  thought  the  award 


(a)   1  Burr.  275.     Hawkins  v .  Colclough. 

(f>)  Fitzh.  51.  a.  b.  Brooke,  45.  a.  1  Barnard,  463  ;  Kol.  Arbit.  L 
16.  Knight  v.  Burton,  Salk.  75. 

(c)  1  Rol.  Rep.  362.  Godb.  255.  275.   1  Barnard,  463. 

(d)  Blanchard  v.  Lilly  and  others,  9  E.  R.  497. 

(1)  In  an  action  on  a  policy  of  insurance,  the  defendants  offered  in 
evidence,  an  award  made  under  a  general  submission  of  all  demands 
and  covering  the  time  when  the  alleged  loss  accrued.  The  language 
of  the  award  was  :  "  having  examined  all  the  evidence  offered  by  the 
parties,  they  are  of  opinion,  that  proof  has  not  been  produced,  suffi- 
cient to  establish  a  claim  against  the  United  States  Insurance  Com- 
pany, for  loss  on  the  policies,  Nos.  2268  and  2269,  dated  6  December, 
1809,  per  schooner  Emily,  Captain  De  Weever."  Held  that  this  was 
a  sufficient  finding  against  the  plaintiff's  claim,  aiul  was  final  M'Der- 
mott  v.  The  United  States  Insurance  Company,  3  Sergeant  &  Rawle, 
604. 

35 


266  THE  AWARD.  125 

sufficiently  final  and  intelligible  ;  and  said,  that  the  mean- 
ing1 of  the  arbitrators,  necessarily  to  be  implied  from  it  was, 
that  there  should  be  a  sttt  proccssus  in  the  actions  pend- 
ing. But  the  rule  nisi,  for  setting  aside  the  award,  was 
discharged  without  costs,  under  an  idea  that  those  who  ap- 
plied for  the  rule,  might  have  been  misled  by  certain  cases 
cited,  (a  1) 

On  one  occasion  an  award,  directing  the  plaintiff  not  to 
prosecute  his  suit  or  proceed  in  the  same  term,  was  con- 
sidered valid,  although  certainly  it  was  not  the  effect  of  it 
to  put  an  end  to  the  action,  (i) 

(a)  Tipping  v.  Smith,  Strange,  1024.     Com.  Dig.  Arbit.  E.  15. 

(b)  Gray  v.  Gray,  Cro.  Car.  525. 

(1)  Where  a  cause  was  referred  to  an  arbitrator,  with  power  to  di- 
rect that  a  verdict  should  be  entered,  either  for  the  plaintiff  or  the  de- 
fendant, and  "  to  determine  what  he  should  think  fit  to  be  done  by 
either  of  the  parties  ;"  an  award,  that  the  verdict  shall  stand  for  the 
plaintiff,  and  that,  as  to  the  matters  in  difference  between  the  parties, 
beyond  the  matter  in  difference  in  the  action,  the  plaintiff  had  no  valid 
claim  against  the  defendant,  is  sufficiently  final,  although  it  does  not 
direct  that  any  thing  shall  be  done  by  either  party.  Angus  v.  Red- 
ford,  1 1  Meeson  &  Welsby,  69. 

But,  an  award  which,  after  disposing  of  the  claims  of  some  of  the 
parties  to  the  submission,  declared  that,  as  touching  the  claims  of  cer- 
tain other  parties,  they  should  be  at  full  liberty  to  prosecute  the  same, 
either  at  law  or  in  equity,  in  like  manner  as  if  the  order  of  reference 
had  never  been  made,  is  not  final.  Turner  v.  Turner,  3  Russell, 
Ch.  494. 

Where  an  action  of  trespass  is  referred,  in  which  the  defendant  has 
pleaded  not  guilty,  and  also  several  pleas  in  justification,  an  award, 
that  the  plaintiff  has  no  cause  of  action,  is  sufficiently  final,  although 
it  does  not  determine  the  rights  of  the  parties  involved  in  the  pleas, 
in  justification.  But  the  parties  have  a  right,  at  the  trial  before  the 
arbitrator,  to  require  him  to  award  upon  each  of  the  issues  raised  by 
the  pleadings.  Dibben  v.  Marquis  of  Anglesea,  4  Tyrwhitt,  926. 
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Awards  that  one  party  should  enter  a  retraxit  in  a  cause 
between  the  parties  ;  (a)  should-  not  prosecute  or  cause  to 
be  prosecuted  any  suit  against  the  other,  upon  a  certain 
bond  in  which  one  party  was  bound  to  the  other,  (b)  should 
pay  21 /.  to  the  other  party,  and  the  latter  deliver  up  a  cer- 
tain bond  to  be  cancelled,  and  mutual  releases  be  given 
to  the  day  of  the  date  of  the  bond ;  (c  1)  that  all  suits  then 
depending  between  the  parties  should  cease  ;  (d)  that  a 
Chancery  suit  should  be  dismissed  ;  (e)  were,  in  each  case 
considered  final  and  good  awards.  (2) 

(a)  Rol.  Arbit.  F.  1.  I.  18.  (b)  Rol.  Arbit.  0.  7. 

(c)  Bell  v.  Gipps,  Ld.  Raym.  1141. 

(d)  Squire  v.  Grevell,  6  Mod.  33.     Ld.  Raym.  961.  8.  C.     Salk.  74. 
1  Lutw.  51. 

(e)  Knight  v.  Burton,  6  Mod.  232.     Salk.  75.  S.  C. 

(1)  An  award,  that  the  parties  shall  execute  mutual  and  general  re- 
leases,  is  final,  and  it  will   be  presumed  that  he  has  taken  into   consid- 
eration, and  adjudicated  upon  all  matters  embraced  in  the  submission. 
Berks  v.  Trippett,  1  Saunders,  32. 

In  Wharton  v.  King,  2  Barnwall  &  Adolphus,  528,  the  declaration 
set  forth  an  award,  which  directed  the  parties,  upon  the  performance 
of  certain  acts  by  the  defendant,  to  execute  mutual  and  general  re- 
leases. The  defendant  pleaded  that  a  certain  suit,  pending  between 
himself  and  the  plaintiff,  was  a  matter  in  difference  before  the  arbitra- 
tor, upon  which  he  had  not  awarded.  Upon  demurrer,  the  court  held, 
that  the  award  of  general  releases  put  an  end  to  the  suit,  and  might 
be  pleaded  in  bar  to  any  further  continuance  of  the  action. 

(2)  In    Purdy  v.  Delavan,   1    Caines,    304,  the    arbitrators   reciting 
that  a  suit  had  been  referred  to  them,  awarded  that  the  said  suit  should 
be  no  further  prosecuted,  and  that  the  plaintiff  should  pay  the  costs. 
Justice  Kent,  in  delivering  the  opinion  of  the    court,   gave   the  follow- 
ing exposition  of  the  rules  and  principles  which  should  govern  in  the 
construction  of  awards,   in  respect   to   the    requisites   of  certainty  and 
finality  : — "  Awards   are  to   be  liberally  construed,  because   they  are 

by  judges  of  the  parties'  own  choosing.     But  they  must  have  two 
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It  was  objected  to  an  award,  as  not  being  sufficiently 
certain  and  final,  that  it  awarded  a  debt  to  be  paid  by  the 

properties.  They  must  be  certain,  and  final.  This  certainty,  howev- 
er, is  judged  of  only  according  to  a  common  intent  ;  consistent  with 
fair  and  probable  presumption.  In  the  present  case,  the  bonds  of  sub- 
mission recited,  that  the  plaintiff's  barn  had  been  burnt,  and  that  he 
had  instituted  a  suit  against  the  defendants,  and  the  wife  of  one  of 
them,  for  burning  the  same,  which  charge  they  had  denied  ;  that  the 
parties  had  agreed  to  discontinue  the  suit,  and  submit  all  questions  and 
controversies  touching  the  destruction  of  the  barn,  and  the  damages, 
&c.,  to  arbitrators.  The  awards  stated,  that  a  certain  suit  had  been 
commenced,  as  aforesaid,  for  burning  the  barn,  and  that,  for  putting  an 
end  to  the  suit,  the  parties  had,  by  their  bonds  as  aforesaid,  submitted 
to  the  award  and  final  determination  of  the  arbitrators.  That  the  ar- 
bitrators, taking  upon  themselves  the  burthen  of  the  submission,  and 
Laving  fully  examined,  and  duly  considered  the  proofs  and  allegations 
of  the  parties,  did  award,  that  the  said  suit  should  be  no  ft/rtlirr  prose- 
cuted, and  that  the  plaintiff  should  pay  to  one  of  the  defendants  14 
dollars  68  cents,  for  his  costs  and  expenses  in  defending  the  suit,  and 
attending  the  arbitration. 

"  On  this  statement  of  the  substance  of  the  submission  and  award,  it 
appears  to  me,  that  the  reasonable  and  common  intendnient,  from  the 
language  of  the  award  is,  a  determination  of  the  merits  of  the  cause.  The 
present  cause  of  action  was  fully  and  explicitly  submitted.  The  award 
refers  to  the  bonds  of  submission,  and,  of  course,  the  arbitrators  had 
their  eyes  fixed  on  the  merits  of  the  complaint,  and  the  intent  of  the 
submission.  The  award  states,  that  the  proofs  and  allegations  of  the 
parties  had  been  examined  and  considered  ;.  of  course,  the  merits  must 
have  been  fully  heard.  It  then  adjudged,  tJiat  tin-  stiiil  suit  shall  be  no 
further  prosecuted,  and  that  the  plaintiff  shall  pay  the  costs.  This 
award  could  not  have  intended  merely  a  cessation  of  the  suit  referred 
to  in  the  bond  and  award,  with  liberty  to  institute  a  fresh  suit  on  the 
same  matter.  This  would  have  rendered  the  award  altogether  useless 
and  absurd.  The  bonds  had  stated  already,  that  the  parties  had  agreed 
to  discontinue  the  suit.  The  palpable  intent  and  meaning  of  the  award 
was,  that  the  charge  of  the  plaintiff  was  not  supported,  and  that  the 
same  should  be  no  further  prosecuted,  and  should  for  ever  cease.  We 
are  to  consider  the  award  as  drawn  up  by  men  who  were  not  skilled  in 
technical  language,  and  that  it  refers  to,  and  is  bottomed  upon  the 
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plaintiff  to  the  defendant  in  proportion  to  the  shares  which 
they  severally  held  in  a  certain  ship,  without  ascertaining- 

bonds  of  submission,  which  had  declared  the  agreement  of  the  parties 
to  be,  that  the  then  existing  suit  should  be  no  further  prosecuted  ;  that 
the  parties,  by  their  proofs  and  allegations,  must  have  furnished  the 
arbitrators  with  a  full  discussion  and  knowledge  of  the  merits  of  their 
controversy  ;  that  the  law  requires  awards  to  be  liberally  and  favorably 
expounded  ;  so  that  they  may  answer  the  purpose  for  which  they  were 
intended  ;  and  under  these  considerations,  we  cannot  doubt  of  the  in- 
tent of  these  words,  '  that  the  said  suit  shall  lie  no  further  prosecuted.'1 
It  was  as  if  they  had  said,  the  defendant  shall  be  no  further  prosecut- 
ed upon  the  charge  ;  for,  why  say  the  existing  suit  should  be  no  fur- 
ther prosecuted,  if  no  more  was  meant  than  what  the  parties  had  al- 
ready agreed  to  do  ?  why  say  that  the  suit  shall  not  be  further  prose- 
cuted, and  the  plaintiff  pay  the  costs,  if  a  new  suit  may  be  immediately 
brought  ?  There  was  no  possible  use  in  such  an  award.  It  would  not 
answer  the  terms  or  intent  of  the  submission.  Such  a  literal  interpre- 
tation has  no  reason  to  support  it.  It  would  not  be  liberal  or  favora- 
ble. It  would  not  be  judging  the  award  by  a  common  intent,  nor 
rendering  it  consistent  with  probable  presumption.  It  would  be  con- 
trary to  the  modern  established  rules  of  interpretation,  and  is,  conse- 
quently, to  be  rejected. 

"  It  has  indeed  been  held,  that  an  award,  declaring  that  a  party 
should  be  nonsuited  in  an  action  he  had  brought  against  the  other, 
was  not  good,  because  it  was  not  putting  a  final  end  to  the  controversy, 
as  a  nonsuit  was  no  bar  to  a  new  action.  Upon  this  case,  it  has  been 
observed,  that  had  this  been  a  new  point,  and  res  integra,  it  might 
have  been  said,  in  analogy  to  the  construction  put  on  other  cases,  that 
he  who  suffered  a  nonsuit,  but  afterwards  brought  another  action,  nom- 
iiuil/i/  performed  the  award,  but  in  substance  was  guilty  of  a  breach. 
The  word  nonsuit  has,  however,  become  so  peculiarly  appropriated,  to 
express  one  particular  idea,  that  its  meaning  cannot  be  extended.  But 
if  an  award  be,  that  an  action  be  discontinued,  this  is  held  to  be  good 
and  final,  although  a  discontinuance  does  not,  in  a  technical  sense, 
bind  a  party  from  bringing  a  new  suit.  This  is  a  case  strongly  bear- 
ing upon  the  present ;  for,  awarding  that  a  suit  shall  be  no  further 
prosecuted,  is  equivalent,  at  least,  in  strength  and  efficacy,  to  saying 
that  such  suit  shall  be  discontinued. 

"  So,  an  award  that  a  suit  in  chancery  between  the  parties  should 
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what  those  shares  were.  But  the  Court  said  that  since  it 
did  not  appear  that  there  was  any  dispute  between  the 
parties  as  to  the  amount  of  their  respective  shares,  the 
award  was  final  for  all  those  purposes  for  which  it  was 
intended  to  be  made,  (rc) 

When  a  cause  is  referred,  an  award  which  settles  the 
costs  on  both  sides,  without  more,  is  final ;  (b  1)  "  it  is  im- 

(a)  Wohleuberg  i:  Layeman,  6  Taunt.  251. 

(b)  Hartnell  v.  Hill,  Forrest  Rep.  73. 

be  dismissed,  was  good  and  final ;  for,  it  must  be  understood  that  it 
shall  be  dismissed  and  cease  forever  ;  that  is  a  substantial  dismission 
and  cesser,  and  not  the  shadow  of  one. 

"  So,  an  award  that  all  suits  between  the  parties  sJiall  cease,  is  good  ; 
for  the  meaning  is  not  that  the  party  should  give  over  and  begin  again, 
but  that  the  suit  should  cease  absolutely  forever,  so  that  the  right  it- 
self is  gone  with  the  remedy.  The  same  construction  was  given  to 
these  words  in  an  award,  that  all  suits  which  are  prosecuted  by  the 
plaintiff  against  the  defendant,  shall  cease. 

"  The  only  authority  I  have  met  with,  which  holds  up  a  contrary  in- 
terpretation, is  that  of  Tipping  v.  Smith,  Stra.  1024.  There  it  was 
held,  that  an  award,  that  all  manner  of  proceedings,  if  any,  depending 
at  law,  should  be  no  further  prosecuted,  was  not  good,  because  not 
final.  This  is  a  very  short  and  imperfectly  reported  case,  and  it  is 
against  the  general  current  of  authorities  I  have  alluded  to.  Consid- 
ering, therefore,  the  benignity  with  which  awards  are  of  late  expound- 
ed, and  the  sense  and  justice  of  the  one  construction,  in  preference  to 
the  other,  I  cannot  permit  it  to  have  any  influence  upon  the  other  de- 
cisions. The  cases  appear  to  me,  therefore,  to  be  in  coincidence  with 
the  reason  of  the  thing,  and  to  require  the  interpretation  I  have  given 
to  the  award  ;  that,  according  to  a  common  intent,  the  design  and  op- 
eration of  it  is  a  final  cesser  of  the  controversy  submitted.  There  is 
no  ground  for  a  distinction,  that  an  award  which  shall  say  a  suit  shall 
be  discontinued,  or  dismissed,  or  shall  cease,  is  good,  and  an  award 
which  shall  say  a  suit  sluill  not  bf  further  prosecuted,  is  not  good.  The 
force  and  effect  of  the  expressions  are  the  same." 

(1)  Buckland  v.  Conway,  10  Massachusetts,  396.  Traquair  v.  Red- 
cnger,  4  Yeates,  282. 
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possible  to  suppose  that  the  arbitrators  did  not  mean  to 
put  an  end  to  the  action."  (a) 

A  verdict  (in  an  action  of  tort)  was  taken  for  the  plain- 
tiff, subject  to  a  reference,  and  the  defendant  claimed  be- 
fore the  arbitrator  a  sum  of  money,  due  to  him  on  the 
balance  of  an  account,  which  the  plaintiff  admitted  :  the 
award,  wi'hout  staling  that  it  was  made  of  and  concerning 
the  premises,  directed  a  verdict  for  the  plaintiff  with  dam- 
ages, and  the  Court  refused  to  set  it  aside,  saying  that  it 
was  sufficiently  final,  and  that  it  plainly  appeared,  from 
the  arbitrator  having  directed  a  verdict  and  a  sum  of 
money,  as  damages,  that  he  had  found  that  sum  due,  after 
settling  all  accounts  between  the  parties,  (b) 

An  action  for  breach  of  covenant,  was,  with  all  differ- 
ences, referred  ;  costs  to  abide  the  event  of  the  award. 
The  arbitrators  awarded  that  the  plaintiff  had  no  claim  or 
demand  upon  the  defendant,  on  account  of  any  alleged 
breaches  of  covenant,  or  otherwise,  on  any  account  what- 
soever, to  the  date  of  the  award,  and  that  the  defendant 
had  no  claim  on  plaintiff  in  respect  of  improvements  to  the 
estate  or  otherwise.  It  was  objected  that  this  was  not 
final,  inasmuch  as  it  did  not,  in  terms,  put  an  end  to  the 
suit  ;  but  the  Court  said  it  was  final,  it  was  sufficient  if, 
upon  looking  at  the  whole  award,  the  matters  in  dispute 
were  determined,  which  was  the  case  here,  (c  1) 

(a)  By  M 'Donald,  Ch.  B.         (/,)  Gray  v.  Gwennap,  1  B.  &  A.  106. 
(c)  Jackson  v.  Yardley,  5  B.  &  A.  849. 

(1)  The  value  of  the  expression,  "  of,  and  concerning  the  premises,'1'' 
in  an  award,  was  commented  upon  in  the  case  of  Peters  v.  Peirce,  8 
Massachusetts,  398.  The  arbitrator,  after  saying  that  he  had  "  exam- 
ined all  the  business  referred  to  him,"  awarded  that  the  defendant 
should  pay  the  plaintiff  a  certain  sum  of  money,  and  convey  certain 
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Where  a  reference  was  of  all  actions  and  causes  of  ac- 
tion, and  all  matters  in  difference  whatsoever,  in  two  actions 
subsisting  between  the  parties,  the  arbitrator  awarded  that 
plaintiff  had  no  cause  of  action  against  defendant,  in  either 
of  the  actions  referred  to  him,  and  that  judgment  should 
in  both  cases,  be  entered  for  defendant ;  but  he  declined 
considering  any  questions  which  might,  in  their  nature, 
belong  to  a  court  of  equity,  (considering  that  he  was  pre- 
cluded from  doing  so  by  the  terms  of  the  submission,)  al- 
though pressed  by  one  party  that  his  claims  "  were  such 
as  a  court  of  equity  would  decide  upon,  and  that  he  would 
there  be  entitled  to  relief."  The  Court  held  the  award  to 
be  final,  (a)  and  the  conduct  of  the  arbitrator  "  perfectly 
correct."  (6) 

Where  the  performance  by  one  of  the  parties  is  limited 
by  a  condition  (which  it  is  in  the  power  of  the  arbitrator 
to  do,)  this  condition  must  be  absolute,  and  such  as  may 
leave  no  room  for  future  discussion,  whether  it  have  been 

(a)  Craven  v.  Craven,  1  Moore,  403.  (b)  By  Dallas,  Cb.  J. 

land  to  him,  but  the  plaintiff  was  not  required  to  do  any  act  or  to  ex- 
ecute a  release.  The  award  was  objected  to,  as  not  being  certain  and 
final.  But,  per  curium,  "  This  award  is  perfectly  intelligible,  and  is 
mutual  and  final.  AViiere  an  award  has  directed  money  to  be  paid,  or 
an  act  to  be  done,  by  one  of  the  parties  only,  it  is  sufficient,  if  the 
award  appears  to  be  made  ilc  <  I  super  pnsmissis.  The  reason  is,  that 
in  such  a  case,  a  performance  on  one  part,  will  operate  as  a  release  on 
the  other.  Now,  the  expression  of  aiul  coni-rnmi^  the  premise*,  lias  no 
peculiar  effect,  more  than  any  other  expression  of  the  same  meaning  ; 
and  when  the  arbitrator  says,  as  in  this  case,  that  after  examining  all 
the  business  referred  to  him,  he  makes  his  award,  he  expresses  his  in- 
tention that  it  shall  be  a  final  decision  of  the  subjects  referred  to  him, 
as  clearly  as  he  would  have  done,  if  he  had  expressed  his  award  to  be 
of  and  concerning  the  premises." 
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al  all,  or  how  far  fulfilled.(a)  Thus  an  award  was  held 
good,  which  directed  a  party  to  pay  a  certain  sum  by 
small  instalments  upon  particular  days,  but,  if  he  failed  the 
first  day,  to  pay  the  whole  immediately  afterwards.(A) 
And  the  same,  where  a  party  was  commanded  to  pay  105/. 
on  a  certain  day,  and,  in  default  of  payment  at  that  time, 
to  pay  110/.  at  a  certain  future  day.(c) 

Thus,  too,  where  a  lease  of  certain  premises  was 
awarded  to  one  party,  and  it  was  provided  that  if  the 
rent  were  not  paid,  the  award  should  be  void  as  to  that 
lease  ;  the  award  was  considered  sufficiently  certain  and 


But  awards  —  that  a  party  should  refund  certain  money, 
if  it  should  afterwards  appear  that  he  was  not  entitled  to 
receive  it  ;(e)  that  the  defendant  should  pay  to  the  plain- 
tiff such  a  sum  of  money,  unless  within  twenty-one  days 
(which,  in  fact,  was  after  the  time  limited  for  making-  the 
award,)  the  defendant  should  exonerate  himself,  by  affida- 
vit, from  certain  payments  and  receipts,  in  which  case,  he 
was  only  to  pay  a  certain  less  sum  —  were  severally  con- 
sidered not  to  be  finally  2) 

(a)  Collit  v.  Podwell,  2  Keb.  670. 

(5)  Knockhill  v.  Witherell,  2  Keb.  838.  (c)  Eol.  Arbit.  H.  8. 

(d)  Cro.  Jac.  423.     Furser  and  Bond  v.  Prowd,  (e)  Palm.  1  10 

(/)  Pedley  v.  Goddard,  7  T.  R.  73. 


(1)  An  award,  that  a  particular  debt  shall  be  paid  by  one  party,  in 
case  it  is  not  collected  from  another  source,  is   valid.      Williams    v. 
Williams,  1 1  Smedes  &  Marshall,  393. 

(2)  Arbitrators  to  whom  was  referred  a  dispute,   respecting  tithes, 
directed  that  a  certain  sum  should  be  paid,  provided  the  whole  of  cer 
tain  lands  in  respect  of  which  tithes  were  claimed,  were  subject  to  full 
tithes ;  "  but  if  only  subject  to  tithes,  according  to  a  terrier  put  into 

36 


274  THE    AWARD.  128 

Where  it  was  awarded,(a)  that  one  party  should  pay  so 
much  money  to  the  other,  and  that  the  latter  should  give 
the  former  a  release,  provided  that,  if  the  first  should  be 
discharged  of  any  arrears  due  to  soldiers,  by  an  act  of  in- 
demnity, then  the  award  should  be  void  ;  in  this  case, 
also,  the  award  was  considered  defective  in  not  being 
final. 

Again,  where  the  award  was  that,  "  if  the  plaintiff,  on 
account,  should  prove  certain  articles  against  the  defen- 
dant, then  he  should  pay  so  much  money  as  the  plaintiff 
was  damnified  ;  and  also,  if  the  defendant  should  make 
out,  upon  oath,  any  disbursements  made  on  account  of  the 
plaintiff,  then  the  plaintiff  should  pay  them  ;  but,  if  the  de- 
fendant should  not  prove  these  matters  within  a  limited 
time,  then  the  parties  should  give  general  releases  ;"  in 
this  case,  too,  an  objection  made  to  the  award,  that  it  \vas 
not  final,  prevailed.^) 

If  an  arbitrator  make  an  express  exception  of  any  par- 
ticular thing,  the  award  will  not,  under  some  circumstan- 

(o)  Kinge  v.  Fines,  M.  13  Car.  2.  B.  K.  cited  Yin.  Arbit.  H.  18.  in 
notis :  •  and  see  1  Lutw.  51. 

(6)  Comb.  456.     See  Kol.  Arbit.  H.   13. 

our  hands,"  then  they  awarded  that  a  certain  other  sum  should  be 
paid. 

This  award  was  insisted  upon,  as  an  answer  to  a  suit  for  an  account 
of  tithes,  but  it  was  held  by  Vice  Chancellor  Rolfe,  to.  be  absolutely 
void.  "  I  do  not  care,"  he  said,  "  whether  you  call  it  an  award,  it  is 
quite  immaterial ;  but  it  is  material,  that  that  which  was  referred  to  the 
parties  to  settle,  should  be  finally  settled.  *  *  *  *  These  gentle- 
men were  functi  qflicio,  for  having  made  a  bad  award.  As  to  handing 
it  over,  in  order  that  it  might  be  tried  whether  that  terrier  told  the  truth 
or  not,  that  is  ridiculous  ;  therefore,  it  is  quite  clear  that  there  is  no 
award  in  your  way."  Goode  v.  Waters,  1  English  Ilep.  181. 
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ces,  be  considered  inconclusive.  As  where,  in  directing 
mutual  releases  to  be  given,  certain  outstanding  bonds 
were  excepted  by  an  arbitrator;  this,  the  Court  said,  was 
the  same  as  if  he  had  awarded  them  to  stand  in  force, 
which  he  had  power  to  do.(a) 

And,  upon  another  occasion,(6)  where  it  was  contended 
that  an  award  could  not  be  a  final  determination  of  all 
controversies  which  declared  that  all  suits  and  actions 
should  cease,  and  all  matters  should  be  determined,  ex- 
cept what  related  to  a  particular  bond,  which  was  to  stand 
in  force  ;  the  Court  gave  an  opinion  in  favor  of  the  award, 
corresponding  with  that  cited  in  the  last  case.(c) 

Such  are  the  various  heads,  under  which  any  objections, 
arising  upon  the  face  of  an  award,  must  range  themselves. 
But  partial  defects  will  not,  except  under  particular  cir- 
cumstances vitiate  the  whole.(d)  Thus,  Maybe  in  part 
if  amongst  a  variety  of  things  appointed  good,  in  part 
by  an  arbitrator  to  be  done,  there  be  one  vo^d- 
or  two  of  which  performance  would  be  impossible,  unlaw- 
ful or  unreasonable  ;  or  extending  to  persons,  or  to  objects 
beyond  the  scope  of  the  submission  ;  in  such  case,  the 
mere  existence  of  the  direction  in  the  award,  though  com- 
pliance with  it  be  out  of  the  question,  does  not,  of  neces- 

(a)  Cro.  Jac.  277.     Sallows  v.  Girling.     Rol.  Arbit  M. 
(6)  Berry  v.  Perring,  Cro.  Jac.   400  ;  see  Herrick   v.    Herrick,    2 
Kcb.  431. 

(c)  See  Chap.  IV.,  Arbitrators. — "  Reservation  of  Authority." 

(d)  Rol.   Arbit.  N.  Vin.  Arbit.  Supp.  N.     George  v.  Lousley.     8  E. 
R.  13.     Ingram  v.  Milne  and   others,  ibid.  449.     Hartuell  v.  Hill,  For- 
est's Rep.  Excheq.  79.     Barnardiston  v.  Fowler,  10   Mod.  204.     Lee 
v.   Elkins,  12  Mod.    587.     Webb  v.  Ingram,  Cro.  Jan.  664.     '2   Leon 
304.     3   Lev.  413.     Godb.  164.     Johnstone  v.  Chcape  and  another,  5 
Dow's  Rep.  247.     Doe,  dem.  Williams  v.  Richardson.  8  Taunt.  697. 
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sity,  nullify  the  whole  ;  the  general  validity  is  alone  im- 
paired, when,  by  the  particular  defect,  a  mutuality  of  inter- 
est and  advantage,  appearing1  evidently  to  have  been  in- 
tended by  the  arbitrator  to  be  given,  is  destroyed  ;  or 
where  the  general  substance  of  the  award  and  the  real 
justice  of  the  case  are  affected. 

An  award  may  be  good  in  part,  and  bad  in  part,  but 
those  are  cases  where  the  subject  appears  clearly  capable 
of  being  separated  :  where,  for  instance,  the  arbitrator  ex- 
ceeds his  authority  in  one  subject,  or  proceeds  to  another 
as  to  which  lie  has  no  power  to  award.(«  1) 

(a)  By  the  Vice  Chanc.  in  Auriol  v.  Smith   1  Turner,  Hep.  128. 

( 1 )  That  an  award  may  be  good  in  part  and  bad  in  part,  is  a  re- 
ceived doctrine  in  the  law  of  arbitrament  and  award.  But  there  is  an 
exception  to  this  rule,  that,  when  the  bad  part  of  an  award  was  appa- 
rently intended  by  the  arbitrators,  as  the  consideration  of  the  other 
part,  which  is  good,  or  when  it  must  have  affected  their  judgment  in 
respect  to  the  other  matters,  the  whole  will  be  set  aside,  and  become 
void.  The  reason  is,  that  otherwise,  that  which  was  intended  to  be 
mutually  beneficial,  will  operate  to  the  advantage  of  one  of  the  parties 
only,  if  such  an  award  should  be  executed,  manifest  injustice  would 
be  done  ;  for  the  equivalent  intended  by  the  arbitrators,  could  not  be 
enforced,  being  contrary  to  law,  and  void.  It  must  clearly  appear  that 
the  void  part,  is  not  only  disconnected  and  distinct  from  the  parts  in 
itself,  but  that  it  could  not  have  affected  the  decision  of  the  arbitrators 
in  other  respects,  so  that  this  part  being  rejected,  the  remaining  parts 
will  yet  express  the  judgment  of  the  arbitrators  truly.  Commonwealth 
v.  Pejepscot  Proprietors,  7  Massachusetts,  399.  Brown  v.  Hunker- 
son,  3  Cowen,  70.  Wright  v.  Wright,  5  Cowen,  197.  Cox  v.  Jagger, 
2  Cowen,  638.  Peters  v.  Peirce,  8  Massachusetts,  399.  Clement  v. 
Durgiu,  1  Greenleaf,  300.  Martin  v.  Williams,  13  Johnson,  264. 
Skillings  v.  Coolidge,  14  Massachusetts,  43.  Gordon  v.  Tucker,  6 
Greenleaf,  247.  Schuyler  v.  Van  Der  Veer,  2  Caines,  235.  Caton  v. 
MacTavish,  10  Gill  &  Johnson,  192.  Lyle  v.  Rogers,  5  Wheaton,  394. 
Galloway  v.  Webb,  Hardin,  318. 
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Thus,  it  was  directed  that  one  party  should  pay  to  the 
other  a  certain  sum  of  money,  and  should  also  pay  the 
costs  of  the  arbitration,  and  then,  that  each  party  should 
give  a  release  to  the  other  ;(«)  the  Court  held  that,  since 
no  specific  authority,  as  to  the  costs  of  reference,  had  been 
vested  in  the  arbitrators  by  the  submission,  that  part  of 
the  award  which  concerned  them  was  bad,  but  that  the 
whole  was  not,  on  this  account,  to  be  rejected. 

And  the  same  doctrine  prevailed  in  two  cases  of  awards 
containing",  respectively,  directions  as  to  costs,  which  were 
considered  too  loose  and  uncertain  to  be  supported.(6) 

An  award  commanded  that  a  lease  for  life  to  one  party 
should  be  made,  with  remainder  to  A,  B.,  a  stranger  to  the 
submission,  in  fee  ;  the  latter  part  was  declared  to  be 
totally  void ;  but  the  rest  of  the  award  not,  on  that  ac- 
count, the  less  valid.(t;) 

An  arbitrator  awarded  a  sum  of  money  to  one  party  ; 
and,  having  stated  in  the  award,  his  reasons  for  conceiv- 
ing so  much  to  be  due,  it  appeared  that  part  of  the  sup- 
posed debt  took  its  rise  from  an  illegal  transaction.  The 
Court  ordered  so  much  to  be  struck  out  of  the  sum  award" 
ed,  but  without  prejudice  to  the  rest  of  the  award. (d) 

Where,  however,  an  award  directs  that  A.  should  pay 
B.  the  money  due  for  "  task-work  and  day-work,"  that  B. 
should  pay  A.  251.,  and  then,  that  general  releases  should 
be  given  mutually  ;  in  this  case  it  was  held,  that  the  un- 
certainty of  that  part  of  the  award,  which  had  reference 
to  the  task-work  and  day-work,  vitiated  the  whole  ;  since, 

(a)  Candler  v.  Fuller,  Willcs,  62. 

(b)  Fox  v.  Smith,  2  Wils.  267.     Addison  ».  Gray,  ib.  293. 

(c)  Bretton  v.  Pratt,  Cro.  Eliz.  758. 

(d)  Aubert  v.  Maze,  2  B.  &  P.  271. 
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from  its  being-  void  in  that  particular,  B.  would  be  deprived 
of  what  was  to  form  a  consideration  for  the  251.  to  be  paid 
and  the  general  release  to  be  executed  by  him.(a) 

Again,  it  was  awarded, (b)  that  the  defendant  should 
pay  to  the  plaintiff  40/.  by  instalments,  viz.  10/.  at  Michael- 
mas, 201.  at  Christmas,  and  10/.  at  the  Annunciation  ;  and 
if,  before  the  last  payment,  it  should  appear  to  the  arbitra- 
tor that  the  defendant  was  engaged  for  the  plaintiff  in  any 
debt  not  satisfied,  then  that  he  should  repay  hirn  so  much 
as  the  debt  not  satisfied  amounted  to ;  and  further,  that 
the  parties  should  give  mutual  releases.  The  Court  held, 
that  the  award  was  wholly  void  ;  being  defective,  inas- 
much as  the  arbitrator  had  reserved  to  himself  a  future  au- 
thority, and  this,  in  a  matter  affecting  the  whole  award. 

Several  tenants  in  common,  wishing  to  make  partition 
of  their  land,  agreed  to  abide  by  the  decision  of  certain 
arbitrators,  as  to  the  allotments  ;  and,  in  pursuance  of  this 
submission,  an  award  was  made,  allotting  the  whole  in 
severally,  but  not  directing  any  deeds  of  conveyance  to  be 
executed  for  vesting  the  allotments  in  the  respective  par- 
ties to  whom  they  were  allotted.  The  omission  was  con- 
sidered fatal  to  the  whole  award ;  for,  it  was  said,  the  par- 
tition was  the  substance  of  the  award  ;  and  this,  not  being 
well  awarded,  the  whole  fell  to  tlie  ground  (<;) 

If  the  submission  be  conditional,  every  matter  of  which 
the  arbitrator  has  notice,  must,  as  we  have  seen,(rf)  be 
decided  ;  the  award  cannot  be  good  in  part  as  to  any  point 


(a)  Popev.  Brett,  2  Saund.  291. 

(b)  Winch  and  Grove  v.  Sanders,  Cro.   Jac.  584 ;  and  see  Storke  v. 
De  Smith,  Willes,  l>6. 

(c)  Johnson  v.  Wilson,  Willes,  248. 

(d)  Vide  ante,  "  Consonant  to  the  Submission." 


132  THE    AWARD.  279 

which  is  determined,  whilst  other  things  remain  in  conlro- 
troversy.(a) 

If  an  award  be  in  the  alternative,  and  one  of  its  direc- 
tions be  void,  the  other  will  not,  on  this  account,  be  less 
binding  upon  the  party.  As  if  a  man  were  ordered  to  de- 
liver up  a  deed  not  in  his  possession,  or  pay  a  sum  of 
money,  as  to  the  latter  part  the  award  would  be  good, 
though  void  as  to  the  former.(6  1) 

It  is  a  maxim  of  the  courts,  both  of  law 

How  the  award 
and  equity,  never  to  raise  a  presumption 

for  the  sake  of  overturning  an  award  ;  but, 

on  the  contrary,  to  make  every  reasonable  intendment  in 

its  support.(c.  2) 

(a)  Willes,  270.  ace.  Randall  v.  Randall,  7  E.  R.  80. 

(6)   12  Mod.  585.     Simmonds  v.  Swaine,  1   Taunt.  549. 

(c)  Hawkins  v.  Colclough,  Bur.  275  ;  Painter  v.  King,  Kel.  165 ; 
Lingood  v.  Bade,  2  Atk.  504  ;  Champion  v.  Wenham,  Amb.  245  ;  Far- 
mer v.  Durrant,  2  Keb.  403  ;  Clapcott  v.  Davey,  Ld.  Raym.  612  ; 
Knight  i>.  Burton,  6  Mod.  231.  10  Rep.  57.  2  Vent.  115;  Hayes  v. 
Hayes,  Cro.  Car.  434 ;  Fuller  v.  Spackman,  Cro.  Eliz.  66  ;  Fox  v, 
Smith,  2  Wils.  267  ;  Bamfil!  v.  Leigh  and  Jeffray,  8  T.  R.  571  ;  In- 
gram v,  Milne  and  others,  8  E.  R.  444,  &c.  &c.  &c. 

(1)  Or,  if  he  be  directed  to  join  with   others,  over  whom  he  has  no 
control,  in  conveying  certain  land,  or  in  default  of  so  doing,  to  pay  a  cer- 
tain sum  of  money,  the  award,  though  bad  as  to  the  first  direction,  will 
be  good  as  to  the  rest.     Thornton  v.  Carson,  7  Cranch,  596.     Wharton 
v.  King,  2  Barnwall  &  Adolphus,  528. 

(2)  Strict  technical  objections  to  an  award,  are  not  to  be   favored ; 
no  precise  form  is  necessary  ;  it  is  to  be  construed  liberally,  and  the 
main  consideration  for  the  court  is,  whether  the  matter  submitted  has 
been  substantially  considered  and  passed  upon,  and   decided  by  the  ar- 
bitrators.    Spear  v.   Hooper,  22  Pickering,  144.     Rixford  v.   Nye,  20 
Vermont,  132. 
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Thus,  where  A.  had  committed  a  nuisance  to  B.,  by 
erecting  scaffolds  on  his  own  ground,  and  the  matter  hav- 
ing- been  referred  to  arbitration,  it  was  awarded  that  the 
scaffolds  should  be  removed,  without  saying  by  whom,  the 
Court  presumed  that  it  was  to  be  done  by  A.,  and  refused 
to  set  aside  the  award  foruncertainty.(a) 

The  condition  of  a  bond  was  to  be  void  if  the  defen- 
dant should  pay  what  A.  should  be  awarded  to  pay,  not 
exceeding  20/.(6)  It  appeared  that  the  award  was,  that 
A.  should  give  the  plaintiff  his  note  for  18/.,  payable  at  a 
future  day.  An  objection  was  taken  that  the  bond  was 
only  to  pay  the  money  awarded,  and,  therefore,  that  as 
the  award  was  to  do  a  collateral  thing,  it  was  not  within 
the  condition.  But  the  Court  said  that  awards  were  to 
have  a  reasonable  intendment,  and  that  all  the  meaning  in 
the  present  case  was,  to  give  the  party  time  ;  and  was  the 
same  as  ordering  him  to  pay  the  money  at  a  future  day, 
without  saying  any  thing  of  giving  a  note  in  the  mean 
time, 

In  the  case  of  an  award  directing  money  to  be  paid  to 
a  stranger,  unless  it  appear  not  to  be  for  the  use,  or  on 
account  of  the  party,  the  Court  will  presume  it  to  be  so,  in 
order  to  support  the  award.(c  1) 

(a)  Armit  v.  Breame,  Ld.  Raym.  1076. 

(b)  Booth  v.  Garnett,  Strange,  1082.      (c)  Bird  v.  Bird,  Salk.  74. 

(1)  In  a  recent  English  case,  (Adcock  v.  Wood,  6  English  Reports, 
570,)  in  the  Court  of  Exchequer,  the  proposition  is  confirmed,  that  an 
award  of  payment  to  a  stranger,  for  the  benefit  of  one  of  the  parties,  is 
valid.  But  in  the  same  case,  (Wood  v.  Adcock,  9  English  Reports,) 
in  the  Exchequer  Chamber,  the  principle  appears  to  be  laid  down 
that  no  such  presumption  will  be  made  in  favor  of  an  award,  as  that 
stated  in  the  text  The  award  directed  one  of  the  parties  to  pay  a  cer- 
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Where  under  a  general  submission  of  all  matters  in  dif- 
ference between  two  parties  to  a  reference,  the  award 

tain  sum  to  Thomas  Sharps,  one  of  the  arbitrators,  to  be  by  him  paid 
to  the  other  party. 

An  objection  having  been  taken  to  this  part  of  the  award,  the  court 
said:  "  There  is  a  distinction  between  an  award  which  directs  a  thing 
to  be  done  by  a  stranger,  and  which  directs  a  tiling  to  be  done  to  a 
stranger ;  and  the  rule  is,  that  an  award  ordering  and  directing  any 
party  to  pay  money  to  a  stranger,  is  not  good,  unless  it  is  for  the  ben- 
efit of  one  of  the  other  parties  to  the  submission ;  and  the  onus  of 
showing  that  it  is  for  his  benefit,  seems  to  be  thrown  upon  the  party 
seeking  to  enforce  the  award.  Now  in  this  case,  it  is  plain,  by  the  lan- 
guage of  the  award  itself,  that  the  payment  is  intended  for  the  benefit 
of  the  plaintiff,  because  it  is  expressly  said,  it  shall  be  paid  over  by 
Sharpe,  immediately  on  the  receipt  of  it.  If  the  arbitrator,  Sharpe,  to 
whom  the  money  is  directed  to  be  paid,  had  been  the  authorized  agent 
of  the  plaintiff,  no  doubt  the  award  would  have  been  good.  The  plain- 
tiff adopts  the  agency  by  this  action,  for  he  states  in  this  declaration, 
that  the  defendant  has  not  paid  the  money  either  to  Sharpe  or  to  him, 
thereby  trusting  the  payment  to  Sharpe,  as  an  act  that  would  discharge 
the  defendant.  Still  it  may  be  said,  that  such  an  adoption  is  not  suffi- 
cient, and  that  it  should  have  been  shown,  that  the  award  was  good  at 
the  time  it  was  made  ;  but  the  case  of  Snook  v.  Hettyer,  (2  Chitty,  43,) 
is  a  direct  authority  that  such  an  award  is  good,  although  the  agency 
is  not  shewn.  The  case  of  lie  Mac/My,  (2  Adolphus  &  Ellis,  356.)  is 
an  authority  the  other  way  ;  but  m  the  latter  case,  the  money  to  be 
paid  to  the  arbitrator,  was  to  be  applied  by  him  in  various  ways,  and 
not  to  be  paid  over  at  once,  to  the  other  party  to  the  submission,  as 
here ;  and  the  party  ordered  to  pay,  could  not  have  discharged  him- 
self, by  paying  to  the  other  party  to  the  submission,  as  he  clearly 
might  in  the  present  case,  because  there  can  be  no  doubt,  if  the  defen- 
dant, Wood,  had  paid  the  money  to  the  plaintiff,  although  he  was  di- 
rected to  pay.  it  to  Sharpe,  and  Sharpe  to  pay  it  over  to  the  plaintiff, 
he  would  have  satisfied  the  award. 

Again  :  it  may  well  be  doubted,  whether  this  award  does  make 
Sharpe  the  agent  of  the  plaintiff  to  receive  the  money,  and  whether  it 
does  not  rather  make  him  the  agent  of  the  defendant,  to  pay  it.  That 

37 
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directed  particular  securities  to  be  delivered  up,  without 
noticing  two  bonds,  or  ordering-  mutual  releases  to  be  ex- 
ecuted, the  Court  said  they  should  presume  that  these 
bonds  were  brought  before  the  eye  of  the  arbitrator,  and 
entered  into  his  consideration  at  the  time  of  making  the 
award  ;  arid  they  declared  further,  that  if  these  bonds 
were  afterwards  put  in  suit,  the  party  so  putting  them  in 
suit  should  pay  the  costs  of  such  proceed! ngs.(a) 

Controversies  respecting  a  wine-license,  and  the  arrears 
of  certain  rent,  having  been  referred  to  arbitration,  the 
award,  reciting  that  it  appeared  to  the  arbitrators  that  15/. 
remained  due  to  one  party,  directed  the  other  to  pay  him 
11.  10s.  in  satisfaction  of  so  much  of  the  15/.,  and  to  assign 
to  him  the  wine-license ;  the  Court  held  that,  although  it 
were  not  stated  in  the  award  on  what  ground  the  151.  was 
due,  it  was  to  be  presumed  due  from  the  arrears  of  rent, 
and  that  the  license  was  assigned  in  satisfaction  of  the 
residue,  (b) 

In  a  late  case,(c)  upon  an  action  for  a  nuisance,  "  all 

(a)   1  Br.  P.  C.  530.  (b)  Rose  v.  Spark.     Al.  51. 

(c)  Alder  v.  Savill  and  others,  5  Taunt.  454. 


point  was  not  discussed.  If  it  be  so,  if  it  constitute  Sharpe  the  agent 
of  the  defendant,  to  pay  the  money,  and  not  the  agent  of  the  plaintiff 
to  receive  it.  then  the  defendant  would  have  cast  an  obligation  to  see 
to  its  proper  application  by  Sharpe.  or  pay  it  himself  to  the  plaintiff. 
This  view  of  the  case  does  not  appear  to  have  been  suggested,  either 
in  Snook  v.  Iltlhjer,  or  in  He  Mackay.  It  does  not,  however,  distinct- 
ly appear,  by  the  award,  that  the  arbitrator  is  an  agent  of  the  party  to 
receive  it.  not  necessarily.  But,  however,  be  that  as  it  may,  whether 
Sharpe  be  made  the  agent  of  the  plaintiff  or  of  the  defendant,  by  the 
award,  we  think  it  sufficiently  appears,  that  the  payment  was  for  the 
benefit  of  the  plaintiff,  which  is  the  point  upon  which  most  of  these 
cases  turn." 
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matters  in  difference  in  that  cause"  were  referred  to  arbi- 
tration. An  award  was  made  in  pursuance  of  this  refer- 
ence, and  the  Court  were  moved  to  set  it  aside,  on  the 
ground  that  the  arbitrator,  in  awarding-  damages  to  the 
plaintiff,  did  not  state  whether  they  were  given  as  a  com- 
pensation for  injuries  alleged  in  the  declaration,  or  for 
causes  on  which  the  plaintiff  had  not  declared.  The 
Court  said  they  would  intend  that  the  damages  were  given 
for  the  injuries  alleged  in  the  declaration,  unless  the  con- 
trary appeared.  Under  the  particular  circumstances  of 
this  case,  however,  the  Court  directed  that  an  application 
should  be  made  to  the  arbitrator,  requesting  him  to  state 
upon  what  grounds  he  gave  the  damages. 

The  following  has  been  laid  down  as  a  general  rule  in 
the  construction  of  awards,  where  the  submission  is  con- 
ditional. If  the  words  used  by  the  arbitrators  be,  in  their 
own  nature,  more  comprehensive  than  those  of  the  sub- 
mission, yet  it  shall  be  intended,  that  there  is  no  other 
matter  between  the  parties  to  which  they  can  apply ;  and, 
on  the  other  hand,  if  the  words  of  the  award  be  more  nar- 
row and  less  comprehensive  than  to  take  in  all  the  matter 
of  the  submission,  yet  it  shall  be  intended  that  no  more 
was  in  controversy  than  what  they  naturally  compre- 
hend, unless  in  each  case  the  contrary  be  expressly 
shewn.(a  1) 

(a)  Knight  v.  Burton,  6  Mod.  231.  ace.  Middleton  v.  Weeks,  Cro. 
Jac.  200.  Vainvivee  v.  Vainvivee,  Cro.  Eliz.  177.  Webb  v.  Ingram, 
Cro.  Jac.  664. 

(1)  An  award  shall  be  intended  to  embrace  all  the  matters  in  con- 
troversy between  the  parties,  although  the  terms  of  the  award  do  not 
expressly  include  so  much.  A  widow  claimed  dower  in  certain  prem- 
ises, and  agreed  to  receive  an  annual  rent  in  lieu  thereof,  the  amount 
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Thus,  where  a  submission  was  of  all  debts,  sums  of 
money,  and  demands,  and  the  award  directed  a  release  of 
all  bonds  and  penalties,  judgments,  executions,  and  ex- 
tents ;  the  Court  said,  they  would  not  intend  that  there 
were  any  bonds  or  judgments,  unless  the  defendant  had 
shown  it  specially,  which  he  had  not  done,  (a) 

Again,  a  submission  was  of  all  matters  depending  to  the 
29th  of  January,  and  the  award  was  of  all  matters  to  the 
28th  of  January,  yet  it  was  held  good,  for  the  Court  would 
not  intend,  unless  it  were  specially  made  to  appear,  that  any 
differences  existed  on  the  29th,  which  did  not  exist  on  the 
28th.(/j)  And  the  same  rule  of  construction  applies,  if  all 
controversies  be  submitted,  and  the  arbitrator  determine 
only  a  particular  controversy,  unless  it  be  shewn  that  he 
had  notice  of  more.(c  1) 

Formerly  much  greater  strictness  prevailed  in  constru- 
ing awards ;  as  where  it  was  awarded  that  one  party 
should  pay  a  sum  of  money  on  the  21st  of  May,  and  that 
the  other  should  give  a  release  on  the  said  1st  of  May,  the 

(a)  Roberts  v.  Marictt,  2  Saund.   188.,  and  see  Cable  v.  Rogers,  3 
Bulstr.  31 1. 

(b)  Ward  v.  TJnwin.  Cro.  Car.  21G.  Ace.  Rol.  Arbit.  -M.    5  Bussdeld 
v.  Bussfield.  Cro.  Jac.  577. 

(,•)  8  Co.  98.  a.  Com.  Dig.  Arbit.  E.  10.  Rol.  Arbit.  L.  7,  8. 


to  be  determined  by  arbitrators.  The  arbitrators  awarded,  that  she 
should  receive,  annually,  $53,33  for  her  dower.  It  was  held  that,  un- 
der this  award  she  was  entitled  to  recover,  for  the  time  the  defendant 
had  occupied  the  premises,  prior  to  the  time  of  making  the  award.  5 
Gill,  129. 

(1)  Where  the  words  of  an  award  are  so  comprehensive,  that  they 
may  take  in  matters  not  within  the  submission,  yet  it  shall  be  pre- 
sumed that  nothing  beyond  it  was  awarded,  unless  the  contrary  be  ex- 
pressly shown.  Solomons  v.  M'Kinstry,  13  Johnson,  27. 
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award  was  held  to  be  void.(«)  At  the  present  day,  prob- 
ably, no  great  weight  would  be  allowed  to  such  an  ob- 
jection. 

The  intention  of  the  arbitrators  is  the  real  object  to  be 
considered  ;(6)  and  wherever  this  appears  with  tolerable 
clearness  upon  the  face  of  the  award,  or  by  easy  implica- 
tion may  be  discovered,  trifling  inaccuracies  will  be  disre- 
garded, insensible  words  rejected,  and  any  ambiguities  of 
expression  so  construed,  that,  if  possible,  the  award  may 
stand,  (c  1) 

Upon  one  occasioned)  where  all  awarded  on  one  side 
was  the  costs  of  the  reference  ;  this,  though  bad  in  itself, 
was  held  not  to  vitiate  the  award,  when  it  was  very  plain 

(a)  Rol.  Arbit.  Q.  6.  K.  15.  Yelv.  97.  Brownl.  92.  S.  0.  semble. 

(b)  Palm.  108.     Berry  v.  Perry,  3  Bulst.  62.     Bedam  v.  Clarkson, 
Ld.  Raym.    124. ;  Squire  v.  Grevcll,  6  Mod.  34  ;  Adams  v.  Adams,  2 
Mod.  169. 

(c)  See  Barnes  v.  Harvey,  3  Lev.  138. 

(d)  Hartnell  v.  Hill,  Forest's  Rep.  Exch.  79  ;  but  see  Rol.  Arbit. 
K.  13.     Capelv.  Allen. 

(1)  An  award  was  objected  to,  on  the  ground  that  it  bore  date  the 
23d  August,  1813,  and  purported  to  be  made  by  virtue  of  a  bond  of 
submission,  which  bore  date  "August  21st,  now  last  past,"  whereas  the 
bond  declared  on  and  produced  in  evidence,  bore  date  August  21st, 
1813,  being  August  instant,  instead  of  past.  The  arbitrators  also 
awarded  general  releases  between  the  parties,  from  the  beginning  of 
the  world,  until  the  "  2lst  day  of  August  last  past,  being  the  day  oft/ie 
date  of  the  arbitration  bond"  thus  showing,  as  it  was  alleged,  that  the 
award  was  made  under  a  bond  of  submission,  of  August  21st,  1812, 
whereas,  the  bond  declared  on  was  dated  August  21st,  1813.  But 
the  court  held  it  perfectly  clear,  that  the  arbitrators  intended  to 
refer  to  the  bond  dated  August  21st,  1813,  and  had  run  into  a  mere 
inaccuracy  of  expression.  To  avoid  the  objection,  they  would  infer 
that  the  words,  last  past,  were  intended  by  the  arbitrator  to  refer  to 
the  day,  and  not  to  the  month.  Brown  v.  Hankerson,  3  Cowen,  70. 
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that  the  arbitrator  intended  to  make  a  final  end  of  the 
matter. 

M'DONALD,  Ch.  B.,  said,  in  this  case : — "  Where  awards 
are  made  by  illiterate  persons,  the  Courts  use  great  lati- 
tude in  the  construction  of  them.  The  question  always 
is — What  they  really  intended  1  Where  they  settle  the 
costs  on  both  sides,  it  is  impossible  not  to  suppose  that 
they  mean  to  put  an  end  to  the  action.  With  respect  to 
the  costs  of  the  reference,  where  part  of  an  award  is  ad- 
judged to  be  bad,  and  another  good,  it  must  depend  upon 
the  circumstances  whether  it  should  stand ;  when  that 
part  which  is  bad  materially  affects  the  justice  of  the  case, 
the  award  cannot  be  supported:  in  this  case,  the  arbitra- 
tors have  decided  upon  a  matter  not  within  the  terms  of 
the  submission  ;  but  we  do  not  think  that  of  a  nature  ma- 
terially to  influence  the  award  itself.  Upon  the  whole,  it 
must  be  concluded  that  the  arbitrators  intended  to  put  an 
end  to  the  action,  and,  therefore,  the  award  is  sufficient." 

And  where  the  award  was  that  the  plaintiff  should  pay 
the  defendant  20s.,  upon  condition  that  each  should  acquit 
the  other  of  all  things  submitted  ;  the  Court  held  that  this 
was  tantamount  to  awarding  expressly  that  each  should 
acquit  the  other  of  all  such  matters.(a) 

Where  an  arbitrator  awards  something  certain  to  one 
party,  such  party  delivering  up  a  particular  instrument, 
paying  so  much  money  or  the  like,  the  Courts  consider 
that  in  these  words  are  implied  directions,  absolutely  bind- 
ing on  the  party  to  deliver  up  the  instrument,  pay  the 
money,  &c.  as  the  case  may  be.(6  1) 

(a)  Linfield  v.  Feme,  3  Lev.  18. 

(b)  Parsons  v.  Parsons,  Cro.  Eliz.  211.     Stiles  v.  Triste,  1  Sid.  54. 
Treshara  v.  Robins,  3  Lev.  58. 

(1)  A  provision  in  the  submission,  giving  the  arbitrator  power  to  de- 
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With  respect  to  money  awarded  from  one  party  to  the 
other,  and  no  time  mentioned  within  which  it  is  to  be  paid, 
the  Courts  will  intend  that  it  is  to  be  paid  within  a  reason- 
able time,  (a  1) 

There  are  certain  expressions  of  frequent  occurrence  in 
awards,  the  meaning  of  which,  however  doubtful  it  may 
formerly  have  been,  is  now  more  clearly  defined. 

It  has  been  laid  down  that,  by  the  general  words,  "costs, 
charges,  and  expenses,"  in  an  award,  are  meant  such  costs, 
&c.  as  Courts  take  notice  of  by  their  officer.(6)  "  It  might 
be  said  that  all  costs  between  attorney  and  client  are 
meant  thereby,  but  we  will  take  the  words  of  the  arbitra- 
tors to  mean  the  same  as  if  they  had  been  the  words  of 
the  Court."(c) 

When  the  word  "releases"  is  made  use  of  generally, 
it  is  construed  to  mean  releases  up  to  the  time  of  the  sub- 
mission. And  if  a  release  were  awarded  "to  the  time  of 
the  award"  expressly,  still  the  construction  adopted  would 

(a)  21  Ed.  4.  38.;  and  see  Jenk.  136.  Vin.  Arbit.  Q.  11.  Kayson 
v.  Windsor,  Brownl.  53 

(li)  Fox  v.  Smith.  2  Wils.  267  ;  and,  if  costs  be  awarded  generally, 
the  Court  will  intend  that  they  are  to  be  taxed  by  the  proper  officer. 
Dudley  v.  Nettlefold,  Strange,  737. 

(c)  Per   Curiam.     Fox  v.  Smith. 

termine  what  he  shall  think  fit  to  be  done,  does  not  render  it  his  im- 
perative duty  to  direct  something  to  be  done;  and  if  he  gives  no  di- 
rection in  his  award,  it  will  be  taken  for  granted  that  he  has  consid- 
ered the  matter,  and  does  not  think  fit  to  require  either  party  to  do 
anything.  Angus  v.  Bedford,  1 1  Meeson  &  Welsby,  69. 

(I)  An  award,  that  the  costs  shall  be  paid  immediately  after  the  ex- 
ecution of  the  award,  means  that  they  shall  become  payable,  upon 
notice  to  the  party  liable  for  their  payment.  Hoggins  v.  Gordon,  3 
Adolphus  &  Ellis,  N.  S.  466. 
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be  "  to  the  time  of  the  submission."  The  Court  would  in- 
tend, in  support  of  the  award,  that  nothing-  had  arisen  be- 
tween the  two  periods  of  submission  and  delivery  of  the 
award,  upon  which  the  release  could  operate ;  and  if,  in 
point  of  fact,  any  difference  should  have  arisen,  it  would 
be  incumbent  on  the  party  wishing-  to  avail  himself  of  the 
omission,  to  set  the  matter  specially  before  the  Court.(«  1) 
Where  this  term,(6)  "general  releases,"  occurs  in  an 
award,  and  some  one  difference  only  has  been  submitted, 
the  parties  are,  of  course,  bound  by  it  only  as  to  this  par- 
ticular dispute. 

When  it  is  awarded  that  one  parly  shall  pay  money,  or 
deliver  up  any  particular  thing-,  in  satisfaction  of  actions 
and  suits  depending1,  the  Courts  will  imply  a  release  from 
the  other  party  to  be  intended  by  the  arbitrator ;  and,  un- 
less such  release  were  tendered,  would  refuse  to  enforce 
performance  of  the  award  by  the  other  party.(c) 

In  a  case  of  very  recent  occurrence,  where  an  award 

(a)  Makings  Welstrop,  Preem.  462.     White  v.  Halford,  Sti.  170. 
Abrahat  v.  Brandon,   10   Mod.  201.     Cooper  v.  Pierce,    12  Mod.  116. 
Squire  v.  Grevell,  6  Mod.  34.     Herrick  v.  Herrick,  2  Keb.  431.  ;  and 
see  Robinet  v.  Cobb,  3  Lev.  188.     Nicholas  v.  Chapman,  3  Lev.  344. 
Hutton.  Eep.  29.  Bunb.  250. ;  and  contra  Rol.  Arbit.  B.  4.,  and  cases 
there  cited. 

(b)  Stevens  v.  Matthews,  cited  Ld.   Raym.  116.     We  may  observe, 
that  the  submission-bond  is  always  exempted  from   the  operation  of 
such  an  award.     See  Vin.  Arbit.  B.  28.     Ld.  Raym.  115,   116. 

(c)  Mawe  v.  Samuel,  2  Rol.  Rep.  1.     v.  Palmer,  12  Mod.  234. 

Brown  v.  Savage,  Ca.  temp.  Finch.   184. 


(1)  Where  an  arbitrator  awarded,  that  mutual  and  general  releases 
should  be  executed  by  the  parties,  it  was  presumed  that  he  had  taken 
into  consideration  all  matters  embraced  in  the  submission.  Wharton 
v.  King,  2  Barnwall  &  Adolphus,  528. 
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directed  that  the  defendant  should  assign  "  according1  to 
law,"  a  certain  specified  interest  to  one  Duncan  upon  re- 
quest, it  appeared  in  evidence  upon  an  action  for  non-per- 
formance of  the  award,  that  the  assignment  tendered  to 
the  defendant  was  an  assignment  to  Duncan,  his  heirs, 
executors,  and  administrators,  and  assigns,  and  it  was  con- 
tended that  the  words  of  the  award,  "  according  to  law," 
virtually  included  the  executors,  administrators,  and  as- 
signs of  Duncan ;  but  Lord  ELLENBOROUGH  was  of  opin- 
ion that  a  personal  assignment  to  Duncan  might  be  intend- 
ed, and  offered  to  save  the  point :  the  matter,  however, 
ended  by  compromise.(a) 

Should  there  be  any  contradiction  in  the  wording  of  an 
award,  so  that  one  part  is  irreconcilable  with  another,  the 
first  part  shall  prevail,  and  the  latter  be  rejecled.(6  I ) 

It  has  been  determined,  that  a  mere  misrecital  of  the 
submission  will  not  vitiate  the  award,  (c  2)  and,  in  one 

(a)  Russell  v.  Headington,  1  Starkie,  N.  P.  C.  13. 

(b)  Berry  v.  Perry,  3  Bulstr.  62.     Poph.  15,  16. 

(c)  Toll  v.  Dawson,  1    Vent.   184.     Adams  v.  Adams,  2  Mod.   169. 
Al.  87.     Kynatson  and  Spencer  v.  Jones,  contra  Ingram  v.  Webb, 
Eol.  Hep.  362. 

(1)  A  controversy  respecting  a  right  of  dower,  was  referred  to  arbi- 
trators, witli  power  to  determine  what  sum  should  be  paid  annually, 
in  lieu  of  dower,  and  what  security  should  be  given  therefor.  The  ar- 
bitrators awarded  a  certain  sum.  and  directed  that  in  case  of  non-pay- 
ment the  demandant  might  re-enter  on  the  premises,  for  her  dower,  as 
though  no  award  had  been  made.  The  court  held,  that  the  award  of  a 
certain  sum  in  lieu  of  dower,  was  essentially  a  release  of  the  right,  and 
that  the  provision  for  a  re-entry,  was  repugnant  thereto,  and  being 
subsequent  to  the  other  provision,  was,  therefore,  void.  Cox  v.  Jagger, 
2  Cowen,  638. 

(•^)  An  erroneous  recital  of  authority,  in  an  award,  will  not  vitiate 
it.  Baker  v.  Hunter,  16  Meeson  &  Welsby,  672.  But  if  a  recital 

38 
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case,  where  money  was  awarded  to  be  paid  at  a  place,  by 
name,  with  the  addition  of  the  word  "  aforesaid,"  the  place 
not  having1  been,  in  fact,  named  before,  the  Court  consid- 
ered the  word  as  mere  surp!usage,(a)  and  that  the  in- 
sertion of  it  by  no  means  affected  the  validity  of  the 
award.  (1) 

(a)  Lainbard  v.  Kingsford,  Lutw.  558. 

shows  that  the  arbitrator  has  taken  into  consideration,  matters  not  em- 
braced in  the  submission,  the  award  will  be  invalid.  Price  v.  Popkin, 
10  Adolphus  &  Ellis,  139. 

Where  an  award  recited  that  the  arbitrators,  "  having  heard  and 
duly  considered  all  the  allegations  and  evidence  of  the  said  respec- 
tive parties,  of  and  concerning  the  matters  in  difference,  so  referred  as 
aforesaid,  and  considered  tlie  decision  of  the  said  umpire,  do  make  and 
publish  this  our  award,"  &c. ;  and  the  umpire  had,  in  fact,  never  been 
consulted  by  the  arbitrators,  and  had  never  formed  any  opinion  or  de- 
cision in  the  premises ;  it  was,  nevertheless,  held,  that  the  false  recital 
did  not  vitiate  the  award.  Harlow  v.  Read,  1  Manning,  Granger  & 
Scott,  733. 

A  submission  was  to  three  arbitrators,  the  award  of  whom,  or  of  any 
two  of  them,  was  to  be  binding.  The  award  recited  that  the  three  ar- 
bitrators, having  heard,  &c.,  joined  in  the  decision,  but  the  instrument 
was  executed  by  two  only  of  the  arbitrators,  the  third  having  refused 
to  sign  it.  Held  that,  notwithstanding  the  misrccital,  the  award  was 
good.  White  v.  Sharpe,  12  Meeson  &  Welsby,  712. 

An  omission  to  recite  that  a  certain  thing  required  by  the  submis- 
sion, has  been  done,  will  not  affect  the  validity  of  the  award.  Thus, 
where  by  the  submission  it  was  agreed  that  the  arbitrator  should  take 
a  view  of  the  premises  in  dispute,  it  was  held  not  essential  that  he 
should  notice  the  fact  that  he  had  done  so,  in  his  award.  Spencc  v. 
The  Eastern  Counties  Railway,  3  Jurist,  846. 

(1)  The  arbitrators  in  a  cause,  in  the  introduction  to  their  award, 
correctly  recited  the  names  of  the  parties,  but  in  the  body  of  the  award, 
by  mistake,  they  inserted  the  surname  of  the  defendant,  in  the  place  of 
•that  of  the  plaintiff.  The  Christian  name  of  the  plaintiff  was  given,  to- 
gether with  the  name  of  his  wife,  who  was  a  party  to  the  submission. 
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We  may  conclude  this  division  of  our  subject  by  remark- 
ing-, that  indulgence  is  now,  more  than  ever,  shewn  to  the 

Duplicate  originals  of  the  award  were  prepared,  and  one  given  to  each  of 
the  parties,  as  the  publication  of  the  award  ;  the  mistake  was  discover- 
ed, and,  by  consent  of  the  parties,  rectified.  This  copy  was  given  to  the 
plaintiff,  and  the  action  brought  upon  it.  Through  inadvertence  the 
copy  given  to  the  defendant  was  not  corrected.  It  was  held,  that  this 
mistake  did  not  vitiate  the  award.  Schenck  v.  Voorhees,  2  Hal- 
sted,  383. 

In  a  nisiprius  case,  (G-reen  v.  Lundy,  Cose,  435,)  the  arbitrators 
delivered  duplicate  originals  to  the  parties,  at  the  same  time,  as  their 
award,  between  which  there  was  a  material  variance,  in  the  description 
of  certain  land  embraced  in  the  submission,  and  the  mistake  was  held 
fatal.  Though  generally  true,  that  an  award  cannot  be  impeached  on 
account  of  the  mistake  of  the  arbitrators,  yet  where  damages  are  award- 
ed so  excessive  in  amount,  that  the  award  can  be  accounted  for  only 
on  the  ground  of  corrupt  intention  of  the  arbitrators,  or  gross  careless- 
ness, or  indifference  to  the  rights  of  the  parties  ;  a  court  of  equity  will 
interfere  and  set  aside  the  award.  Rand  v.  Redington,  13  New  Hamp- 
shire. 72.  Bumpass  v.  Webb,  4  Porter.  65. 

If  arbitrators  reject  a  witness,  from  a  mistaken  opinion  that  he  has 
an  interest  in  the  dispute,  their  award  will  be  set  aside.  Borroughs  v. 
Thome.  2  Southard,  777.  But  the  contrary  was  held,  in  Campbell  v. 
Western,  3  Paige,  124. 

In  order  to  satisfy  a  court,  that  arbitrators  have  committed  such  a 
mistake  as  will  justify  the  court  in  interfering,  the  party  who  charges 
the  arbitrators  with  having  committed  errors  in  fact,  and  who  seeks. 
on  that  ground,  to  set  aside  their  award,  must  lay  before  the  court  all 
the  evidence  in  reference  to  the  alleged  errors  which  was  before  the 
arbitrators.  It  will  not  do  to  produce  a  part  of  the  evidence  raising  a 
prima facie,  and  it  may  be  a  strong  case  of  mistake,  and  withhold  the 
remaining  part,  or  seek  to  throw  upon  the  other  party  the  burthen  and 
expense  of  producing  it  The  presumption  is,  that  the  arbitrators  decided 
correctly,  and  the  court  cannot  intelligently  decide  that  they  commit- 
ted a  mistake,  without  having  before  them  the  same  evidence,  as  thai 
upon  which  the  arbitrators  acted.  The  evidence  withheld  from  the 
court,  will  be  presumed  to  have  been  sufficient  to  justify  the  conclusion 
of  the  arbitrators.  Stoll  v.  Price,  1  Zabriskie,  32. 
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mode  of  deciding  disputes  by  arbitration  ;  and  that,  if  it 
be  possible,  in  consonance  with  reason,  to  expound  an 
award  favorably,  the  Courts  will  do  so.(a  1) 

Form  and  Effect        The  award  itself  may  be  by  parol  or  by 

of  the  Award.       deed.  (6) 

If  the  submission  provide  that  the  award  shall  be  under 
the  hands  and  seals  of  the  arbitrators,  it  must  be  sub- 
scribed by  them ;  sealing1  only  is  riot  sufficient,  (c  2) 

(a)  By  Lord  Mansfield,  in  Hawkins  v.   Colclough.     Burr.  277.  ace. 
Fox  v.  Smith,  2  Wils.  267. ;  and  see  Vin.   Arbit.  (M.  2.)  5  ;  also  diet. 
by  Lord  Eldon,  Ch.,  Wood  v.  Griffith,  1  Swanston,  43. 

(b)  Cable  v.  Rogers,  3  Bulstr.  311. 

(c)  Palm.  109.  112.  121.  Rol.  Arbit.  B.  25.,  but  see  Palm.  99. 

(1)  In  Stonehewer  v.  Farrar,  9  Jurist,  203,  the  following  language 
was  used  by  Coleridge,  J  ,  in  relation  to  the  construction  of  awards: — 
"  There  are  many  expressions  in  the  cases,  as  to  the  manner  in  which 
the  court  ought  to  construe  awards,  which  appear  to  me  to  be  often 
used  with  too  much  strength.    Awards  are  to  be  construed  sensibly,  as 
all  other  instruments  ;   but,  inasmuch  as  they  bind  valuable  rights  for 
all  time,  it  is  the  more  necessary  that  the  findings  in  them  should  be 
precise  and  clear." 

(2)  If  signed  but  not  sealed,  it  is  also  invalid.     Stanton  v.  Henry, 
11  Johnson,  133. 

An  agreement  of  submission  provided  that  the  award  should  be  en- 
dorsed on  the  submission.  It  was  held,  that  an  award  made  on  a  sepa- 
rate paper,  and  wafered  to  the  agreement,  did  not  comply  with  the  condi- 
tions required,  and  would  not  be  valid.  Montague  v.  Smith.  13  Mas- 
sachusetts, 396.  Words  written  in  the  margin  of  the  award  by  the 
arbitrators,  are  to  be  considered  as  part  of  the  award,  and  to  receive 
the  same  construction  as  if  they  had  been  written  in  the  body  of  the 
instrument.  Platt  v.  Smith,  14  Johnson,  268. 

Though  the  submission  be  in  writing,  the  award  may  be  oral,  unless 
there  is  an  express  requirement  to  the  contrary.  Thus,  in  Marsh  v. 
Packer,  20  Vermont,  189,  arbitrators  under  a  written  submission,  made 
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"  I  am  of  opinion,  &c.,"  is  a  sufficient  adjudication,  (a  1) 

The  fact  of  an  enlargement  of  the  time  needs  not  to  be 

specially  stated  upon  the  face  of  the  award  ;  (6)  nor  the 

(a)  Watson  v.  Homer,  1  Ryan  and  Moody. 

(b)  George  v.  Lansby,  8  E.  E.  12. 

their  award  and  orally  declared  it  to  the  parties.  After  the  award  was 
thus  published,  one  of  the  parties  revoked.  The  arbitrators  subse- 
quently reduced  their  award  to  writing,  and  endorsed  it  upon  the  sub- 
mission. The  court  held,  that  tho  oral  declaration  of  the  award  was 
sufficient,  and  that  the  revocation  came  too  late. 

If  the  submission  requires  the  award  to  be  attested  by  subscribing 
witnesses,  the  submission  may  be  revoked,  at  any  time  before  the  attes- 
tation, even  though  the  arbitrators  have  made  and  signed  the  award, 
and  have  done  all  on  their  part  which  they  are  required  to  do.  Bloom- 
er v.  Sherman,  5  Paige,  575.  And  if  an  award  is  required  by  statute, 
to  be  attested,  it  is  not  complete  without  the  attestation,  and  may  be 
amended  by  the  arbitrators,  although  delivered  to  the  parties.  New- 
man v.  Labeaume,  9  Missouri,  30. 

(1)  A  party  agreed  to  abide  by  the  determination  of  an  arbitrator, 
as  to  the  dilapidations  of  a  certain  house.  The  award  was,  "  I  have 
surveyed  and  estimated  the  several  works  necessary  to  be  done,  in  the 
repairing  the  dilapidations  to  a  house,  &e.,  and  find  the  same  to 
amount  to  55/.  5s."  Held  to  be  conclusive  and  valid.  Whitehead  v. 
Tattersall,  1  Adolplms  &  Ellis,  491. 

But  a  mere  recommendation  that  one  of  the  parties  should  pay  the 
other  a  certain  sum,  does  not  constitute  an  award.  Thus,  where  upon  • 
a  reference  of  a  suit  to  recover  wages  for  the  plaintiff,  as  a  clerk  or  as- 
sistant to  the  defendant,  a  surveyor  and  architect,  the  following  letter 
addressed  to  the  defendant,  was  held  not  to  amount  to  an  award  :  "  I 
have  examined  the  drawings  made  by  Mr.  Charles  Lock,  with  an  ac- 
count of  his  time,  in  his  presence  at  Mr.  Valliamy's  which  does  not 
bear  testimony  of  experience  or  ability  to  the  extent  to  justify  him  in 
making  a  demand  for  remuneration,  under  the  circumstances  in  which 
he  came  to  that  gentleman's  office.  But,  in  consideration  of  his  ser- 
vices out  of  the  office,  on  some  occasions,  and  to  meet  the  circum- 
stances of  the  case  in  a  liberal  manner.  I  propose  Mr.  Valliamy  should 
pay  Mr.  Charles  Lock,  101."  Lock  v.  Valliamy,  5  Barnwall  &  Adol- 
phus,  600. 
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authority  of  the  arbitrators  ;(a)  nor  that  the  award  is  made 
of,  and  concerning1  the  matters  referred.(6  1) 

The  award  takes  effect  from  the  time  of  delivery,  not 
from  the  day  of  the  date  :(c)  if  there  be  no  date,  it  is  not 
material.  ((/) 

In  the  case  of  a  parol  award,  a  declaration  of  it  to  the 
parties  is  equivalent  to  the  delivery  of  a  written  award. (e) 

Where  it  is  conditioned  that  the  award  shall  be  ready 
for  delivery,  at  a  day  certain,  the  award  is  complete,  if  it 
be,  in  fact,  ready  for  delivery  at  that  day,  though  no  deliv- 
ery should  take  place,  and  although  any  accident  should 
afterwards  occur,  to  prevent  the  arbitrators  from  delivering 
it  at  all.  (/ 2) 

(a)  See  Sprigens  v.  Nash.  5  M.  and  S.  193 ;  it  is  sufficient  to  state, 
generally,  that,  by  virtue  of  the  submission,  he  makes  his  award. 

(b)  See  Gray  v.  Gwennap,  1  B.  and  A.  106. 

(c)  Cable  v.  Rogers,  3  Bulstr.  311. 

(d)  Armit  v.  Breame,  Ld.  Raym.  1076. 

(e )  Gates  v.  Bromell,  Holt's  Rep.  82. 
(/)  Brown  v.  Vawser,  4  E.  R.  584. 

(1)  Brown  v.  The   Croyden  Canal  Company,  9  Adolphus  &  Ellis, 
522.     Peters  v.  Peirce,  8  Massachusetts,  398. 

(2)  A  submission   required  the  award  to  be  "made  and  published, 
ready  to  he  delivered"  by  a  certain  day.     On  the  preceding   day   the 
umpire  made  and  executed  his  award,  in  the   presence  of  witnesses. 
On  the  morning  of  the  next  day,  one  of  the  parties  died.     In  the  after- 
noon, the  umpire  notified   the  attorneys  of  the   parties  that  he  was 
ready  to  deliver  his  award.     They  accordingly  waited  upon  him,  and 
received  the  award.     Upon  a  motion  to  set  aside  the  award,  on   the 
ground  that  it  was  not  made  and  published  in  the  life  time  of  the 
parties  ;  the  court  held,  that  the  award  was  complete  upon  its  execution 
by  the  umpire.     He  could   not  afterwards  revoke  or   alter  it ;  he  was 

funcius  ojjicio,  having  declared  his  final  mind.  Brooke  v.  Mitchell,  6 
Meeson  &  Welsby,  473. 


140  THE    AWARD.  295 

If  the  condition  be,  so  as  the  award  be  made  on  such  a 
day,  ready  to  be  delivered  to  the  parties,  or  to  such  of  them 
as  may  desire  it,  proof  that  the  award  is  made,  has  been 
held  sufficient ;  since  the  Court  will,  under  such  circum- 
stances, intend  that  it  is  ready  for  delivery.(a)  But  it 
seems,  that  if  it  had  been  conditioned  that  the  award  should 
be  ready  for  delivery  at  a  particular  place,(6)  it  would 
not  have  been  enough  to  prove,  merely,  that  the  award 
was  made. 

In  any  case  where  it  is  provided  by  the  submission,  that 

(a)  Roresby  v.  Manning,  Show.  98.  S.  C.  Carthew.  158;  Garret  v. 
Weeden,  1  Lev.  133.  1  Keb.  739;  Joyce  and  Anderson  v.  Haynes, 
Hard.  399;  Robison  v.  Calwood,  6  Mod.  82;  Marks  v.  Marriott,  Ld. 
Eaym.  114.  Anon  ibid.  989. 

(6)  Roresby  v .  Manning,  3  Mod.  330 ;  Bussfield  v.  Bussfield,  Cro. 
Jac.  578 ;  2  Rol.  Rep.  193. 

In  Munroe  v.  Allaire,  2  Caines,  320,  it  was  held  unnecessary  to  al- 
lege that  an  award  is  ready  to  be  delivered,  that  being  implied  in  the 
allegation  that  it  is  made. 

To  an  action  on  the  submission  bond,  conditioned  that  the  award 
should  be  made,  ready  to  be  delivered  by  a  day  named,  the  defendant 
pleaded  that  no  award  was  ready  to  be  delivered  to  him  at  the  time  spe- 
cified. The  replication  admitted  the  allegation  in  the  plea,  but  alleged 
that  an  award  was  made  ready  to  be  delivered  to  the  plaintiff,  and 
was,  in  fact,  delivered  to  him  on  the  day  required  by  the  bond.  Held 
insufficient.  Pratt  v.  Hackctt,  6  Johnson,  14. 

Where  the  condition  of  the  bond  is,  that  the  award  shall  be  made 
ready  to  be  delivered  to  the  parties,  it  is  not  a  compliance  with  the 
condition  that  an  award  was  made,  for  one  of  the  parties,  and  shown  to 
the  agent  of  the  other  party,  who  took  minutes  of  it  to  send  to  his 
principal.  But,  if  in  such  case  the  arbitrators  make  but  one  award, 
which  is  retained  by  one  of  the  arbitrators,  who  prepares  sworn  copies 
for  the  parties,  which  they  receive  without  objection,  the  acceptance  of 
the  copies  will  constitute  a  waiver  of  the  condition,  and  the  award  will 
be  binding.  Sellick  v.  Addams.  15  Johnson,  197. 


296  THE    AWARD.  141 

the  award  shall  be  delivered  to  each  of  the  parties  in 
writing,  if  there  be  several  parties  on  one  or  both  sides,  it 
is  not  sufficient  that  there  be  a  delivery  to  one  of  the  par- 
ties on  each  side ;  it  must  be  delivered  to  each  individ- 
ually, (a) 

It  was  formerly  considered  unnecessary  that  an  award 
in  writing-,  though  under  seal,  should  have  a  deed  stamp, 
unless  it  were  delivered  as  a  deed;(6)  for  if  it  were  only 
delivered  as  an  award,  it  was  sufficient  if  it  had  the  award 
stamp  of  ten  shillings.  But  this  distinction  is  now  render- 
ed immaterial,  for,  by  the  last  general  stamp  act,(c)  an 
award,  whether  under  hand  and  seal,  or  under  hand  only, 
is  subject,  like  a  deed,  to  the  stamp  duty  of  one  pound 
fifteen  shillings:  and  where  the  same,  together  with  any 
schedule,  receipt,  or  other  matter  put  or  indorsed  thereon, 
or  annexed  thereto,  shall  contain  2160  words,  being  thirty 
common  law  sheets  or  upwards,  then  for  every  entire 
quantity  of  1080  words,  or  fifteen  common  law  sheets,  con- 
tained therein,  over  and  above  the  first  1 080  words,  a 
further  progressive  duty  of  one  pound  five  shillings. 

In  the  case  of  Blundell  v.  Brettagh,(rf)  it  was  objected 
to  an  award,  that  it  had  not  the  stamp  required  for  a  deed, 
though  executed  as  a  deed.  The  Lord  CHANCELLOR  said, 
that,  with  regard  to  this  objection  that  the  award  could 
not  be  read,  because  it  was  not  upon  a  deed  stamp,  the 
question,  whether  that  was  necessary,  might  perhaps,  not- 
withstanding a  decision  of  the  Court  of  King's  Bench,  ad- 
mit of  some  doubt,  since  an  award  might  be  delivered 
without  being  in  writing ;  but  if  it  were  to  be  delivered  in 

(a)  Hungate  v.  Mease  and  another,  Cro.  Eliz.  885  ;  see  Dyer,  218. 
Vin  Arbit.  F.  a.  17.  and  note. 

(b)  Tidd.  Prac.  824.     Brown  v.  Vawser,  4  E.  R.  584. 

(c)  55  Geo.  3  («?)  17  Ves.  246. 
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writing-  on  a  certain  day,  more  especially  if  the  expression 
were,  that  it  should  be  ready  to  be  delivered,  though  the 
contract  might  require  it  to  be  delivered  as  a  deed,  the 
mere  circumstance  of  its  being  in  writing  would  not  make 
it  a  deed.  His  Lordship  further  said,  that,  supposing1  the 
above  not  maintainable,  yet,  on  paying  the  penalty,  this 
point  would  not  entitle  the  party  to  say  it  was  not  an 
award,  on  the  day  when  the  authority  of  the  arbitrators 
terminated,  if  the  case  turned  on  that. 

In  a  late  instance,  where  several  underwriters  on  a 
policy  agreed  to  refer  a  dispute  arising  thereout  to  arbi- 
tration, the  Court  of  Common  Pleas  decided,  that  the 
agreement  to  refer,  and  the  award,  required,  each,  one 
stamp  only,  there  being  a  community  of  interest  between 
the  parties  in  the  subject  matter.(a) 

If  an  award  be  made  on  an  improper  stamp,  and_no 
application  be  made  to  enforce  the  award,  the  Court  will 
not  set  it  aside.  (6)  And  if  an  objection  to  the  stamp  be 
not  alleged,  as  a  ground  for  obtaining  a  rule  to  shew 
cause  to  set  aside  an  award,  the  Court  will  not  suffer  it 
to  be  relied  upon  afterwards,  when  cause  is  shewn,  (c) 

Where  the  award  is  offered  in  evidence,  the  execution 
of  the  submission-deed  by  all  the  parties  must  be  proved, 
since  the  submssion  of  the  rest  is  the  consideration  to 
each  party  to  fubmit  himself  to  arbitration.  Thus,  where 
in  an  action  by  the  assignee  of  a  bankrupt,  the  petitioning 
creditor's  debt  was  to  be  proved  by  a  deed  of  reference 
between  the  plaintiff,  (the  petitioning  creditor,)  the  bank- 
rupt and  others,  their  partners,  of  all  accounts  between 

(a)  Goodson  and  another  v.  Forbes,  1  Marshall,  Rep.  C.  B.  525. 

(6)  Preston  v.  Eastwood,  7  T.  R.  95. 

(c)  Liddell  v.  Johnson,  H.  38  Geo.  III.  cited  Tidd.  Prac.  897. 

39 
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them  or  any  two  of  them,  and  by  an  award  (inter  alia)  of 
a  separate  debt  of  above  200/.,  due  from  the  bankrupt  to 
the  petitioning-  creditor,  who  was  also  the  assignee ;  the 
Court  held,  that  it  was  not  sufficient  to  prove  the  execu- 
tion of  the  deed  by  the  petitioning-  creditor  and  the  bank- 
rupt, without  proving-  also  the  execution  by  the  other 
partners,  it  appearing1  on  the  face  of  the  award  to  have 
been  executed  by  them,  (a) 

Where  matters  in  dispute  are  referred  to  arbitration, 
without  bond,  and  the  arbitrators  award  a  certain  sum  to 
be  due,  that  is  complete  evidence  of  the  demand,  under 
the  common  count  of  an  account  stated.  (6) 

Upon  one  occasion,  after  issue  joined  in  an  action,  the 
parties  agreed  to  submit  the  difference  to  arbitrators,  (c) 
The  award  made  in  consequence,  being-  irregular,  was  not 
acquiesced  in  by  the  plaintiff.  The  cause  came  on  again 
upon  the  original  pleadings,  when  it  was  proposed  to  give 
the  award  in  evidence.  It  was  contended  by  the  oppo- 
site party  that  this  could  not  be  done  ;  that  it  should  have 
been  pleaded  as  a  plea  "jmis  darrein  continuance."  Lord 
KENYON  said,  it  was  a  question  of  very  considerable  diffi- 
culty, and  upon  which  he  should  be  cautious  of  giving  an 
opinion  at  nisi  prius :  that  payment  was  constantly  given 
in  evidence  under  the  general  issue,  at  the  same  time 
that  a  release  given  after  issue  joined  was  always  requir- 
ed to  be  pleaded  :  that  the  impression  of  his  mind  was, 
that  the  award,  in  this  case,  could  not  be  given  in  evi- 


(a)  Antramv.  Chace  and  others,  15  E.  R.  209. 

(b)  Keen  v.  Batshore,  1    Esp.  N.   P.  C.  163.     See  Peake,  N.   P.    C. 
227,  Kingston  v.  Phelps. 

(c)  Storey  v.  Bloxam,  2  Esp.  N.  P.  C.  504. 


143  THE  AWARD.  299 

dence,  but  must  be  pleaded  as  a  plea  puis  darrein  contin- 
uance. (1) 

It  is  no  objection  to  an  award  that  the  submission  was 
not  made  a  rule  of  court  till  after  the  award  ;  noAhat  the 
award  was  prepared  by  the  solicitor  of  one  party  ;  (a  2) 
nor  that  the  award  was  actually  executed  after  an  appli- 
cation to  set  it  aside.(6) 

We  may  remember  that  both  the  submission  and  the 
award  must  be  in  writing1,  in  order  to  allow  of  the  award 
being-  made  a  rule  of  court  under  the  statute,  (c) 

If  an  award  be  void,  it  seems  a  necessary  consequence 
that  the  covenants  to  perform  the  award  should  be  also 
void.  Thus,  where  several  tenants  in  common,  (d)  wish- 
ing- to  make  partition  in  their  land,  covenanted  by  deed  to 
abide  by  the  award  of  certain  arbitrators  as  to  the  allot- 
ments ;  and  the  arbitrators  allotted  the  whole  in  severally, 
but  did  not  direct  by  what  deeds  of  conveyance  the  parti- 
tion should  be  completed,  and  the  allotments  vested  in  the 
respective  owners;  the  award  being-  held  imperfect  and 

(a)  Fetherstone  v.  Cooper,  9  Ves.  67. 
(6)  Pepper  v.  Gorhem,  4  Moore,  148. 

(c)  v.  Mills,  17  Ves.  419.     Vin.  Arbit.  Supp.  H.  a.  \.  7  T.  R. 

(d)  Johnson  v.  Wilson,  Willes,248. 


(1)  "  The  doctrine  is  too  well  settled  at  this  day  to  admit  a  doubt 
that  where  parties  submit  matters  in   controversy  for  the   purpose  of  a 
final  determination,  and  the  arbitrators  make  an  award,  in   such  case, 
that  the  original  contract  or  cause  of  action   is  merged  by  the   sub- 
mission and  award.     It  is  true,  that  in  England   the  courts  profess  to 
make  a  distinction  between  submission  by  parol  and   by  bond,  but   the 
American  cases,  so  far  as  we  have  been  able  to  ascertain,  do  not  profess 
to  hold  this  distinction."     Spence,  J.,  in  Randall  v.  Glenn,  2  Gill,  430. 
Curley  v.  Dean,  4  Connecticut,  259. 

(2)  Moore  v.  Ewing,  Coxe,  144. 
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void,  the  Court  were  of  opinion  that  the  covenants  to  per- 
form it  could  not  be  enforced. 

An  award  does  not  (a)  in  every  case,  operate  as  a  bar 
to  any  future  proceeding's  at  law  between  the  parties ;  for 
it  has  been  decided,  that,  although  all  matters  in  differ- 
ence be  submitted,  yet  it  is  competent  to  a  party  to  shew 
that  a  particular  difference  did  not  exist  at  the  time  of  the 
submission,  or  was  not  brought  under  the  notice  of  the 
arbitrators  ;  and  upon  the  ground  of  such  difference  the 
party  may  sue.(l) 

(a)  Kavee  v.  Farmer,  4  T.  B.  146.  ace.  4  Esp.  N.  P.  C.  180.  Mar- 
tin v.  Thornton.  See  Bradford  v.  Bryan,  Willes,  268.  Smith  v.  John- 
son, 15  E.  K.  213. 

(1)  Although  certain  matters  are  not  brought  to  the  notice  of  arbi- 
trators, yet  if  they  existed  at  the  time  of  the  submission,  and  are  em- 
braced within  its  terms,  the  parties  will  be  concluded  by  the  award, 
from  maintaining  an  action  on  the  claims  omitted  to  be  brought  for- 
ward. And  what  was  included  in  the  submission,  will  be  determined 
from  the  instrument,  and  not  by  proof  of  the  intention  of  the  parties. 
Fiddler  v.  Cooper,  19  Wendell,  285. 

And  though  no  actual  controversy  has  arisen  between  the  parties 
upon  a  particular  matter,  at  the  time  of  the  submission,  yet  if  the  sub- 
ject of  controversy  actually  existed  at  the  time,  it  falls  rightly  within 
the  jurisdiction  of  the  arbitrators.  Thus  in  an  action  of  covenant  on 
an  arbitration  bond,  the  defendant  offered  to  prove,  that  at  the  time  of 
the  submission,  but  two  disputes  or  controversies  had  arisen  between 
the  parties,  but  that  at  the  hearing  before  the  arbitrators,  the  plaintiff 
claimed  damages,  on  account  of  a  fraud  in  the  sale  of  a  farm,  some 
years  previous,  and  the  arbitrator  allowed  the  claim.  But  the  court 
held  that  the  submission  being  general,  embracing  "every  demand  or 
cause  of  action,  in  law  or  equity  ;"  it  was  not  open  to  the  defendant  to 
show  that  the  submission  was  to  be  limited  to  causes  actually  in  dis- 
pute or  controversy.  Nor  could  he  be  allowed  to  show  that  there  was, 
in  fact,  no  such  fraud  as  alleged.  De  Long  v.  Stanton,  9  Johnson,  38. 

Nor  can  a  party  go  behind  an  award,  and  maintain   an  action  upon  a 
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An  award,  that  all  suits  shall  cease  between  A.  and  B.^ 
will  not  extend  to  suits  where  A.  is  plaintiff,  and  B.  and 
others  are  defendants.(o) 

(a)  Hil.  12  Ann.  cited  8  Mod.  212.  ace.  Barnardiston  v.  Fowler,  10 
Mod.  204. 

claim  embraced  by  a  submission,  on  the  ground,  that  by  mistake,  the 
matter  was  not  laid  before  the  arbitrator  for  adjudication.  Wheeler 
y.  Van  Hauten,  12  Johuson,  311. 

And  though  the  arbitrators  have  made  a  palpable  mistake,  in  the 
subtraction  of  figures.  Ncwland  v.  Douglass,  2  Johnson,  62. 

A  party,  after  a  submission  of  all  accounts,  and  an  award  pursuant 
thereto,  brought  an  action  to  recover  certain  book  charges,  which  it 
was  alleged  were  not  laid  before  the  arbitrators.  But  it  was  adjudged 
that  he  was  precluded  by  the  award,  and  could  not  maintain  his  ac- 
tion. Bunnellv.  Pinto,  2  Connecticut,  431.  See  also  Park  v.  Halsay 
2  Hoot,  100. 

But  where  at  the  hearing  before  the  arbitrator,  one  party  objects  to 
the  introduction  of  a  claim  presented  by  the  other,  and  the  arbitrator 
in  consequence,  does  not  take  it  into  consideration  ;  the  party  making 
the  objection,  is  precluded  from  saying  afterwards,  that  the  rejected 
claim  was  within  the  submission.  Page  v.  Foster,  7  New  Hamp- 
shire, 392. 

Where  the  subject  matter  of  a  submission  is  a  contract  between  the 
parties,  an  award  thereon  merges  and  extinguishes  the  contract.  Cur- 
ley  v.  Dean,  4  Connecticut,  259. 

An  award  cannot  operate  as  a  conveyance  of  land,  but  it  concludes 
the  party  whom  it  is  against,  from  setting  up  his  title  against  the  claim 
of  the  other  party.  The  agreement  to  abide  the  award  of  the  arbitra- 
tors, estops  the  party  making  it,  from  afterwards  claiming  in  opposition 
to  it.  Cox  v.  Jagger,  2  Cowen.  638.  Sellick  v.  Addams,  15  Johnson, 
197.  See  Whitney  v.  Holmes,  15  Massachusetts,  52.  Brown  v.  Wheeler, 
17  Connecticut,  345. 

In  Calhounv.  Dunning,  4  Dallas,  120,  the  court  held,  that  though 
an  award  could  not  give  a  right  to  land,  yet  a  report  of  referees  would 
settle  a  dispute  about  land,  either  in  ejectment  or  in  an  action  of  tres- 
pass, and  that  such  a  report  was  more  operative,  even,  than  a  verdict, 
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It  has  been  lately  determined  by  the  Court  of  King's 
Bench,(a)  that  a  change  of  property  in  a  chattel  is  not 

(a)  Hunter  v.  Rice,  15  E.  R.  100. 

being  founded  on  the  consent  of  the  parties.  Davy  v.  Faw,  7  Cranchj 
171.  Carey  v.  Wilcox,  6  New  Hampshire,  177.  Page  v.  Foster,  7 
New  Hampshire,  392. 

An  award,  fixing  the  boundaries  of  land,  is  conclusive.  Davis  v. 
Havard,  15  Sergeant  &  Rawle,  175. 

And  a  parol  award  is  as  effectual  for  this  purpose  as  an  award  under 
seal.  Robertson  v.  M'Neil,  12  Wendell,  578.  Shelton  v.  Alcox,  1 1 
Connecticut,  240.  Jackson  v.  Dy sling,  2  Caines,  198.  Jackson  v. 
Gager,  5  Cowen,  383. 

Wherever  a  parol  agreement,  directly  between  the  parties,  would  be 
binding,  a  parol  submission  and  award  will  be  valid.  McMullen  v. 
Mayo,  8  Smedes  &  Marshall,  298.  Jackson  v.  Gager,  5  Cowen,  383. 
Bowen  v.  Cooper,  7  Watts,  311.  Smith  v.  Bullock,  1C  Vermont,  592. 
Philbrick  v.  Preble,  6  Shepley,  255. 

A  distinction  has  been  sometimes  made  between  an  award  respect- 
ing the  title  to  real  estate,  and  an  award  with  respect  to  the  boundary. 
Goodridge  v.  Dustin,  5  Metcalf,  363.  In  the  former  case,  it  has  been 
said,  that  an  award  cannot  be  maintained.  Deane  v.  Hodges,  1  Har- 
ris &  McHenry,  262.  Miller  v.  Graham,  1  Brevard,  448. 

In  Leatherwood  v.  Woodroof,  2  Brevard,  380,  where  the  same  ques- 
tion came  again  before  the  court,  the  judges  were  equally  divided  in 
opinion. 

In  these  cases,  the  distinction  between  the  effect  of  an  award  to  con- 
vey real  estate,  and  its  effect  to  quiet  a  controversy  respecting  the  title 
to  land,  is  not  considered.  It  is  true,  that  where  the  title  to  real 
estate  is  admitted  to  be  in  one  person,  it  cannot,  by  the  operation  of 
an  award,  simply,  be  transferred  to  another  party.  But,  where  there 
is  a  conflict  of  title,  respecting  the  same  estate,  each  party  claiming,  by 
virtue  of  his  own  title,  and  disputing  the  validity  of  his  adversaries, 
the  parties  may  submit  their  controversy  to  arbitration,  and  the  award 
of  the  arbitrators  will  conclusively  decide  as  to  the  superiority  of  one 
or  the  other  title.  The  award  does  not  transfer  a  title  from  one  party 
to  the  other,  but  it  gives  effect  to  a  title  already  existing,  and  annihi- 
lates that  which  is  set  up  against  it.  The  successful  party  holds  under 
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effected  by  the  mere  operation  of  the  award.  All  matters 
in  difference  between  a  landlord  and  tenant  having-  been 

his  own  title,  which  the  award  simply  determines  is  better  than  that 
of  his  opponent.  Cox  v.  Jagger,  2  Cowen,  638.  Caray  v.  Wilcox,  6 
New  Hampshire.  177.  Calhoun  v.  Dunning,  4  Dallas,  120.  Philbrick 
v.  Preble.  6  Shepley,  255. 

Where  a  transfer  of  title  is  necessary,  the  award  must  direct  that  a 
conveyance  or  release  shall  be  made  by  one  party,  and  the  courts  of 
Chancery  will  compel  a  specific  performance.  Akely  v.  Akely,  26  Ver- 
mont, 450.  Jones  v.  The  Boston  Mill  Corporation,  4  Pickering,  507. 
MeNear  v.  Bailey,  6  Shepley,  251. 

A  fortiori^  if  a  question  of  title  be  so  settled,  that  a  dispute  respect- 
ing the  boundary  line  of  two  contiguous  estates,  may  be  definitively 
concluded  by  an  award  ;  for  though  in  many  cases,  a  controversy  res- 
pecting boundaries,  may  involve  the  question  of  title,  yet  often  there 
will  be  no  dispute,  as  to  the  superiority  of  two  conflicting  claims  to  the 
same  portion  of  land,  but  merely  adverse  claims,  as  to  the  extent  of  the 
ground  covered  by  the  respective  titles  of  the  claimants  ;  neither  party 
contesting  the  validity  of  the  other's  title,  but  simply  disputing  the  ex- 
tent or  the  location  of  the  claim.  In  the  matter  of  boundary,  the  ques- 
tion is,  which  is  the  true  line  of  division  between  adjoining  estates,  and 
the  removal  of  the  uncertainty  attending  the  settling  of  the  line,  may 
as  well  be  done  by  an  arbitration  and  award,  as  by  a  deed  between  the 
parties.  The  effect  of  such  an  award,  is  not  to  change  the  titles  to  a 
portion  of  the  respective  estates,  but  to  confirm  each  party  in  his  own 
estate.  Jones  v.  The  Boston  Mill  Cor.,  6  Pickering,  147.  Goodridge 
v.  Dustin,  5  Metcalf,  363.  Sellick  v.  Addams.  15  Johnson,  197.  Jones 
v.  The  Boston  Mill  Cor.,  4  Pickering,  507.  Munroe  v.  Allaire,  2 
Caines,  320.  And  in  this  case,  it  was  decided  that  a  general  submis. 
sion  of  all  demands,  includes  questions  concerning  real  as  well  as  per- 
sonal property.  Jackson  v.  Gager,  5  Cowen,  383.  Stewart  v.  Cass,  16 
Vermont,  663.  Shelton  v.  Alcox,  6  Connecticut,  240.  Akely  v.  Akely 
16  Vermont,  450. 

The  question  has  often  been  raised,  whether  a  parol  submission  and 
award,  not  in  writing,  can  have  any  effect  upon  the  title  to  real  estate, 
by  way  of  estoppel  or  otherwise.  Where  a  conveyance  is  necessary  to 
transfer  the  land  from  one  party  to  the  other,  an  oral  submission  and 
award,  like  an  oral  agreement  between  the  parties,  would  clearly  fall 
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submitted  to  arbitration,  it  was  awarded,  amongst  other 
things,  that  the  latter  should  deliver  up  to  the  former  a 

within  the  operation  of  the  statute  of  frauds.  But,  where  there  is  a 
conflict  of  titles,  each  party  claiming,  not  that  the  other  should  convey 
or  transfer  the  estate  to  himself  but  that  he  has  the  better  title,  and  is 
entitled  to  the  land  in  preference  to  his  opponent ;  a  submission  and 
award  does  not  partake  of  the  character  of  a  sale  and  transfer,  and 
would  not  seem  to  fall  within  the  statute. 

The  decisions  have  not  been  consistent.  A  distinction  has  in  some 
cases  been  taken  between  a  submission  respecting  title,  and  one  in  re- 
spect to  boundary. 

In  Jackson  v.  Dysling,  2  Caines,  198,  the  controversy  had  relation 
to  the  boundary  line  between  two  estates.  Jackson,  J.,  said  the  decis- 
ion of  the  arbitrators  could  not  be  considered  as  extending  to  the  title 
of  the  land,  or  to  have  the  operation  of  a  conveyance,  and  that  he  could 
not  consider  this  agreement  in  any  way  affected  by  the  statute  of 
frauds.  The  court  were  not  unanimous  in  this  opinion.  The  judg- 
ment of  the  court  was  afterwards  approved,  in  Jackson  v.  Gager,  5 
Cowen,  383. 

The  court  say,  that,  "  If  a  parol  agreement  between  the  parties,  fix- 
ing the  location  or  boundaries  of  a  lot,  is  valid,  a  similar  agreemen^ 
that  certain  persons  named  by  them,  shall  ascertain  and  determine  the 
true  location,  would  seem  to  be  equally  exempt  from  the  operation  of 
the  statute  of  frauds.  An  award,  whether  it  related  to  the  title,  the 
location,  or  the  boundaries  of  land,  has  not  the  operation  of  a  convey- 
ance. But  the  parties  are  concluded  by  their  agreement,  from  dis- 
puting the  location  or  boundaries,  or  title  as  settled  by  the  arbitra- 
tors. Its  operation  is  in  the  nature  of  an  estoppel." 

It  must  be  remarked,  that  the  principle  on  which  the  foregoing  de- 
cision rests,  that  a  parol  agreement  (here  understood  to  mean  oral 
agreement,)  between  the  parties,  fixing  the  location  or  boundaries 
of  land,  is  valid,  is  not,  as  we  shall  see,  universally  recognized  as 
true. 

In  Bowen  v.  Cooper,  7  Watts,  311,  it  appeared,  that  a  few  years  be- 
fore the  bringing  of  the  suit,  the  parties  agreed  by  parol,  to  refer  a 
dispute  respecting  their  boundaries,  to  a  surveyor,  as  an  arbitrator,  by 
whose  award  they  were  to  be  bound.  They  also  chose  chain  carriers ; 
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stack  of  hay  upon  the  premises,  at  a  certain  price  to  be 
paid  for  it  by  the  landlord.  The  tenant  refused  to  accept 

and  they  all  met  upon  the  ground,  and  after  an  examination  of  the  prem- 
ises, the  arbitrator  marked  the  line  on  the  ground. 

The  judgment  of  the  court  was  delivered  by  Kennedy,  J.,  who  said  : 
"  This  case  presents  but  one  single  question,  and  that  is,  whether  a  pa- 
rol  submission  and  the  award  of  the  arbitrator,  made  in  pursuance  there- 
of, settling  a  dispute  between  two  owners  of  adjoining  lands,  held  by 
them  in  severally  in  fee,  as  to  the  dividing  line  thereof,  be  binding  and 
conclusive  upon  them,  so  that  the  award  cannot  bs  set  aside  for  or  on  ac- 
count of  any  mistake  which  the  arbitrator  may  have  committed,  either  in 
law  or  fact. 

"  The  award  here,  must  be  taken  as  one  made  under  a  submission  at 
common  law  ;  and  being  made  by  a  judge  of  the  parties1  own  choosing, 
no  exception  can  be  taken  to  his  judgment,  either  as  to  matter  of  fact  or 
law.  Nothing  short  of  corruption  or  partiality  shown  on  his  part,  will  be 
considered  sufficient  in  law  to  set  aside  the  award. 

"  The  award  here,  as  it  seems  to  me,  may  very  properly  loe  viewed  and 
regarded  as  having  the  effect  of  an  agreement  of  compromise  entered  into 
between  the  parties,  settling  this  dispute  as  to  the  true  boundary  be- 
tween them,  of  their  respective  lands,  which  has  been  carried  into  com- 
plete execution  by  them  ;  for  the  arbitrator  having  been  selected  and 
chosen  T>y  them  mutually,  to  act  for  and  on  behalf  of  each  of  them  in  the 
matter,  his  acts  may,  therefore,  with  propriety  be  considered  as  their 
acts  ;  and  every  thing  he  did  in  running,  marking,  and  fixing  the  line  of 
division  between  their  respective  lands,  as  acts  done  by  themselves,  in 
pursuance  and  in  execution  of  their  agreement. 

"  It  is  a  great  mistake,  if  it  be  supposed  necessary,  in  order  to  render 
an  award  made  in  pursuance  of  either  a  parol  or  written  submission 
binding,  that  it  should  receive  the  assent  of  the  parties,  or  that  of  either 
of  them,  after  it  is  made.  The  submission  itself  renders  this  unneces- 
sary, though  it  be  unaccompanied  by  an  express  promise  of  the  parties 
to  perform  or  abide  by  the  award,  whatever  it  may  be ;  because  the  mere 
agreement  of  submission,  of  itself,  implies  all  this,  and  raises  an  obliga- 
tion upon  the  parties  to  that  effect,  -which  does  away  the  necessity  of  any 
subsequent  assent  of  the  parties  approving  of  the  award,  after  it  is  made. 
M'Manus  v.  M'Culloch,  6  Watte,  350. 

"  Besides,  it  appears  to  me  that  the  authority  conferred  by  the  sub- 
40 
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the  money  tendered,  and  to  deliver  the  hay,  upon  which 
the  landlord  brought  an  action  of  trover  for  it.    The  Court 


'-• 


mission,  on  the  arbitrator,  may  be  considered  sufficient  to  make  his 
acts  and  decisions,  in  regard  to  every  thing  coming  within  the  terms 
of  the  submission,  the  same  as  the  acts  of  the  parties  themselves,  done 
in  pursuance  of  their  agreement.  Hence  the  decision  of  the  arbitrator 
in  determining  where  the  dividing  line  should  run,  may  be  regarded  as 
equivalent  to  the  agreement  of  the  parties,  that  it  should  be  fixed 
there  ;  and  his  designation  and  marking  of  it  on  the  ground,  in  con- 
formity to  his  decision,  as  the  acts  of  the  parties  themselves,  carrying 
their  own  agreement  into  complete  execution.  Considered  in  this 
point  of  view,  the  most  formidable  objection  that  has  been  presented 
against  the  award's  being  considered  binding,  would  seem  to  be  remov- 
ed :  I  mean  the  statute  against  frauds  and  perjuries,  which  requires 
that  every  contract  made  for  the  purpose  of  passing  a  right  or  interest 
in  lands,  except  leases  thereof  made,  not  exceeding  the  term  of  three 
years,  shall  be  reduced  to  writing  and  signed  by  the  party  himself, 
granting  the  same,  or  by  his  agent  authorized  by  writing  under  the 
hand  of  his  principal,  to  do  so.  But  as  parol  contracts  for  passing 
lands  or  making  partition  thereof,  between  tenants  in  common,  have 
been  held  good  where  carried  into  execution,  and  thereby  taken  out  of  the 
statute ;  so  all  that  was  determined  on  and  done  by  the  arbitrator  in 
settling  and'  fixing  the  boundary  line  between  them,  may  here  be  consid- 
ered, in  law  and  in  effect,  as  the  agreement  of  the  parties,  carried  by 
them  into  complete  execution  ;  that  is,  as  if  they  had  actually  agreed  on, 
and  run  and  marked  the  dividing  line  on  the  ground  themselves. 

"  Viewed  thus,  as  an  agreement  and  compromise,  in  regard  to  a  matter 
about  which  the  parties  honestly  entertained  a  difference  of  opinion,  the 
award  must  be  considered  as  binding  and  conclusive,  according  to  the  case 
of  Perkins  v.  Gay,  3  Serg.  &  Rawle,  331,  332,  and  the  principles  there 
laid  down. 

"  But  considering  it  as  the  award  of  arbitrators,  mutually  choseii  by 
the  parties,  under  a  submission  at  common  law,  it  is  binding  and  con- 
clusive upon  them.  This  case  cannot  be  distinguished  from  the  case 
of  Davis  v.  Havord,  15  Serg.  &  Rawle,  165,  where  it  was  held,  that  the 
award  of  arbitrators,  made  under  a  submission  at  common  law,  fixing 
the  boundary  line  between  the  parties,  was  conclusive.  The  authorities 
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held  the  action  not  maintainable,  saying-  that  the  remedy 
lay  upon  the  award  ;  but  that,  if  the  tenant  had  accepted 
the  money  tendered,  such  acceptance  would  have  been  a 
ratification  of  the  award,  and  an  assent  on  his  part  to  the 
transfer  of  the  property ;  without  that,  it  could  not  be  trans- 
ferred by  the  mere  force  of  the  award.(l) 

there  referred  to,  as  well  as  the  reasoning  of  the  court  on  the  subject, 
all  go  to  maintain  the  correctness  of  the  principle  laid  down,  and  upon 
which  the  case  was  ruled. 

"  The  statute  of  frauds  is  inapplicable  to  an  award  made  under  a  parol 
submission,  which  had  nothing  in  view  beyond  the  settling  of  a  dis- 
pute as  to  the.  boundary  of  land,  and  not  the  title  of  it.  No  right  or 
title  passes  in  virtue  of  the  award  ;  it  merely  fixes  the  boundary.,  and  the 
title  which  existed  previously,  becomes  precisely  located  and  limited  by  it11 

In  Vermont,  on  the  contrary,  it  has  been  decided  that  a  parol  sub- 
mission and  award,  are  within  the  statute  of  frauds.  Smith  v.  Bul- 
lock, 16  Vermont,  592.  The  question  in  that  case  appears  to  haye 
been  treated  as  one  of  title.  So,  too,  in  Philbrick  v.  Preble,  18  Maine, 
255.  In  Crissman  v.  Crissman,  5  Iredell,  498,  arbitrators  under  an 
oral  submission,  had  awarded  that  the  defendant  was  entitled,  under  a 
•will,  to  the  peaceable  possession  of  the  premises  in  dispute  ;  no  question 
of  boundary  was  involved.  The  court  held  the  award  not  to  be  binding, 
distinguishing  it  from  the  case  of  Jackson  v.  Gager,  on  the  ground  that, 
in  the  latter  case,  no  question  of  title  was  involved,  but  a  mere  dispute  as 
to  the  location  or  identity  of  an  estate. 

The  cases  above  cited,  as  denying  the  validity  of  an  oral  award,  have 
distinctly  repudiated  the  position,  that  a  parol  agreement  between  the 
parties  respecting  the  boundaries  of  their  lands,  would  be  conclusive 
upon  them. 

An  award  that  one  party  has  a  right  to  half  of  a  mill,  standing  on  the 
land  of  the  other  party,  is  within  the  statute.  McMullen  v.  Maye,  8 
Smedes  &  Marshall,  298. 

The  validity  of  such  an  award  has  been  raised  before  the  Supreme 
Court  of  Connecticut,  since  the  case  of  Shelton  v.  Alcox,  but  the  ques- 
tion was  left  undecided.  Hopson  v.  Doolittle,  13  Connecticut,  236. 

(1)  An  award  not  originally  valid,  may  be  made  so  by  a  ratification 
by  the  parties. 
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In  the  case  of  land,  a  party  may,  as  we  have  seen,  be 
directed  by  arbitrators  to  convey  such  property  to  another, 
and  will  incur  a  breach  of  the  award  if  he  neglect  com- 
pliance.^) 

Upon  one  occasion,(6)  where  parties  had  referred  an 
action  of  ejectment,  the  premises  were  awarded  to  one 
party  :  a -subsequent  ejectment  was  brought,  between  the 
same  parties  concerning  the  same  lands,  and  the  defendant 
wished,  at  the  trial,  to  go  into  evidence  of  his  title ;  but 
the  Judge  refused  to  allow  it,  considering  him  precluded 
by  the  award,  from  disputing  the  title  of  the  lessor  of  the 
plaintiff.  The  Court  of  Kin_''s  Bench  held  that  the  evi- 
dence was  properly  rejected,  observing  that  there  was  no 
reason  why  the  defendant  should  not  preclude  himself,  by 
his  own  agreement,  from  disputing  the  title  of  the  opposite 
party  ;  and  the  consent  of  the  parties,  that  the  award  of 
the  arbitrator  should  be  conclusive,  so  far  as  concerned 
the  right  to  the  land,  was  considered  sufficient  to  bind 
them  in  the  action  of  ejectment. 

(a)  See  Chap.  I.  ;  also,  Vin.  Arbit.  C.  10  Kol.  Arbit.  B.  14.  D.  E. 
7.  8.  F.  9.  Flibt,  Arbit.pl.  41.  Willes,  62. 

(A)  Doe  on  dem.  Morris  v.  Rosser,  3  E.  R.  1 1.  See  also  Peytor's 
case,  9  Co.  78.  Vin.  Arbit.  A.  5.  U.  1 1.  T.  1.  Rol.  Arbit.  D.  9. 

Where  a  husband  and  wife  were  parties  to  a  submission  of  a  contro- 
versy respecting  the  wife's  property,  and  the  husband  extended  the  time 
for  making  the  award,  without  the  wife's  consent  or  authority,  where- 
by the  award  was  rendered  invalid,  yet  it  was  held,  that  the  wife,  by 
receiving  payments  of  money  awarded  to  her,  and  by  an  acquiescence 
for  several  months  in  the  execution  of  the  award  by  the  other  parties, 
had  precluded  herself  from  objecting  to  the  award.  Cobb  v.  Parham, 
4  Louisiana  Ann.  Rep.  148.  Bullitt  v.  Masgrave,  3  Gill,  31.  But  an 
authority  to  an  agent  to  enter  into  a  submission,  does  not  give-  him 
authority  to  ratify  an  invalid  award,  made  in  pursuance  of  such  submis- 
sion. Hi. 
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The  following  case,  as  to  the  effect  of  an  award,  may 
not  be  unimportant.(a)  An  iuclosure  act,  amongst  other 
things,  enacted,  that  it  should  be  lawful  for  the  commis- 
sioners "  to  assign  and  allot  such  parcels  of  land  in  Brid- 
lington  Moor  as  they  should  adjudge  most  convenient  for 
digging  and  getting  gravel  or  other  materials  for  the  re- 
pair of  the  roads  in  Bridlington,  and  for  the  common  use 
of  the  inhabitants  thereof,  or  for  any  other  public  and 
necessary  purpose  the  commissioners  should  think  proper 
for  the  convenience  or  utility  of  the  township  of  B.  ;  and 
that  all  the  grass  and  herbage  upon  the  parcels  set  out  for 
getting  materials  for  the  repairs  of  the  highways,  &c 
should  be,  and  for  ever  remain  to  and  for  the  use  and  ben- 
efit of  such  persons  as  the  commissioners  should  award, 
order,  or  appoint  ;  whose,  award,  to  be  drawn  up  within 
four  months  after  the  allotment  made,  and  to  be  signed 
and  sealed  by  the  commissioners,  and  enrolled,  should  ex- 
press the  quantity,  &c.  of  each  parcel  assigned  and  allot- 
ted to  every  one  of  the  parties  interested  therein,and  should 
contain  such  other  orders,  regulations,  &c.  as  should  be 
proper  or  necessary  to  be  inserted  therein,  according  to 
the  tenor  and  true  meaning  of  the  said  act ;  and  that  the 
several  allotments  and  divisions,  and  all  orders,  &c.  made 
in  the  award,  should  be  binding  and  conclusive  upon  all 
the  parties  interested."  The  Court  held,  that  the  award 
of  the  commissioners,  in  pursuance  of  this  act,  though  bad 
as  a  common  law  conveyance,  the  appointees  not  being  a 
corporation,  took  effect  as  a  parliamentary  declaration  de- 
signating the  persons  who  were  to  take  and  enjoy  the 

(a;  Johnson  v.  Hodgson  and  others,  8  E.  K.  38.  See  also,  as  to  the 
general  effect  of  the  award,  Kouth  v.  Peach,  2  Anstruther,  519.  3  Aust. 
638.  1  Anst.  361. 
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herbage,  as  if  the  award  itself  had  been  set  out  in  the  act. 
Therefore,  that,  since  the  act  might  certainly  have  directed 
the  herbage  to  be  taken  by  the  surveyors  of  the  highways 
for  the  time  being,  the  award,  so  made  in  pursuance  of  it, 
conferred  upon  them  the  same  power.  The  lord  of  the 
manor,  it  was  said,  would  be  a  trustee  for  the  surveyors  as 
to  the  herbage  ;  but  the  fee  would  remain  where  it  was 
before  the  allotment. 

To  a  certain  extent  there  appears  an  analogy  between 
an  award  and  a  judgment,  for  it  has  been  held  that  an  at- 
torney has  a  lien  upon  a  sum  awarded  in  favor  of  his  cli- 
ent, the  same  as  if  it  had  been  recovered  in  the  ordinary 
course  of  a  cause.(a  1) 

But  the  Court,  upon  another  occasion,(A)  did  not  seem 
to  think  that  any  strong  analogy  subsisted  between  the 
cases  of  money  awarded  and  money  recorded  by  a  judg- 
ment. A  party  was  originally  held  to  bail  for  ll/.  At 
the  trial  the  cause  was  referred,  and  the  arbitrators  award- 

(o)  Ormond  v.  Tate,  1  E.  K.  464. 
(A)  Collins  v.  Powell,  2  T.  K.  756. 

(1)  An  arbitrator  to  whom  an  action  had  been  referred,  awarded 
that  the  defendant  should  at  a  certain  time  and  place  pay  the  plaintiff 
3037.  155.,  and  that  at  the  same  time  and  place  the  plaintiff  should  pay 
the  defendant  his  costs,  to  be  taxed  by  the  proper  officer.  The  costs 
were  taxed,  amounting  to  180/.,  and  at  the  same  time  and  place  speci- 
fied, the  defendant  tendered  123/.  15s.,  the  balance  left  after  deducting 
the  costs.  The  plaintiffs  attorneys  had  a  lien  on  the  award  for  their 
fees  and  disbursements,  which  amounted  to  more  than  the  sura  awarded 
to  the  plaintiff.  Upon  a  rule  to  shew  cause  why  the  defendant  should 
not  pay  to  the  plaintiff's  attorneys  the  remaining  ISO/.,  the  court  held 
that  the  defendant  w;is  bound  to  pay  only  the  sum  which  remained  due 
after  deducting  the  costs,  and  that  the  lien  of  the  attorneys  could  not 
be  protected  beyond  that  extent.  Dunn  v.  West,  1  English  Rep.  325, 
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ed  this  party  to  pay  III.  and  costs,  to  the  amount  of  3/., 
for  which  he  was  again  held  to  bail.  He  obtained  a  rule 
to  shew  cause  why  the  bail-bond  should  not  be  delivered 
up  to  be  cancelled,  and  why  he  should  not  be  at  liberty  to 
file  common  bail,  on  the  ground  that  the  action  on  the 
award,  in  which  he  was  now  held  to  bail,  was  like  an  ac- 
tion on  a  judgment,  where  a  party,  having  been  arrested 
in  the  original  action,  cannot  again  be  held  to  bail.  But 
the  Court  said, — "  That  is  an  exception  to  the  general 
rule,  and  the  reason  of  it  does  not  extend  to  the  present 
case.  Actions,  which  are  brought  on  judgments  recover- 
ed, are  generally  litigious,  and,  therefore,  are  not  consid- 
ered in  a  favorable  light  by  courts  of  justice.  But  this  is 
the  common  case  where  a  debt  is  sworn  to  be  due,  which 
entitles  the  party  to  hold  the  defendant  to  bail ;  for  the 
reference  put  an  end  to  the  first  action,  and  a  new  cause 
of  action  arose  by  the  arbitration."  The  rule  was  dis- 
charged. 

In  the  case  of  the  King  v.  Cotton,(«)  where  an  indict- 
ment had  been  brought  for  not  repairing  a  highway,  which 
it  was  alleged  the  defendant  was  bound  to  repair  ratione 
tniurff,  the  Court  held  that  an  award,  made  under  a  sub- 
mission by  a  former  tenant  for  years  of  the  premises,  could 
neither  be  received  as  an  adjudication,  the  tenant  having 
no  authority  to  bind  the  rights  of  his  landlord,  nor  as  evi- 
dence of  reputation  being  post  /item  motam.(l) 

(a)  3  Camp.  N.  P.  C.   444. 

(1)  An  assignee  may,  it  seems,  bind  his  assignor  by  an  agreement  to 
refer.  An  instrument  purporting  to  be  an  obligation  by  A.  to  pay  to  B., 
in  one  year,  the  sum  of  f  23  0,22  in  current  bank  bills,  with  interest, 
was  assigned  by  B.  to  C.,  and  by  C.  to  D.  D.  brought  an  action  on 
the  bond,  against  A.,  who  resisted,  on  the  ground  that  the  bond  was 
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It  seems  scarcely  necessary  to  observe  that  money, 
awarded  to  fee  paid  by  a  party,  who  subsequently  becomes 
bankrupt,  is  a  debt  provable  under  the  commission  ;(«) 
but  the  Court  of  King's  Bench  held,  in  one  instance,(6) 
where  costs  to  be  taxed  by  the  proper  officer  were  award- 
ed, previous  to  the  bankruptcy  of  the  party  ordered  to  pay 
.them,  such  taxation  not  taking  place  till  afterwards,  that 
they  became  a  debt  only  from  the  period  of  taxation,  and, 
of  consequence,  were  not,  in  this  case,  affected  by  the 
commission.  The  Court  granted  an  attachment  for  non- 
payment. 

If  a  verdict  be  taken  at  the  trial  of  a  cause,  subject  to 
an  award  as  to  the  amount  of  the  sum  to  be  paid  by  one 
party  to  the  other,  the  latter  is  not  at  liberty,  in  entering 
up  judgment,  to  include  interest  upon  the  sum  awarded 
from  the  date  of  the  award.  But  it  seems  that  the  arbi- 

(a)  Cooke  Bkpt.  Law,  22.     (6)  The  King  v.  Davies,  9  E.  R.  318. 


executed  by  an  agent  without  due  authority,  and  because  the  conside- 
ration was  fraudulent.  By  agreement  between  A.  and  D.,  the  action 
was  referred,  and  the  arbitrators  awarded  that  A.  should  pay  $100, 
which  award  was  made  the  judgment  of  the  court,  and  was  satisfied. 
D.  then  brought  an  action  against  C.  for  fraudulently  transferring  the 
bond  as  genuine  and  valid,  when  in  truth  it  was  fraudulent  and  void, 
claiming  to  recover  the  balance  between  the  face  of  the  bond  and  the 
sum  recovered  of  A.  But  the  court  held,  that,  as  by  a  reference 
of  the  matter  to  the  unlimited  discretion  of  the  arbitrators,  who,  under 
the  terms  of  the  submission,  were  at  liberty  to  determine  the  whole 
matter  of  dispute  according  to  their  own  views  of  the  right  and  justice 
of  the  case,  without  regard  to  the  established  rules  of  law  governing 
the  cause  ;  and  the  award  having  established  the  validity  of  •the  bond 
against  A.,  and  determined  the  extent  of  his  liability  under  it,  so  that 
it  would  be  a  bar  to  an  action  by  C.  against  A.  to  recover  the  full 
amount ;  that  therefore  D.  was  precluded  from  recovering  against  C. 
Hildebran  v.  Rowan,  2  Humphrey,  92. 
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trator,  substituted  in  the  place  of  the  jury,  might  have  in- 
cluded interest  in  awarding-  a  gross  sum,  had  he  been  of 
opinion  that  the  money  ought  to  have  been  paid  on  a  prior 
day ;  and  if  a  party  be  directed  to  pay  money  at  a  future 
day,  in  case  of  non-payment  at  that  day,  interest  till  the 
time  of  actual  payment  must  be  allowed.(a) 

An  action  having  been  brought  at  the  sittings  for  Lon- 
don, against  a  defendant  liable  to  be  summoned  to  the 
London  Court  of  Requests,  the  cause  was  referred,  and 
the  arbitrator  awarded  to  the  plaintiff  a  sum  not  amount- 
ing to  51.  An  application  was  made  to  the  Court  of  King's 
Bench  to  stay  proceedings,  on  defendant  paying  the  sum 
awarded  without  costs ;  the  statute  of  39  and  40  Geo.  3. 
c.  104.  §  12.  enacting,  that  "if  any  action  or  suit  be  com- 
menced in  any  other  court  than  the  Court  of  Requests  for 
a  debt  not  exceeding  51.,  and  recoverable  by  the  act,  &c. 
in  the  said  Court  of  Requests,  the  plaintiff  shall  not,  by 
reason  of  a  verdict  for  him  or  otherwise,  be  entitled  to  any 
costs,"  &c.  It  was  contended,  on  the  other  side,  that  the 
act  did  not  apply  where  the  recovery  was  by  award 
without  verdict.  But  the  Court  relied  upon  the  word 
"  otherwise,"  in  the  act,  and  ruled  in  favor  of  the  appli- 
cation. (6) 

At  the  time  when  the  last-mentioned  case  was  deter- 
mined, that  of  Holden  v.  Newman(c)  was  mentioned  as  a 
strong  authority  in  point.  The  facts  of  that  case  were  as 
follow : — At  the  trial  of  an  action  brought  in  London  for 
board  and  lodging  of  the  defendant's  wife,  a  verdict  was 
taken  for  the  plaintiff,  subject  to  a  reference,  under  which 
the  sum  of  3/.  14s.  was  ultimately  awarded ;  and,  in  order 

(a)  See  Lee  v.  Lingard,   1  E.  R.  400.  Vin.  Arbit,   G.  2.     Pinhorn 
and  others  v.  Tuckington,  3  Camp.  N.  P.  C.  468. 

(b)  Day  v.  Mearns.     See  2  Chit.  Rep.  156.         (c)  13  E.  R.  161. 

41 
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to  deprive  the  plaintiff  of  costs  on  entering-  up  judgment 
for  that  sum,  the  Court  of  King's  Bench  were  moved  to 
enter  a  suggestion  upon  the  roll,  under  the  statute  39  and 
40  Geo.  3  c.  104.,  that  the  original  cause  of  action  did  not 
exceed  51.,  and  that  the  same  was  recoverable  in  the  Lon- 
don Court  of  Requests.  The  arbitrator  being  in  Court,  it 
was  agreed  that  he  should  be  asked  whether  he  had  al- 
lowed any  thing  for  rent,  and  he  stated  that  there  had 
been  proof  before  him  of  a  contract  for  the  lodging,  and 
also  of  some  necessaries  having  been  supplied  ;  but  that, 
as  the  defendant  allowed  his  wife  10s.  a  week  for  neces- 
saries, which  was  known  to  the  plaintiff,  he  had  only 
thought  it  proper  to  allow  something  over  for  the  rent. 
Upon  which  Lord  ELLENBOROUGH,  Ch.  J.,  said  that,  as  the 
arbitrator  had  allowed  something  for  rent,  and  there  was 
a  count  which  covered  it,  the  case  was  within  the  except- 
ing clause :  in  which  the  other  Judges  concurred. 


CHAPTER  VI. 


PERFORMANCE. 

IN  performing  an  award,  it  is  not,  in  all  cases,  necessary 
that  the  letter  of  it  should  be  strictly  followed :  a  virtual 
performance  will  often  be  sufficient. 

Thus,  where  it  was  awarded  that  a  party  should  enfeoff 
A.  B.  in  a  certain  piece  of  land,  and  A.  B.  requested  him 
to  enfeoff  C.  D.  and  A.  B.,  to  the  use  of  A.  B.  and  his 
heirs,  which  he  accordingly  did  ;  it  was  held,  that  the 
party  had  in  effect  complied  with  the  directions  of  the  ar- 
bitrator, which  clearly  were,  that  A.  B.  should  have  the 
land,  who  might  regulate  the  manner  in  which  he  would 
take  or  enjoy  that  property  as  he  pleased.(a  1) 

An  award  directed  a  party  to  deliver  a  bond  to  the 
other ;  the  bond  was  delivered  to  A.,  who  delivered  it  to 
B.,  (the  servant  of  the  party  appointed  to  receive  it,)  who 
tendered  it  to  the  party,  but  he  refused  to  take  it ;  this  was 
considered  a  sufficient  performance  of  the  award.(6) 

(a)  36  H  6.  cited  in  Berry  v.  Perry,  3  Bulstr.  62. 
(!>)  Alford  v.  Lea,  4  Leon,  1 10,  ibid.  181. 

(1)  An  award  that  a  party  shall  make  and  well  execute  a  good  au- 
thentic deed  of  conveyance  of  all  the  land  which  he  holds  by  deed  of 
conveyance  from  A.  B.,  is  satisfied  by  a  deed  which  will  effectually 
convey  all  the  right  and  title  which  he  had  in  the  lands  at  the  date  of 
the  award.  And  though  he  may  not  have  a  title  to  the  land,  or  third 
parties  may  be  in  possession  claiming  adversely,  yet  he  will  not  be 
liable  on  the  bond  of  submission.  Preston  v.  Whitcomb,  1 1  Vt.,  47. 
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Arbitrators  awarded  that  the  parties  should  give  mutual 
releases,  but  no  place  of  delivery  was  appointed  ;  the  de- 
fendant executed  a  release,  and  delivered  it  to  a  third  per- 
son for  the  use  of  the  plaintiff,  but  without  his  knowledge, 
and  the  plaintiff  afterwards  disagreed  to  it,  yet  such  per- 
formance was  held  to  be  complete.(a) 

A  performance  by  the  attorney,  or  authorized  agent  of 
the  party,  is  equivalent  to  a  performance  by  the  principal : 
as  if  it  were  awarded  that  a  suit  should  be  discontinued, 
and  the  discontinuance  were  made  by  the  party's  attor- 
ney.^) 

We  may  remark,  too,  that  a  party  will,  in  general,  be 
exonerated,  who  has  made  every  exertion  in  his  power  to 
fulfil  the  intentions  of  the  arbitrator,  though  circumstan- 
ces, which  he  could  not  control,  may  prevent  the  award 
from  being,  in  fact,  performed. 

Of  this  nature  was  the  following  case  :(c)  Lessees  of 
land  and  of  coal  mines,  found  or  to  be  found  therein,  cov- 
enanted, amongst  other  things,  that  they  would  forthwith 
proceed  to  sink  for  coals  in  certain  parts  of  such  lands,  as 
far  as  could  and  ought  to  be  accomplished,  by  persons  ac- 
quainted with  the  nature  of  collieries ;  and  as,  in  such 
cases,  was  usual  and  customary,  and  immediately  to  erect 
such  fire-engines  as  should  be  necessary  for  the  above 
purpose  ;  such  pits  to  be  sunk,  and  fire-engines  to  be 
erected,  ready  and  complete  for  working  the  veins  and 
getting  the  coal,  on  or  before  the  24th  of  June,  1806 ;  or, 
in  default  thereof,  to  pay  to  the  plaintiff  such  sum,  &c.,  as 
should  be  fixed  by  arbitration  or  umpirage. 

No  pits  being  sunk,  nor  engines  erected  by  the  day 

(a)  Alford  v.  Lea,  Cro.  Eliz.  54. 
(b)  See  Jenk.  13o.  (c)  Hanson  v.  Boothman,  13  E.  R.  22. 
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named,  the  parties  named  two  arbitrators,  and  bound 
themselves  to  obey  their  award  of  and  concerning  the 
damages  and  delays,  if  any,  sustained  by  the  plaintiff  on 
account  of  the  defendants  not  having,  as  the  plaintiff  alleg- 
ed, performed  their  covenants.  The  arbitrators  made  no 
award,  but  they  appointed  an  umpire,  who  awarded  that 
the  defendants  had  not  performed  their  covenants  in  the 
lease,  inasmuch  as  they  had  not  proceeded  to  sink  for  the 
said  coal,  &c.  (negativing  the  words  of  the  covenant ;)  the 
umpire  awarded  to  the  plaintiff  a  certain  sum  as  a  com- 
pensation for  the  damage,  &c.,  sustained  up  to  the  day  of 
the  date  of  the  umpirage,  and  further  directed  that  the 
defendants  should  sink  to  and  through  the  coal-mines  de- 
mised, arid  erect  fire-engines  thereon,  ready  and  complete 
for  working  the  said  mines  and  getting  the  coals,  accord- 
ing to  the  tenor  of  the  lease,  on  or  before  the  24th  of  June, 
1807 ;  and  in  default  thereof  he  awarded  that,  until  the 
same  should  be  so  done,  the  defendants  should  pay  a  cer- 
tain sum,  half-yearly,  to  the  plaintiff;  such  payments  to 
cease  so  soon  as  the  pits  were  sunk  and  engines  erected. 
To  an  action  upon  the  submission-bond,  the  defendants 
pleaded,  that,  after  the  making  of  the  award,  and  before 
the  24th  of  June,  1807,  to  wit,  on  the  1st  October,  1806, 
and  on  divers  other  days  between  that  and  the  24th  of 
June,  1807,  they  did  well  and  truly  sink  for  coal  in  the 
lands  demised,  as  far  as  could  and  ought  to  be  accom- 
plished, by  persons  acquainted  with  the  nature  of'col- 
lieries,  and  as,  in  such  cases;  was  usual  and  customary, 
and  were  ready  and  willing  to  have  sunk  to  and  through 
the  said  coal-mines,  and  to  have  completed,  and  would 
have  completed  such  pits,  and  to  have  erected  and  com- 
pleted, and  would  have  erected  and  completed,  such  fire- 
engines  as  should  or  might  be  necessary,  for  working  the 
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said  mines  and  getting-  the  said  coals,  within  the  time 
limited  by  the  award  ;  but  that,  at  the  time  of  making  the 
said  lease,  and  continually  from  thenceforth  to  the  time  of 
pleading,  there  were  not,  nor  are,  any  such  mines  of  coal, 
in  or  under  any  part  of  the  plaintiff's  lands  (the  subject  of 
the  demise),  as  could  or  ought  to  be  worked  by  any  per- 
son acquainted  with  the  nature  of  collieries,  or  as,  in  such 
cases,  it  was  or  is  usual  or  customary  to  work  or  get,  or  . 
as  could  or  would  have  defrayed  the  necessary  expenses 
of  getting  the  same  :  all  which  premises  the  defendants 
ascertained  and  proved  by  due  and  sufficient  experiments 
and  trials  then  and  there  made. 

The  Court  of  King's  Bench  held  the  substance  of  the 
plea  to  be  a  sufficient  excuse  for  the  non-performance  of 
the  award  by  the  defendants,  Lord  ELLENBOROUGH,  Ch. 
J.  saying, — "  To  allege  that  there  were  no  coals,  or  none 
worth  the  expense  of  getting,  under  the  demised  premises, 
might  be  no  answer  to  the  damages  awarded  for  the 
breach  of  covenant  in  time  past,  in  not  trying  to  get  the 
coal,  &c.,  on  or  before  the  24th  of  June  ;  but,  surely,  it  was 
an  answer  to  any  future  breach,  that  they  had  tried  so  far 
as  they  could  and  ought  to  do,  in  the  judgment  of  persons 
of  competent  skill  in  such  works,  and  so  far  as  was  usual 
and  customary  in  such  cases,  and  that  no  coal  could  be 
gotten." 

Upon  the  suggestion  of  BAYLEY,  J.,  however,  leave  was 
given  to  amend  by  taking  issue  on  the  sufficiency  of  the 
experiments.(  1) 

(1)  A  defendant  had  been  directed  to  keep  open  a  drain  on  his  land, 
sufficient  "  to  carry  off  the  water  intended  to  run  down  the  same,"  from 
the  lands  lying  above  him.  The  plaintiff,  owning  land  above,  opened 
a  sough  or  underdrain  into  the  defendant's  drain,  and  thus  discharged 
into  it  a  much  greater  quantity  of  water  than  it  was  able  to  carry  off. 
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The  Courts  are  unwilling-  to  construe  an  ad  done  by 
one  party  to  be  a  breach  of  the  award,  unless  the  other  be 
really  damnified  or  inconvenienced  by  it.  Thus,  where 
arbitrators  directed  that  a  Chancery  suit  between  the  par- 
ties should  cease,  and  one  of  them  filed  another  bill  in  the 
same  cause,  but  without  suing  out  process,  the  Court  held 
this  to  be  no  breach  of  the  award,  since,  until  process 
were  sued  out,  the  suit  could  not  be  said  to  have  re-com- 
menced.(a) 

In  cases  where  it  is  required  that  one  party  shall  per- 
form some  previous  act,  or  take  a  personal  part  in  enabling 
the  opposite  party  to  carry  the  award  into  execution,  there 
cannot,  of  course,  be  any  breach  of  the  award  until  such 
previous  act  be  performed,  or  willingness  to  co-operate 
with  the  other  party  shown. (h) 

Upon  one  occasion,  where  it  was  awarded  that  the  de- 
fendant should  forthwith  perform  a  certain  agreement 
with  the  plaintiff,  relative  to  the  purchase  of  certain  land, 
and  should  pay  a  certain  sum  to  the  plaintiff  upon  the  lat- 
ter conveying  the  land  to  him  with  a  good  and  perfect  title, 
the  Court  refused  to  grant  an  attachment  against  the  de- 
fendant for  non-performance  of  the  award,  upon  an  affida- 
vit stating  that  the  defendant  had  been  required  to  pay  the 

(a)  Freeman  v.  Sheene,   1  Rol.  Rep.   7.  S.   C.     Cro.  Jac.  339.  2 
Bulstr.  93.  Brownl.  123.  Semble. 

(b)  Norwich  v.  Norwich,  3  Leon.  62 ;  see  Bilford  v.  Flint,  2  Bulstr. 
117.     London  v.  Craven,  Sty,  388.  484.     Ross  v.  Hodges,  Ld.  Raym. 
233.     Doyley  v.  Burton,  ib.  533.     Hunter  v.  Bennison,  Hardw.  43. 

In  an  action  against  the  defendant  for  omitting  to  cleanse  the  drain,  it 
was  held,  that  he  had  performed  the  award  by  keeping  the  drain  in  a 
condition  to  carry  off  the  water  which  flowed  from  the  plaintiff's  land, 
at  the  time  of  the  award.  Sharpe  v.  Hancock,  7  Manning  &  Gran- 
ger, 354. 
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money,  and  that  the  plaintiff,  at  the  same  time,  assured 
him  of  his  readiness  to  convey  with  a  good  title ;  but 
which  did  not  state  that  a  conveyance,  executed  by  the 
plaintiff,  had  been  regularly  tendered.  The  Chief  Justice 
(GiBBs)  said  that,  without  that  fact,  there  was  not  suffi- 
cient in  the  affidavit  to  support  an  action,  unless  the  pur- 
chaser had  released  the  seller  from  the  condition  prece- 
dent; a  fortiori,  therefore,  the  Court  would  not  grant  an 
attachment,  which  was  the  strongest  mode  of  proceeding : 
that  the  better  course  would  be  to  go  to  a  court  of  equity, 
whose  peculiar  province  it  was  to  interfere  in  such  cases ; 
whereas,  if  this  Court  were  to  grant  an  attachment,  it  must 
try  the  title  upon  affidavit.(«  1) 

In  one  instance  where  a  rule  had  been  obtained  for  an 
attachment  against  a  party,  for  not  paying  the  other  two 
guineas  and  the  attorney  his  bill  of  costs,  and  the  attorney 
had  delivered  his  bill,  but  had  neglected  to  have  it  taxed, 
the  Court  held  that  this  was  a  precedent  duty  which  ought 
to  have  been  performed  by  the  other  side  ;  and  the  rule 
for  the  attachment  was  discharged.  Nothing  was  said 
about  taxation  in  the  award.  (6) 

(a)  Standly  v.  Hemington,  2  Marshall,  276. 
(3)  Wood  v.  Allen,  E.  T.  37  Geo.  3.  B.  E. 

(1)  An  award  directed  that  the  defendant  should  surrender  to  the 
plaintiff,  at  the  expense  of  the  latter,  a  certain  piece  of  land,  "  and  that 
upon  such  surrender  being  made  and  delivered  to  the  plaintiff,  he 
should  pay  to  the  defendant  certain  sums  named.  Upon  a  motion  for 
an  attachment  against  the  defendant,  it  was  contended  that  the  plaintiff 
should  have  prepared  the  deeds  of  surrender,  but  the  court  held,  that 
although  they  were  to  be  prepared  at  the  expense  of  the  plaintiff,  yet 
it  was  the  defendant's  duty  to  prepare  and  tender  the  proper  convey- 
ances. Clarke  v.  Stillwell,  8  Adolphus  &  Ellis,  645. 
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In  the  case  of  money  awarded  to  be  paid  by  A.  to  B., 
and  then  that  B.  shall  do  any  particular  thing1,  execute  a 
release,  or  the  like,  it  is  not  necessary  that  the  money 
should  be  actually  received :  a  tender  of  it  will  be  equiva- 
lent to  payment  so  far  as  the  obligation  upon  the  other,  to 
perform  his  part  of  the  award,  is  concerned. (a) 

Where  the  acts  to  be  performed  by  the  parties  are  dis- 
tinct and  independent,  either  party  is  guilty  of  a  breach  of 
the  award,  who  does  not  perform  all  appointed  to  be  done 
by  him,  although  the  opposite  party  have  entirely  neglect- 
ed to  obey  the  award  on  his  side.(6  1)  Nor,  under  such 
circumstances,  can  either  party  urge  that  no  request  has 
been  made  that  he  would  perform  the  award.(c) 

If  no  time  be  limited  by  the  award  for  the  performance 
of  what  it  directs  to  be  done,  it  must  be  performed  with- 
in a  reasonable  time.(c/  2)  Upon  one  occasion,  where  the 

(a)  Simon  v.  Gavil,  Salk.  75.     Genne  v.  Tinker,  3  Lev.  24. 

(b)  Gulthrop  v.  Meers,  2  Keb.  163.     English  v.  Hart,  3  Keb.  608. 
See  Farmer  v.  Durrant,  2  Lev.  403.     Barker  v.  Currant,  Sir  Thomas 
Raym.  169. 

(c)  See  Rosse  v.  Hodges,  Ld.  Raym.  233. 

(d)  Vin.  Arbit.  Q.  11.  Jenk.  136.     Bac.  Abr.  149.  cites  20  Ed.  4.  8. 
Freeman  v.  Bernard,  Salk.  69;  but  see  Vin.  Arbit.  B.  27.  P.  a.  12. 

(1)  Nichols  v.  Rensselaer  Mut.  Ins.  Co.,  22  Wendell,  125. 

(2)  Where  the  award  directed  one   party  to  pay  the  costs  imme- 
diately after  the  execution  of  the  award,  the  court  construed  the  words 
to  mean,  that  the  costs   became  payable   on   notice   to  the  defendant. 
Hoggins  v.  Gordon,  3  Adolphus  &  Ellis,  N.  S.  466. 

But  where  an  award  merely  found  a  certain  sum  to  be  due,  but  did 
not  direct  that  it  should  be  paid,  it  was  held  that  an  attachment  could 
not  issue  to  enforce  the  payment,  since  the  party  could  not  be  brought 
anto  contempt  until  he  had  disobeyed  an  express  order.  Edgell  v. 
Baltimore,  3  Bingham,  634.  Hopkins  v.  Davis,  I  Crompton,  Meeson 
&  Roscoe,  846.  Seward  v.  Howey,  3  Jurist,  9. 

42 
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payment  of  money  was  awarded,  five  months  was  held  to 
be  an  unreasonable  time.(«) 

Where  it  is  awarded  that  a  particular  thing  shall  be 
done  within  a  certain  time  after  the  date  of  the  award,  and 
it  has  no  date,  the  day  of  delivery  must  be  adopted  in  its 
place.  (/>) 

Where  parties  agree,  jointly  and  severally,  to  refer  dis- 
putes to  arbitration,  and  bind  themselves,  jointly  and  sev- 
erally, to  perform  the  award,  if  each  of  two  or  more  parties 
on  one  side  be  ordered  to  pay  any  sum  of  money,  or  to  do 
any  particular  act,  each  is  answerable,  not  only  for  the 
performance  of  what  it  is  particularly  awarded  that  he 
shall  perform  himself,  but  also,  for  the  obedience  of  the 
others,  on  the  same  side,  to  the  award.(c)  Thus,  where 
two  persons  who  had  been,  in  succession,  tenants  of  a 
farm,  agreed  with  the  incoming  tenant,  to  refer  to  arbitra- 
tion all  matters  in  difference  between  them,  and  jointly  and 
severally  promised  to  perform  the  award,  and  the  arbitra- 
tor directed  each  of  the  former  to  pay  a  certain  sum  to  the 
latter,  it  was  held  that  they  were,  severally,  responsible 
for  the  payment  of  both  these  sums  of  money. (d) 

A  party  cannot  offer  in  excuse  for  total  neglect  of  an 
award,  that  part  of  it  is  void  ;  he  must,  nevertheless,  per- 
form those  parts  of  it  which  are  valid.(e)  And,  in  some 
cases,  where  even  the  consideration  which  he  is  to  receive 
for  his  own  act  would  seem  to  be  affected,  yet  the  Courts 
have  decreed  him  to  perform.  Thus,  where  it  was  award- 

(«)  Jenk.  136.  (i)  Armit  v.  Breame,  Ld.  Kayin.  1076. 

(c)  Hayes  v.  Hayes,  Cro.  Car.  433.     Gcnnc  v.  Tiuker,  3  Lev.  24. 

(d)  Mansell  v.  Burrcdge,  7  T.  K.  352. 

(e)  Coke  v.  Whorwood,  2  Lev.  6.  llol.  Arbit.  B.  19.  21.     Bretton  v. 
Prat,  Cro.  Eliz.  758.   1  llol.  Eep.  46.  437.  Al.  10.  Yelv.  98.    1  Brownl. 
92.  S.  C.  &c. 
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ed  that  A.  should  pay  to  B.  10/.,  and  all  reasonable  ex- 
penses incurred  in  respect  of  a  particular  suit,  and  then 
that  B.  should  give  A.  a  general  release,  the  Court  held 
that  B.  must  release,  although  that  part  of  the  award 
which  concerned  the  expenses  of  suit,  was  acknowledged 
to  be  void.(a)  And  the  same,  where  it  was  awarded  that 
A.  should  pay  B.  the  expenses  of  making  the  award,  B. 
pay  A.  10/.,  and  then  each  give  the  other  a  general  release, 
the  direction  relating  to  the  expenses  of  the  award,  was 
declared  to  be  void,  yet  it  was  determined  that  B.  was 
bound  to  release.(i) 

A  man  is  bound  to  do  every  thing  within  his  ability  to 
give  effect  to  his  performance,  or  which  it  may  reasonably 
be  presumed  to  have  been  the  intention  of  the  arbitrators 
that  he  should  do.  And,  if  the  agency  of  others  be  neces- 
sary to  carry  the  award  into  execution,  it  is  incumbent 
upon  a  party,  so  far  as  may  be  possible,  to  procure  their 
co-operation. 

Thus,  in  one  case,(c)  a  stranger  to  a  submission,  being 
seised,  to  the  use  of  one  party,  of  certain  lands  of  which 
the  other  party  was  in  possession,  it  was  awarded  that 
the  cestui  que  use  should  cause  the  feoffee  to  uses  to  re- 
lease to  the  party  in  possession  ;  the  Court  held  that  there 
could  be  no  excuse  for  non-performance  of  the  award, 
since  the  feoffee  to  uses  might  be  compelled,  by  an  appli- 
cation to  the  Court  of  Chancery,  to  fulfill  the  intentions  of 
the  arbitrator.  And  the  same,  where  one  party  was  di- 
rected to  acquit  the  other  of  a  bond,  in  which  both  were 
bound  to  a  third  person  ;(d)  to  discharge  the  other  of  his 

(a)  Bargrave  v.  Adkins,  3  Lev.  413. 

(b)  Pinkeney  v.  Bullock,  1  Lev.  3. ;  but  see   Chap.  V.  div.  "part  of 
award  good,  part  bad,"  p.  129. 

(c)  17  Ed.  4,5,4.  Rol  Arbit.  F.  1. 

(d)  Kol.  Arbit.  E.  11.     Bardsey  v.  Clyston,  Cro.  Car.  541. 
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undertaking-  to  pay  a  debt  to  a  stranger  ;(«)  since,  in  these 
cases,  although,  in  some  degree,  such  third  person  must 
concur,  yet  it  was  in  the  power  of  the  party  to  obtain  his 
concurrence,  by  paying  the  penalty  of  the  bond,  or  satis- 
fying the  debt. 

Awards  to  levy  a  fine,(6)  made  a  discontinuance  of  an 
action, (c)  enter  a  retraxit,(d)  or  the  like,  are  binding:  since, 
although  the  party  himself,  unassisted  by  a  court,  cannot 
complete  the  object  of  the  arbitrators,  yet,  upon  a  proper 
application,  the  object  will  certainly  be  attained. 

In  a  case  where  arbitrators  directed  a  party  to  pay 
costs,  to  be  taxed  by  the  prothonotary,  it  was,  upon  the 
same  principle,  held  to  be  his  duty  to  procure  them  to  be 
taxed  by  that  officer.(e)  And  the  Court  said,  upon  this 
occasion,  that,  if  a  man  be  awarded  to  convey  an  estate  to 
another  person,  it  is  for  the  party  so  commanded  to  pro- 
cure the  necessary  conveyances  to  be  made.  Or  if  it  were, 
that  he  should  convey  by  such  conveyances  as  should  be 
approved  of  by  such  a  counsel,  to  prepare  the  convey- 
ances, and  procure  them  to  be  approved  of  by  that 
counsel. 

But  in  all  cases  where,  the  co-operation  of  a  stranger  to 
the  submission  being  necessary,  no  power  exists  of  pro- 
curing it,  the  party  will,  of  course,  after  every  reasonable 
exertion  on  his  part,  be  exonerated.(/)  As  where  it  was 
awarded,  that  A.  should  assign  an  apprentice  to  B.,  it  was 
considered  no  breach  of  the  award,  that  A.  did  not  make 

(a)  Becket  v.  Taylor,  cited  Vin.  Arbit.  E.  II.  in  notis. 

(b)  Philips  v.  Knightly,  1  Barnard.  463.  Eol.  Arbit.  P.  3. 

(c)  Kol.  Arbit.  F.  5.  Bro.  Arbit.  31.  (d)  Rol.  Arbit.  F.  3. 
(e )  Candler  v.  Fuller,  Willes,  62. 

(/)  Norwich  v.  Norwich,  3  Leon.  62. ;  see  Bridges  v.  Bedingfield,  2 
Mod.  27.  Rol.  Arbit.  F.  1. 
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such  assignment,  since  the  assent  of  the  apprentice  was 
necessary,  and  this  he  had  no  power  to  compel.(a) 

Again,  where  an  award  was  that  C.  should  pay  to  D.  81. 
or  31.,  together  with  costs  of  suit,  in  an  action  between  G 
and  D.,  as  should  appear  by  a  note  under  the  attorney's 
hand,  at  the  option  of  D. ;  the  Court  were  of  opinion,  that 
G  could  not  compel  the  attorney  to  make  the  note,  and, 
consequently,  that  he  was  not  guilty  of  a  breach  of  the 
award,  in  not  procuring  and  tendering  the  note  to  the  de- 
fendant, in  order  to  enable  him  to  make  his  choice.(ft) 

With  regard  to  the  performance  by  the  client  under  a 
submission  by  the  attorney  ;  and  of  the  wife,  under  a  sub- 
mission by  the  husband,  these  cases  have  been  considered 
before.(c)  As  to  the  wife,  indeed,  the  LORD  CHANCELLOR 
said,  upon  one  occasion,  "  there  have  been  instances  of 
committing  the  husband  to  the  Fleet  till  the  wife  should 
do  the  act ;  and  there  was  an  instance,  I  think,  where  the 
husband  stayed  a  great  while  in  prison,  and  then  made  it 
appear  that  he  could  not  prevail  upon  her,  and  was  dis- 
charged."^) 

The  act  of  a  third  person,  unauthorized  by,  and  with- 
out the  privity  of  the  party,  will  not  implicate  him.  As 
where,  it  having  been  awarded  that  all  proceedings  in  a 
certain  suit  should  be  stayed,  the  attorney  afterwards  pro- 
ceeded without  the  knowledge  of  his  client ;  this  was  held 
to  be  no  breach  of  the  award.(c) 

(a)  Hern  v.  Dryden,  1 1  Mod.  272. 

(b)  Dewel  v.  Mason,  2  March,    108 ;  see  Green  v.   Waring,  Black. 
Rep  475. 

(c)  See  Chap.  II.  pp.  11,  12. 

(d)  Emery  v.   Wase,  5  Ves.   846 ;   see  also  Hall  v.   Hardy,  3  P. 
Wins.   187. 

(e)  Gray  v.  Gray,  Cro.  Jac.  525. 
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When  the  payment  of  money  is  awarded,  the  party  must 
pay,  although  he  have  a  counter  demand ;  and  it  will  be 
a  breach  of  the  award  not  to  do  so,  notwithstanding  that 
the  party,  to  whom  it  is  to  be  paid,  may  have  become  in- 
debted to  the  party  ordered  to  pay,  in  a  larger  sum,  since 
the  delivery  of  the  award.(a) 

In  the  case  of  the  death  of  a  party,  the  submission  be- 
ing by  obligation,  his  executors  must  obey  the  directions 
of  the  award.  And  where  a  submission  (by  order  of  nisi 
prius  afterwards  made  a  rule  of  Court)  required  that  the 
award  should  be  delivered  to  "  the  parties  or  any  of  them 
requiring  the  same,  or,  if  they  or  either  of  them  should  be 
dead  before  the  making  of  the  award,  to  their  respective 
personal  representatives,  requiring  the  same,"  and  one 
party  died  before  the  award  was  made,  the  Court  refused 
to  set  aside  the  award,  saying  that,  although  the  award 
could  not  be  enforced  by  attachment  against  the  executors, 
yet  an  action  would  lie  against  them  upon  the  undertak- 
ing of  their  testator  to  perform  the  award.(i) 

If  an  arbitrator  direct  money  to  be  paid,  and  the  ap- 
pointed payee  die  before  payment,  it  must  be  paid  to  his 
representatives,  and  this,  it  seems,  although  they  be  not 
named  in  the  award. (/;•)  And  where,  under  a  submission 
by  rule  of  Court,  it  was  awarded  that  A.  should  pay  cer- 
tain money  to  B.  "  his  executors  or  administrators,"  the 
Court  held  that  the  executor  might  have,  without  scire 
facias  or  any  other  process  of  revisor,  an  attachment  for 

(a)  Barnes,  56. 

(b)  Jones  v.  Tyler,  3  B.  and  C.  144     See  authorities  in  next  note. 

(c)  Dawney  v.  Vesey,  2  Vent.  249.  Anon.   1  Leon.  316.     Ca.  temp. 
Finch,  384.     3  Leon.  212.     See  Ld.  Kaym.  248.    Cro.  Eliz.  600.  Vin. 
Arbit.  (A.  a.  4.)  in  notis. 
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non-performance  of  an  award  made  in  the  testator's  cause, 
in  his  life-time.(a) 

Where  a  stranger  to  a  cause  became  a  party  to  a  refer- 
ence of  it,  by  rule  of  Court  made  before  the  jury  were 
sworn,  and  after  the  award,  but,  before  judgment,  one  of 
the  parties  to  the  cause  died,  it  was  determined  that,  al- 
though the  cause  abated,  the  rule  of  Court  was  still  in 
force  against  the  stranger,  and  that  he  might  be  compelled 
by  attachment  to  perform  the  award.(ft) 

Where  an  infant  tenant  for  life  of  the  realty  died  before 
award  made,  the  Court  refused  to  enforce  the  award 
against  his  trustees  and  guardians  who  had  submitted  for 
him.  (c) 

The  successor  is  bound  to  perform  an  award  made  in 
pursuance  of  a  submission  by  the  predecessor.(d) 

It  was  held,  upon  one  occasion,  where  the  party  was  a 
bankrupt  at  the  time  of  the  award  being  made,  but  not 
known  to  be  so  by  the  arbitrators,  that  the  assignee  under 
the  commission  was  bound  to  perform  the  award.(e) 

Failure  in  a  matter  collateral  to  the  award,  is  not  a 
breach  of  it.(/)  Thus,  if  it  were  awarded  that  A.  should 
make  a  lease  to  £.,  rendering  rent,  it  would  be  no  breach 
of  the  award  that  B.  did  not  pay  the  rent ;  the  remedy,  in 
such  case,  would  be  by  distress,  not  upon  the  award.  But 
in  one  case  where  it  was  awarded  that  the  defendant 
should  enjoy  such  a  house,  of  which  the  plaintiff  himself 

(a)  Kogcrs  v.  Stanton,  8  Taunt.  575.  in  notis.  (b)  Ibid. 

(c)  Bristow  v.  Binns,  3  Dow.  and  Ryl.  184. 

(d)  Rol.  Arbit.  (A.  «.  3.)  Benl.  15.  pi.  16.  Str.  903.  1083. 

(e)  Wh i taker  v.  Pawlin,  2  Vern.  229;  but  there  is  a  queere  at  the 
end  of  the  case,  whether  the  decree  in  favor  of  the  award  were  not,  up- 
on a  rehearing,  reversed,  and  see  Cooke,  Bkpt.  Law.  606. 

(/)  Com.  Dig.  Arbit.  (H.)  Via.  Arbit.  (B.  a.  3.)  in  notis. 
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was  lessee  for  years,  during  the  term,  paying  to  the  plain- 
tiff yearly  twenty  shillings,  it  was  held,  that  this  direction 
formed  part  of  the  award,  and  that  the  non-payment  of  the 
money  was  a  breach  of  it.(a) 

Where  it  is  attempted  to  set  aside  an  award,  non-per- 
formance, while  the  matter  is  before  the  Court,  will  not 
subject  a  party  to  the  penalty  of  a  breach :  at  least  where 
the  reference  is  by  rule  of  Court,  no  attachment  will  issue 
for  such  breach.(6  1) 

Lapse  of  time,  or  the  laches  of  the  opposite  party,  in 
taking-  no  steps  to  compel  obedience  to  an  award,  will  not 
avail  as  an  excuse  for  non-compliance  with  its  directions. 
In  one  instance,  the  Court  of  Chancery  decreed  an  execu- 
trix to  perform  an  award  twelve  years  after  it  was 
made,  (c) 

A  party  cannot  allege  as  a  valid  reason  for  non-perform- 
ance, that  the  award  itself  was  not  made  within  a  reason- 
able time  ;  the  proper  course  is  to  revoke  the  submission, 
if,  after  requesting  the  arbitrator  to  proceed,  he  improperly 
delay  making  his  award.(rf  2) 

(a)  Parsons  v.  Parsons,  Cro.  Eliz.  211. 

(b)  Morris  v.  Reynolds,  Salk.  73. 

(c)  Sweet  v.  Hole,  Ca.  temp.  Finch.  384  ;  see  Poole  v.  Pipe.  3  Rep. 
in  Ch.   1 1. 

(d)  Curtis  v.  Potts,  3  M.  and  S.  145. 

(1)  A  party  entered  into  a  recognizance  to  perform  the  award  of  A. 
Afterwards,  by  an  agreement  which  was  made  a  rule  of  court,  B.  was 
substituted  in  the  place  of  A.,  as  arbitrator.     It  was  held,  that  a  non- 
performance  of  an  award  made  by  B.  was  not  a  breach  of  the  recogni- 
zance.    The  King  v.  Bingham,  Young  &  Jervis,  101. 

(2)  It  is  suggested  in  Nichols  v.  Rcnsselaer  Mut.  Ins.  Co.,  22  Wen- 
dell, 125,  that  an  offer  to  perform  a  part  of  an  award,  void  for  uncer- 
tainty, or  as  being  beyond  the  submission,  will  remove  the  objection. 
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to  avo  '  P         o^> 

avo.d  performance  of  an  award,  is  not  an  act  of  bank- 

ruptcy, unless  the  award  be  for  the  payment  of  money,  (a) 

(a)  SeeCooke,  Bkpt  Law,   114. 


43 


CHAPTER  VII. 


COMPELLING    PERFORMANCE. 

In  cases  where  the  submission  was  the  mere  act  of  the 
parties,  whether  by  parol  or  by  obligation,  if  either  party 
neg-lect  performance,  recourse  may  be  had  to  an  action 
upon  the  award  or  upon  the  submission.  («) 

If  the  submission  were  by  rule  of  Court,  non-perform- 
ance of  the  award  is  a  contempt,  and  obedience  to  it  may 
be  enforced  by  attachment.  But  this  interference  on  the 
part  of  the  Court  is  not  of  course  ;  it  is  held  to  be  discre- 
tionary, whether  or  not  the  Court  will  so  interfere,  since 
the  plaintiff  has  another  remedy  by  action.  And  where 
contradictory  affidavits  are  produced  in  support  of  and  in 
shewing  cause  against  the  rule  for  the  attachment,  the 
Court  will  leave  the  parly  to  his  suit  at  law.  (61) 

(a)  For  the  different  forms  of  actions,  see  "  Pleadings,"  Ch.  9. 

(b)  Tidd.   Prac.  888.     Hales  v.  Taylor,  Strange,  695.      Burton   v. 
Patrick,  cited  2  Ves.  jun.  543. 

(1)  Where  there  is  any  doubt  as  to  the  validity  of  the  award,  the 
courts  will  uot  enforce  it  by  attachment.  Dickinson  v.  Allsop,  13 
Meeson  &  Welsby,  722.  Hetherington  v.  Kobinson,  4  Meeson  & 
Welsby,  608.  But  where  an  award  is  in  the  alternative,  and  one  alter- 
native is  void,  the  other  alternative  may  be  enforced. 

An  arbitrator  to  whom  a  cause  had  been  referred,  found  for  the  de- 
fendant, and  directed  the  costs  to  be  paid  to  him.  He  then  directed 
that  if  the  court,  upon  the  facts  stated  in  the  award,  should  be  of  opin- 
ion that  the  plaintiff  was  entitled  to  recover,  the  defendant  should  pay 
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In  order  to  proceed  by  attachment,  there  must  be  per- 
sonal notice  of  the  award,  and  a  demand  of  the  money,  or 
other  thing1  awarded  ;  (a  1)  and  this  demand  may  be  made 
by  the  party  himself,  or  by  a  third  person,  under  a  power 
of  attorney  :  (6  2)  and,  at  the  time  of  demanding  it,  a  copy 

(a)  Brandon  v.  Brandon,   1  B.  and  P.  394.,  see  Anon.  12  Mod.  257, 
and  King  v.  Tooley,  12  Mod.  312. 

(b)  Tidd.  Prac.  890.     In   the  case  of  Longman  v.   Holmes,  Bl.  Rep. 
990.,  the  defendant,  by  an  indorsement  on   the  award,  unstamped,  had 

one  shilling  damages,  and  the  costs.  The  court  held  this  to  be  an 
absolute  finding  for  the  defendant,  the  provision  for  a  reference  to  the 
court  being  void, — and  granted  a  rule  for  an  attachment.  Barton  v. 
Ransom,  3  Meeson  and  Welsby,  322.  See  also  Anderson  v.  Fuller,  4 
Meeson  &  Welsby,  470. 

An  award  cannot  be  enforced  by  attachment,  unless  the  duty  to  be 
performed  be  clearly  ascertained.  An  arbitrator  found  that  the  de- 
fendant had  drawn  and  endorsed  two  bills  of  exchange  for  the  accom- 
modation of  the  plaintiff,  and  without  consideration,  and  directed  that 
the  plaintiff  should  repay  to  the  defendant  any  sums  of  money  which 
he,  the  defendant,  may  have  already  paid,  or  may  hereafter  be  com- 
pelled to  pay,  in  discharge  of  such  bills.  The  defendant,  alleging  that 
he  had  been  compelled  to  pay  one  of  the  bills,  moved  for  an  attach- 
ment to  compel  the  plaintiff  to  repay  the  amount  of  said  bill.  But 
the  court  refused,  saying  that  an  attachment  cannot  be  granted  for 
disobedience  to  an  award,  unless  the  duty — the  whole  and  entire  duty — 
with  which  it  is  sought  to  charge  the  party,  is  distinctly  ascertained 
by  the  award."  Graham  v.  Durcey,  6  Manning,  Granger  &  Scott,  537. 

( 1 )  A  bare  non-performance  of  an  award  is  not  sufficient  to  bring  a 
party  into  contempt,  but  there    must  be  a    wilful  disobedience  of  the 
rule  of  court.     Therefore,    where  an  order  of  court  had    been   served 
upon  a  party,  to  repair  certain  injuries  which  he  had  done   to  the  prem- 
ises of  the  other  party,  and  the  person  who  served  the  order  neglected 
to  make  a  demand  that  the  order  be  complied    with,  the  court  refused 
to   grant   an  attachment  for  the  non-performance   of  the  order.     Dod- 
ington  v.  Hudson,  1  Bingham,  410. 

(2)  It  has  been  held  that  where  costs  are  payable  to  a  party  under 
a  rule  of  court,  a  demand  by  his  attorney  in  the  cause  is  sufficient, 
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of  the  rule  must  be  served  upon  the  opposite  party,  and  of 
the  Master's  or  prothonotary's  (tllocatur  thereon,  if  the  de- 
mand be  of  taxed  costs ;  and  also  a  copy  of  the  award, 
and  of  the  power  of  attorney,  if  the  demand  be  made  by  a 
third  person  ;  the  original  rule  and  allocntur,  and  also  the 
award  and  power  of  attorney,  when  required,  being  pro- 
duced and  shewn. 

Where  a  party  demands  more  than  is  due  to  him,  it  is 
said  that  he  cannot  have  an  attachment,  on  that  occasion, 
for  the  sum  really  due.  (a  1) 

authorized  a  third  person  to  receive  money  awarded  in  his  favor  :  the 
Court  expressed  great  doubts   whether  this  authority   were  sufficient, 
but,  upon  its  being  urged  that  this  was  the  usual  practice,  a  rule  nisi 
was  granted,  and  no  cause  was  ever  shewn  against  it. 
(a)  Strutt  v.  Rogers,  7  Taunt.  213. 

without  his  having  an  express  warrant  of  attorney.  Dennett  v.  Pass, 
1  Bingham  N.  C.  638.  Mason  v.  Whitehouse,  4  Bingham  N.  C.  692. 
Inman  v.  Hill,  4  Meeson  &  Welsby,  7.  But  a  demand  by  the  attor- 
ney's clerk,  or  by  some  person  authorized  by  the  attorney,  is  insuffi- 
cient. Hartley  v.  Barlow,  1  Chitty,  229.  Clark  v.  Dignum,  3  Mee- 
son &  Welsby,  319.  The  point  does  not  appear  to  have  been  decided, 
in  respect  to  awards  in  a  cause,  whether  a  demand  by  the  attorney  is 
sufficient  to  bring  a  party  into  contempt. 

(1)  And  it  seems  that  a  demand  for  less  than  the  sum  awarded  will 
not  be  good,  unless  the  party  making  the  demand  will  remit  the  bal- 
ance. The  claim  cannot  be  enforced  piece-meal.  Tattersall  v.  Park- 
inson, 3  Exchequer,  342.  Where  an  application  for  an  attachment  has 
been  refused  on  account  of  an  insufficient  demand,  a  new  demand  may 
be  made,  and  an  attachment  granted  thereon.  Dixon  v.  Oliphant,  15 
Meeson  &  Welsby,  151. 

A  party  cannot  be  brought  into  contempt  for  the  non-performance  of 
an  award,  until  the  rule  of  reference  has  been  made  a  rule  of  court 
A  demand,  therefore,  made  before  this  has  been  done,  will  not  be  suffi- 
cient to  support  a  motion  for  an  attachment.  Chilton  v.  Ellis,  4  Tyr- 
whitt,  369. 
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It  would  seem,  from  one  case,  that,  if  the  party  keep  out 
of  the  way,  leaving-  a  copy  of  the  award  and  of  the  rule  at 
his  house  is  good  service,  («)  but,  upon  a  late  occasion, 
where  a  person  was  employed  by  the  plaintiff  to  remove 
certain  money  awarded  in  his  favor,  he  called  at  the  de- 
fendant's house,  and  delivered  to  a  maid-servant,  who  said 
her  master  was  not  at  home,  a  copy  of  the  award,  and  the 
warrant  of  attorney  empowering'  him  to  receive  the  money 
and  a  note  of  the  amount,  and  returned  with  an  answer  that 
the  defendant's  attorney  would  be  there  on  the  following 
day  and  give  an  answer  to  the  application.  Another  ser- 
vant said  that  the  defendant  was  and  had  been  for  some 
time  confined  to  his  chamber  by  the  gout.  The  Court  of 
Common  Pleas  held  that,  there  being  no  acknowledg- 
ment by  the  defendant  that  the  award  had  come  into  his 
hands,  they  would  not,  even  from  these  strong  facts,  infer 
it  for  the  purpose  of  placing  him  in  contempt ;  and  they 
refused  the  rule  for  the  attachment  moved  for.  (b  \ ) 

(a)  Beck  v.   Timbod,  E.  I.  5.  G.  2.     Vin.  Supp.  Arbit.   H.  a  7  in 
notis. 

(b)  Brander  v.  Penlenze,  5  Taunt,  813. 

(1)  By  Stat,  1  and  2  Viet.  c.  110,  s.  18,  "  all  rules  of  court  of  com- 
mon  law,  &c.,  whereby  any  sum  of  money,  or  any  costs,  charges  or 
expenses,  shall  be  payable  to  any  person,  shall  have  the  effect  of  judg- 
ments in  the  superior  courts  of  common  law."  Under  this  statute  it  is 
the  practice  to  obtain  a  rule  of  court  ordering  the  party  who  is  indebt- 
ed to  another  under  an  award,  to  pay  the  sum  so  awarded,  which  rule 
may  be  enforced  in  the  same  manner  as  a  judgment  in  the  same  court. 
Upon  a  motion  for  such  a  rule,  the  like  notice  is  to  be  given  to  the 
opposite  party  as  upon  a  motion  for  an  attachment.  But  in  the  case 
of  Smith  v.  Troup,  7  Manning,  Granger  &  Scott,  7 T>7,  the  court  held 
that  personal  notice,  by  the  party  claiming  under  an  award,  might  be 
dispensed  with,  where  the  opposite  party  was  evidently  keeping  out  of 
the  way,  to  avoid  notice.  See  also,  Doe  v.  Amcy,  8  Meeson  &  Welsby, 
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In  a  late  case,  A.,  J3.,  and  C.  referred  certain  differences, 
and  A.,  having  a  dispute  with  B.,  personally  served  him 
with  the  award  and  rule  of  court,  in  regular  form  :  subse- 
quently, C.  moved  for  an  attachment  against  A.  and  B.  for 
not  performing  another  part  of  the  same  award,  but  there 
was  no  second  personal  service  of  the  award  and  rule,  and 
the  Court  held  that  this  was  not  necessary,  since  personal 
knowledge  of  the  award  and  rule  was  brought  home  to  A. 
and  B.  («) 

After  a  demand  and  refusal  of  the  money  or  other  thing 
awarded,  the  Court,  upon  an  affidavit  of  the  due  execu- 
tion of  the  award,  and  power  of  attorney,  which,  in  the 
Common  Pleas,  should  state  the  time  when  the  award 
was  executed,  and  another  of  personal  service  or  know- 
ledge of  a  copy  of  the  rule  and  award  and  of  the  demand 
and  refusal,  &c.,  will,  in  ordinary  cases,  when  the  time  for 
making  the  award  has  not  been  enlarged,  grant  a  rule  for 
an  attachment  nisi,  which  they  will  afterwards  make  ab- 
solute on  an  affidavit  of  service,  if  no  sufficient  cause  be 
shewn  to  the  contrary.  (6) 

The  rule  nisi  for  an  attachment  should  be  personally 

(a)  Re  Bower,  1  B.  £  C.  264. 

(A)  Tidd.  Prac.  (8th  edit.)  890  ;  see  cases  there  cited. 


565.  Tattersall  v.  Parkinson,  3  Exchequer,  342.  Creswick  v.  Harri- 
son, 1  English  Rep.  384.  Hare  v.  Fleay,  6  Eng.  Red.  433.  Jones 
v.  Williams,  8  Meeson  &  Welsby,  349.  Jones  v.  Williams,  1 1  Adol- 
phus  &  Ellis,  175.  Such  an  order  may  be  granted  before  the  expira- 
tion of  the  time  for  applying  to  set  aside  an  award. 

And  where  an  award  is  that  the  defendant  shall  pay  the  plaintiff  or 
his  attorney  a  certain  sum,  an  order  will  be  granted  in  the  same  terms, 
but  the  execution  will  be  issued  in  favor  of  the  plaintiff  only.  Hare 
v.  Fleay,  suyra. 
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served,  and  the  Court  refused  to  grant  a  rule  that  service 
on  the  defendant's  attorney  should  be  sufficient,  although 
it  were  sworn  that  repeated  attempts  had  been  made  to 
serve  the  defendant  personally  with  a  copy  of  the  award, 
and  suggested  that  he  kept  out  of  the  way  purposely  to 
avoid  it.  («  1 ) 

In  the  King's  Bench,  when  the  submission  is  by  rule  of 
Court  or  order  of  nisi  pritts,  there  being  a  cause  then  de- 
pending, the  affidavit  for  an  attachment  for  disobeying  the 
award  must  be  entitled  in  the  cause,  and,  if  an  affidavit  be 
put  into  Court  without  any  title,  the  Court  cannot  take 
notice  of  it,  although  the  opposite  party  be  willing  to 
waive  the  objection.  But,  when  the  submission  is  made 
a  rule  of  Court  under  the  statute,  there  being  no  cause  de- 
pending, the  affidavit  for  an  attachment  needs  not  be  enti- 
tled, or  it  may  be  entitled,  "  In  the  matter,"  &c.,  though 
after  the  rule  nisi  for  an  attachment  is  granted,  the  affida- 
vits in  answer  to  such  rule  must  be  entitled,  "  The  King 

against ."  (2)     The  affirmation  of  a  quaker  is  not 

(«)  Tidd.  891.  cites  Read  v.  Fore,  1  Chit.  Eep.  170. 

(1)  Where  there  is  the  strongest  reason  to  believe  that  the  party 
has  avoided  the  person  seeking  to  make  service,  the  court  will  still 
adhere  to  the  rule,  and  refuse  to  grant  the  attachment.  But  the  rule 
may  be  enlarged,  and  further  time  granted  to  effect  personal  service. 
Pyne,  in  re,  1  Bowling  &  Lowndes,  703  ;  S.  C.  Winwood  v.  Holt,  3 
Dowling  &  Lowndes,  85  ;  S.  C. 

In  general,  personal  notice  is  required,  upon  a  rule  to  pay  the  money 
awarded,  under  1  &  2  Viet.  c.  110,  s.  18  ;  but  less  strictness  is  ob- 
served than  upon  a  motion  for  an  attachment.  Hawkins  v.  Benton,  8 
Jurist,  1122.  Winwood  v.  Holt,  supra.  Smith  v.  Troup,  7  Manning, 
Granger  &  Scott,  757.  - 

(•2)  An  attachment  is  said  to  be  granted  when  the  rule  has  been 
obtained,  and  the  proceedings  are  then  on  the  crown  side,  and  affida- 
vits are  properly  entitled  as  stated  ill  the  text.  Rex  v.  The  Sheriff  of 
Middlesex,  2  Meeeon  &  Webby,  107. 
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sufficient  on  which  to  ground  an  attachment  for  the  non- 
performance  of  an  award.  («) 

The  Court  will  not  on  the  last  day  of  term,  hear  a  mo- 
tion for  a  rule  nisi  for  an  attachment  or  to  set  aside  an 
award.  (6) 

The  rule  for  an  attachment  is  never  absolute  in  the  first 
instance,  (c)  Before  any  application  is  made  for  an  attach- 
ment, the  submission  must  be  made  a  rule  of  court,  if  not 
one  already,  (d)  In  a  late  case  in  the  Common  Pleas, 
where  a  motion  was  made  for  an  attachment,  before  the 
order  of  reference  was  made  a  rule  of  court,  the  attach- 
ment was  refused  ;  and  it  was  said  that,  although  the  rule 
of  court  related  back  to  the  order  of  nisi  priiis,  yet  that 
this  was  not  a  rule  of  court  when  the  supposed  offence  was 
committed,  (e) 

In  a  late  case  in  the  Common  Pleas,  a  party  recovered 
a  verdict  for  5/.,  subject  to  an  order  of  reference  whether 
the  verdict  should  so  stand  or  be  reduced  to  20s.,  the  ar- 
bitrator refused  to  make  an  award,  and  the  Court  refused 
to  allow  a  verdict  to  be  entered  for  the  lesser  sum  before 
such  order  was  made  a  rule  of  court,  (f  1) 

(a)  Tidd.  Prac.  (8th  edit.)  891. 

(4)  Nettleton  v.  Crosby,  H.  T.  38  G.  3.  K.  B.  cited  Tidd.  503. 

(c)  Chandler  v.  Driver,  12  Mod.  317  ;  Chaunt  v.  Smart,  1  B.  &  P. 
477.     See  Forest's  Hep.  in  Excheq.  E.  v. ,  1  Chit.  Kep.  57. 

(d)  Harrisons.  Grundy,  Strange,   1178;    and  it  seems  that,  if  the 
Court  be  moved  to  make  the  submission  a  rule  of  court  after  the  award 
is  made,  the  award  must  be  produced  in  order  that  the  Court  may 
judge  of  its  validity.     Vin.  Arbit.  H.  a.  12. 

(e)  Hilton  v.  Hopwood,  1  Marshall  Rep.  66. 
(/)  Kirkus  v.  Hodgson,  3  Moore,  64. 

(1)  An  attachment  may  be  granted  to  enforce  an  award,  although 
the  sum  awarded  exceeds  the  penalty  of  the  bond.  Ex  parte,  Wallis, 
7  Cowen,  522. 
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The  submission  is  made  a  rule  of  court  upon  an  affida- 
vit by  one  of  the  witnesses  of  the  due  execution  of  the 
bond  or  agreement  containing1  the  submission ;  («)  and  if 
such  witness  refuse  to  make  the  necessary  affidavit,  the 
Court  will  compel  him  to  do  so.(6) 

But  where  a  matter  is  referred  to  arbitration  by  rule  of 
court,  and  an  award  is  made,  the  Court  will  compel  per- 
formance of  it  as  much  as  if  the  award  were  part  of  the 
rule,  so  that  a  new  rule  is  needless.(c) 

The  motion  to  make  the  submission  a  rule  of  court  is  a 
motion  of  course  in  the  King's  Bench,  requiring  only  the 
signature  of  counsel  ;  but,  in  the  Common  Pleas,  it  must 
be  made  in  Court,  and  is  absolute  in  the  first  instance.  It 
may  be  made  in  vacation.(rf) 

In  every  case  of  an  application  to  compel  performance 
by  attachment  of  an  award  made  after  an  enlargement 
of  the  time,  affidavits  must  be  exhibited,  verifying  the  fact 
of  such  enlargement ;  ar.d  this,  although  it  should  appear 
on  the  face  of  the  award  that  the  time  has  been  enlarged. 
It  must  also  be  shown  clearly,  that  the  party  neglecting  to 
perform  an  award  under  such  circumstances,  had  due  no- 
tice of  the  fact  of  the  time  having  been  erilarged.(e  1) 

(a)  Tidd.  Prac    890. 

(d)  Clark  v.  Elwick,  Strange,  1  Barnes,  58.      10  Mod.  333.  8.  C. 
\c)  Anon.  Salk.  71.  (d)  Tidd.  Prac.  890. 

(e)  George  v.  Lonsly,  8    E.  R.    12;    Davis  v.  Vasa,  15  E.  R.  97; 
Moule  i:  Stowell,  15  E.  R99.  n.     Hilton  v.  Hopwood,  1  Marshall  Rep. 
65  ace.    Woblenberg  v.    Legeman,  1    Marshall,    579.6    Taunt.    251. 

(1)  The  enlargement  must  be  made  pursuant  to  the  subuiission,or  no 
attachment  will  be  granted.  A  cause  was  referred  to  two  arbitrators, 
who  were  to  appoint  a  third,  and  their  award  was  to  be  made  by  a  cer- 
tain day,  or  on  such  other  day  as  the  said  arbitrators  or  any  two  of  them 
should  appoint.  The  two  arbitrators  originally  named,  enlarged  the 

44 
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In  the  case  of  Jenkins  v.  Law,(«)  the  submission  was 
made  a  rule  of  court,  and  an  agreement  was  subsequently 
entered  into  for  enlarging1  the  time  within  which  the  award 
should  be  made.  Upon  a  motion  for  an  attachment  for 
non-performance,  it  was  held,  that,  there  being  no  agree- 
ment to  make  the  consent  for  enlarging  the  time  a  rule  of 
court,  no  attachment  would  issue  as  for  a  contempt  of  the 
court.  However,  upon  a  subsequent  occasion,(6)  where 
it  was  provided  by  the  bonds  of  submission  that  the  bonds 
and  submission  thereby  made,  should  be  made  a  rule  of 
court ;  but,  the  time  for  making  the  award  having  been 
enlarged  by  an  indorsement  on  the  bonds  of  submission,  it 
was  not  added  that  such  agreement  to  enlarge  should  be 
made  a  rule  of  court ;  it  was  objected,  upon  a  motion  for 
an  attachment,  that  the  award  made,  after  an  enlargement 
of  the  time  under  such  circumstances,  could  not  be  en- 
forced as  a  rule  of  court ;  and  the  last  mentioned  case  was 
cited  as  an  authority.  Lord  ELLENBOROUGH,  in  pronojjnc- 
ing  the  judgment  of  the  Court,  said  : — "  Upon  considering 
that  case,  in  which  the  objection  appears  to  have  been 
given  way  to  without  argument  on  the  part  of  the  counsel 
who  had  obtained  the  rule  for  an  attachment,  and  on  which 
account  the  matter  was  not,  probably,  brought  under  the 
immediate  view  and  attention  of  the  court ;  and  upon  con- 
ferring, with  a  view  to  an  uniformity  of  practice,  with  most 
(a  )  8  T.  R.  87.  (4)  Evans  v.  Thompson,  5  E.  R.  189. 


time  before  they  appointed  the  third  arbitrator,  and  the  court  refused  to 
enforce  the  award  by  an  attachment.  Reade  v.  Dutton,  2  Meeson  & 
Welsby,  69. 

Where  the  submission  was  made  a  rule  of  court  after  the  arbitrator 
had  enlarged  the  time  and  endorsed  it  upon  the  submission,  a  rule  for  an 
attachment  was  granted  without  an  affidavit  of  the  enlargement.  Barton 
v.  Ransom,  3  Meeson  &  Welsby,  322. 
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of  the  judges  of  the  other  courts  of  Westminster-hall,  we 
are  of  opinion,  that  the  case  referred  to  cannot  be  sup- 
ported, and  that  the  agreement  to  enlarge  the  time  for 
making  the  award,  must  be  understood  as,  by  reference, 
virtually  incorporating  in  itself  all  the  intended  agreements 
between  the  parties  relative  to  that  subject,  as  if  the  same 
had  been  formally  set  forth  and  repeated  therein ;  and,  of 
course,  incorporating  among  the  rest,  the  agreement  con- 
tained in  the  condition  of  the  bond,  that  the  submission  to 
arbitration  should  be  made  a  rule  of  courts;  and  that  with 
reference  to  the  enlarged  time,  instead  of  the  time  origin- 
ally specified  in  the  condition  of  the  bond." 

No  attachment  will  issue  (a)  against  a  member  of  either 
house  of  parliament  for  non-payment  of  money  in  pursuance 
of  an  award ;  nor  against  a  party  who  has  become  bank- 
rupt ;  (6)  and,  in  a  case  (c)  where  the  person  had  been 
taken,  but  the  party  afterwards  was  declared  a  bankrupt 
and  obtained  a  certificate,  the  Court  directed  him  to  be 
set  at  liberty,  saying,  that  it  was  a  demand  for  which  debt 
would  lie,  and  that  he  ought  not  to  be  arrested,  prosecu- 
ted, or  impleaded  for  any  debt  due  before  the  bankruptcy. 

But,  where  it  was  awarded  that  a  party  should  pay  a  sum 
of  money  and  costs  of  a  certain  chancery  suit,  to  be  taxed 
by  the  proper  officer,  and  he  became  a  bankrupt  previous 
to  the  taxation,  the  Court  held,  upon  the  authority  of  a 
case  cited  to  them,(rf)  that  such  costs  did  not  become 
a  debt  till  they  were  taxed,  and,  consequently,  were  not 

(a)  Walker  v.  The  Earl  of  Grosvenor,  7  T.  E.  171 ;    Catmur  v.   Sir 
Edward  Knatchbull,  bart.  and  others,  ib.  448. 
(6)  Cromp.  Prac.  272.     Tidd.  (8th  edit)  888. 

(c)  Baker's  case,  Strange,  1 152.     See  Tidd.  888.  n.  (k.) 

(d)  Ex  parte  Sneaps,  Cooke  Bankrupt  Law,  210.     Cullen   Bankrupt 
Law,  107. 
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proveable  under  the  commission,  and  that  payment  of 
them  might  be  enforced  by  attachment.(a  1) 

The  Court  will  not  grant  an  attachment  against  an  ad- 
ministrator where  the  submission  was  by  the  intestate  ;(6) 
and  where  an  executor  or  administrator  has  himself  sub- 
mitted, he  cannot  be  attached  for  non-payment  of  money 
awarded  to  be  due  from  the  testator's  or  intestate's  estate, 
without  saying  by  whom  it  shall  be  paid.(c) 

The  attachment  must  issue  against  the  party  to  the  re- 
cord, for  where  a  submission  by  A.  and  £.,  a  nominal 
plaintiff  was  made  a  rule  of  court,  but  the  award  not  hav- 
ing been  made  in  lime,  the  matter  was  referred  to  another 
arbitrator,  by  A.  and  C.,  the  real  parties  to  the  suit,  the 
Court  refused  to  grant  an  attachment  for  non-performance 
against  G,  he  not  being  a  party  on  the  record  ;  at  all 
events,  the  Court  said,  the  second  submission  should  have 
been  made  a  rule  of  court  to  authorize  the  application,  and 

(a)  K.  v.  Davis,  9  E.  K.  218. 

(b)  Newton  v.  Walker,  Willes,  315.     See  Jones  v.  Tyler,  ante. 

(c)  Pearson  v.  Henry,  5  T.  R.  6. 


(1)  "In  a  case  where  all  matters  in  difference  between  two  persons 
formerly  in  partnership,  were  referred  to  arbitration,  and  in  the  agree- 
ment of  reference,  the  parties  agreed  that  they  would,  on  two  days  notice, 
in  writing,  sijnied  l>y  one  of  the  arbitrators,  prudm-e  before  the  arbitrator  all 
the  books  and  papers  relating  to  the  partnership  or  tb«  matters  in  difference, 
in  their  respective  custody,  it  appeared  that  the  right  to  unravel  a  for- 
mer settlement  of  the  partnership  accounts  on  the  ground  of  fraud,  was  a 
question  raised  as  a  matter  in  dispute  by  one  party,  for  which  he  requir- 
ed the  partnership  books  in  the  custody  of  the  opposite  party  to  be  pro- 
duced ;  having  made  the  submission  a  rule  of  Court,  and  obtained  a  re- 
gular order  from  the  arbitrator  for  them,  and  personally  required  their 
production,  the  Court  of  Exchequer,  after  cause  shown,  made  a  rule  ab- 
solute for  an  attachment,  for  the  production  of  the  books."  In  re  Ar- 
buckle  v.  Price,  cited  from  MSS.  in  Watson  on  Arbitration,  ?-09.. 
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they  declined  going  into  the  merits,  although  the  other 
party  had  offered  to  waive  the  objections.(«) 

It  seems  that,  where  the  party  applying  for  the  attach- 
ment is  directed  by  the  award  to  perform  certain  acts,  &c., 
there  should  be  an  affidavit  that  he  has  done  all  in  his 
power  to  comply  with  the  directions  of  the  arbitrator,  (b  1) 

An  attempt  was  once  made  to  compel  a  husband  to  per- 
form an  award  made  in  pursuance  of  a  submission  by  the 
wife,  when  a  feme  sole;  but,  though  doubts  were  enter- 
tained upon  the  matter,  no  attachment  did  issue.(c) 

.  In  any  case  where  exceptions  are  taken  to  an  award, 
non-performance,  while  the  matter  is  pending  before  the 
Court,  is  not  punishable  by  attachment,  although  the 
award  be  afterwards  affirmed.((/  2) 

(a)  Owen  v.  Hard.  2  T.  R.  643. 

(b)  See  Standly  v.  Hemington,  2  March,  276  ;  6  Taunt.  561.  S.  C.. 
ante  Chap.  VI.  p.  155. 

(c>.  Cromp..  Prac.  272. 

(d)  Morris  v.  Reynolds,  Salk.  73.  Ld.  Raym.  857.  S.  C. 

(1)  Where  a  report  of  referees  awards  money  to  be  paid  on  one  side, 
and  certain  things  to  be  done  on  the  other,  if  the  court  cannot  enforce 
both,  they  will  not  enforce   either.     But  it  is  not  necessary  that  the 
process  for  compelling  performance  should  be  the  same  against  each 
party.     An  execution  may  be  issued  against  one  party  to  compel  the 
payment  of  money,  and  an   attachment  against  the  other  to  compel  per- 
formance of  the  duty  required  of  him.     Kuncle  v.  Kuncle,   1    Dallas,. 
364.     Caton  v.  MacTavish,  10  Gill  &  Johnson,  192. 

Where  an  award  directed  the.  defendant  to  convey  certain  lands  at 
the  costs  of  the  plaintiff,  it  was  held  to  be  the  defendant's  duty  to  pre- 
pare the  instruments  of  conveyance,,  and  that  the  plaintiff  had  done  all 
which  was  necessary  to  bring  the  defendant  into  contempt  by  offering 
to  pay  the  costs  of  the  conveyance  when  it  should  be  delivered.  Doe, 
d.  Clarke  v.  Stillwell,  8  Adolphus  &  Ellis,  645. 

(2)  Non-performance   of  an    award  is  no  contempt,  if  the  thing  re- 
quired to  be  done  is  impossible.     Kuncle  v.  Kuncle,  1  Dallas,  364. 
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If  the  award  be  lost,  a  copy  must  be  produced,  substan- 
tiated by  affidavits,  and  the  attachment  will  issue  as  upon 
the  original.(rt  1) 

The  Court  of  Common  Pleas,  in  one  instance,  allowed 
a  party  to  enter  up  judgment  in  pursuance  of  an  award, 
upon  an  affidavit  that  such  award  had  been  made  and  sent 
to  the  plaintiff's  attorney,  who  was  dead,  and  that  it  was 
not  to  be  found  amongst  his  papers,  or  elsewhere.(6) 

It  has  been  said,  that  a  party  may  be  taken  on  a  Sun- 
day upon  an  attachment  for  non-performance  of  an 
award.(f)  But  the  Court  of  King's  Bench  subsequently 
denied  that  position  to  be  law,  and  said  it  had  been  set- 
tled, of  late  years,  that  an  attachment  for  non-performance 
of  an  award  was  only  in  nature  of  a  civil  execution.(</  2) 

(a)  Robinson  v.  Davis,  Strange,  526. 

(b)  Hill  v.  Townsend,  3  Taunt.  45. 

(c)  See  exparte  Wliitchurch,  1  Atk.  57. 

(d)  The  King  v.  Myers,  1  T.  R.  266. 

(1)  Short  v.  Frank,  3  Jurist,  341. 

Where  a  report  of  referees  has  been  lost,  judgment  may  be  rendered 
upon  a  copy  of  the  report  duly  proved,  or  upon  an  affidavit  of  its  con- 
tents. Little  v.  Gardner,  5  New  Hampshire,  415. 

(2)  The  non-performance  of  an   award  is  not  a  single  act  of  contempt 
which  will  be  purged  by  a  definite  period  of  imprisonment ;    but  the 
prisoner  may,  at  the  expiration  of  the  term  for  which  the  court  in  the 
first  instance   sentences  him,  if  the   award  shall  then   remain  unpaid, 
be  again  brought  up  to  answer  for  his   continuing  contempt.     Nor  will 
he  thereby,  it   is  said,    be   relieved    from  an   action  upon  the  award. 
Regina  v.  Brian,  3  Manning,  Granger  &  Scott,  745. 

But  if  it  appears  that  the  breach  or  violation  of  the  award  is  not 
perverse  or  intentional,  no  attachment  will  be  granted.  The  process  is 
in  the  nature  of  a  criminal  proceeding,  and  will  not  be  enforced  where 
the  party  has  acted  in  good  faith.  Russell  v.  Yorkc,  4  Scott,  422. 

It  must  be  made  to  appear  clearly  that  there  has  been  a  refusal  to 
perform  the  award.  Where  any  doubt  remains,  the  rule  will  not  be 
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The  privilege  of  a  bankrupt  from  arrest  during-  his  ex- 
amination, extends  to  the  case  of  non-payment  of  money 
under  an  award  where  an  attachment  has  issued.(a) 

The  decisions  seem  somewhat  contradictory,  as  to  how 
far  a  party  is  barred  from  having1  recourse  to  an  action  or 
an  attachment,  after  having  once  elected  how  to  proceed. 
In  one  case,(6)  it  was  said  that  the  party  might  sue  upon 
the  bond,  and  afterwards  resort  to  the  new  remedy  by 
statute;  and  this,  although  he  had  obtained  judgment  ;  for 
perhaps  he  might  esteem  an  attachment  upon  the  rule  of 
Court  a  more  quick  and  essential  remedy,  than  suing  out 
an  execution  upon  a  judgment.  In  another  instance,(c)  it 
was  moved  that  proceedings  might  be  stayed  in  an  action 
of  debt  brought  upon  an  award,  on  the  ground  that  the 
defendant  was  actually  in  custody  upon  an  attachment  for 
non-performance  of  the  same  award,  and  that  the  adoption 
of  one  remedy  was  a  virtual  waiver  of  the  other.  In  an- 

(a)  3.  Ves.  554.  ex  parte  Parker. 

(b)  Clarke  v.  Elwick,  10  Mod.  332.  Anon.  Salk.  73. 

(c)  Paterson  v.  Gross,  2  Barnard,  227. 

granted.  Thus,  where  all  the  matters  in  difference  in  a  cause  were 
referred,  and  the  arbitrator  awarded  that  the  cause  should  cease,  and 
that  the  plaintiff  should,  by  a  day  named,  pay  the  defendant  a  certain 
sum,  and  the  costs,  upon  an  application  for  an  attachment,  the  affida- 
vits stated  a  demand  of  the  plaintiff  of  the  sum  awarded,  and  also  of 
the  costs  which  had  been  taxed  by  the  master,  and  alleged  that  the 
plaintiff  did  not  pay  the  same,  or  any  part  thereof.  It  was  admitted 
that  the  award  was  bad  for  the  sum  found  due  the  plaintiff,  but  it  was 
contended  that  it  was  good  for  the  residue,  and  that  the  demand  hav- 
ing been  made  for  the  costs  specifically,  the  defendant  was  entitled  to 
an  attachment  to  enforce  the  payment.  But  the  court  refused,  on  the 
ground  that  it  was  not  inconsistent  with  the  affidavit  that  he  had  ten- 
dered the  costs.  Poyner  v.  Hatton,  2  Meeson  &  Welsby,  21 1. 
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swer,  it  WHS  urged  to  the  Court  that,  in  cases  where  an 
action  had  been  brought,  proceeding  upon  the  attachment 
was  irregular,  since  the  party  could  have  no  better  remedy 
upon  the  attachment  than  by  action  ;  but  that,  in  the  pres- 
ent case,  the  attachment  was  first  resorted  to,  and  that 
this  ought  not  to  debar  the  party  from  bringing  an  action, 
the  greater  and  more  beneficial  remedy.  Salk.  73.  was 
cited  as  in  point.  The  Court  agreed  to  this  doctrine,  and 
refused  the  motion.(l) 

Upon  another  occasion,(«)  it  was  held,  that  if  the  party 
have  already  commenced  an  action,  he  must  discontinue 
it,  in  order  to  found  a  motion  for  an  attachment.  In  this 
case,  Lord  Hardwicke  gave  his  opinion  that  no  attachment 
could  be  had  while  an  action  was  pending:  that,  as  to  the 
case  in  Salkeld.  no  action  was  depending  when  the  attach- 
ment was  granted :  but  that  it  would  admit  of  great  doubt, 
whether,  when  the  plaintiff  had  got  bail  to  his  action,  the 
Court  ought  not  to  have  stopped  the  attachment.(2) 

In  the  latest  case  of  which  I  am  aware,  the  Court  of 
Common  Pleas  determined,  that  a  party  having  once  elect- 
ed how  to  proceed,  should  not  change  his  made  of  reme- 
dy ;  and  they  would  not  permit  the  plaintiff,  though  desir- 
ous of  doing  so,  to  waive  an  action  which  he  had  com- 
menced, in  order  to  obtain  an  attachment.(6) 

(a)  Stock  and  Huggeus  v.   De  Smith,  Ca.  temp.  Hard.    106.     An- 
drews, 299. 

(b)  Badley  v.  Loveday,  1  B.  &  P.  81. 

(1)  See  also  Regina  v.  Hemsworth,  3  Manning,  Granger  &  Scott,  745. 

(2)  A  party  cannot  have  a  remedy  by  an  attachment,  and  an  action 
on  the  award  at  the  same  time.     But  where  it  appeared  that  the  de- 
fendant was  in  contempt  before  the  action  was   commenced,  the  court 
granted  an  attachment  upon  the  terms,   that  the  plaintiff  should  dis- 
continue his  action  and  pay  the  costs.     Paull  v.  Paull,  4  Tyrwhitt,  72. 
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The  point  seems  tolerably  clear,  therefore,  that  if  a  party 
have  already  commenced  an  action,  no  attachment  will  be 
granted.  But  the  circumstances  differ  widely,  where  re- 
course has  been  had  to  the  attachment  in  the  first  instance, 
and  after  having  obtained  it,  the  party  thinks  fit  to  proceed 
by  action  :  in  the  one  case,  the  Court  have  a  discretion- 
ary power  to  exercise,  but  the  suing-  out  of  the  writ,  in 
order  to  proceed  by  action,  is  ex  dcbito  justitice ;  and  the 
only  way  in  which  the  objection  could  be  brought  before 
the  Court,  would  be  by  pleading  specially  in  bar,  that  an 
attachment  had  already  issued ;  and  I  imagine  there  is  no 
precedent  of  such  a  plea. 

The  great  advantage  of  obtaining  a  judgment  is,  that 
execution  will  attach  upon  the  defendant's  goods  ;  (a) 
whereas,  in  the  other  case,  the  person  only  is  in  jeopardy, 
and  if  the  party  die,  the  attachment  is  at  an  end.(6) 

Where  the  payment  of  money  is  awarded,  and  the  party 
dies  in  execution  under  the  attachment  before  it  is  paid, 
no  scire  facias  can  issue  against  the  heir  or  the  executor  to 
enforce  payment  ;  for  the  award,  although  established  by 
the  Court,  is  not  in  the  nature  of  a  judgment,  but  the  at- 
tachment must  be  prosecuted,  as  in  the  case  of  a  contempt, 
which  dies  with  the  person.(c) 

It  is  very  usual,  upon  references  by  order  of  nisiprius, 
to  take  a  verdict  by  consent,  subject  to  the  award  of  an 
arbitrator  as  to  the  amount  of  the  damages.(l)  But  the 

(a)  Paterson  v.  Gross,  2  Barnard,  227. 

(b)  Webster  v.  Bishop,  2  Vern.  444.  Free,  in  Oh.  222. 

(c)  Ibid. 

(1)  If  the  parties  to  a  suit  refer  it  with  an  agreement  that  the  award 
may  be  made  the  judgment  of  the  court,  judgment  may  be  rendered 
thereon  without  a  scire  facias.  Ellison  v.  Chapman,  7  Blackford,  224. 

45 
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sum,  for  which  the  verdict  is  nominally  taken  in  such 
cases,  is  not  to  be  considered  in  the  nature  of  a  penalty 
for  which  the  plaintiff  may  enter  up  judgment,  and  thereby 
levy  interest,  sheriff's  poundage,  &c.  He  can  only  enter 
up  judgment  for  the  sum  determined  by  the  arbitrator.(a) 

In  the  case  of  Lee  v.  Lingard,(6)  where,  upon  a  ques- 
tion of  account,  a  verdict  pro  forma  was  taken  by  consent, 
subject  to  the  award  of  an  arbitrator ;  a  sum  was  awarded 
less  than  that  for  which  the  verdict  was  taken,  and  it  was 
contended  that  the  plaintiff  was  at  liberty  to  enter  up  judg- 
ment for  the  sum  so  awarded,  without  previously  applying 
to  the  Court.  On  the  other  side  it  was  urged  that  the 
more  usual  course  was,  to  move  the  Court  for  leave  to 
enter  the  verdict  for  so  much  as  the  arbitrator  awarded, 
and  afterwards  to  proceed  to  final  judgment  and  exe- 
cution. 

Lord  KENYON  expressed  himself  upon  the  point  as  fol- 
lows : — "  With  respect  to  the  principal  question,  I  do  not 
find,  upon  referring  to  the  Master,  that  there  is  any  such 
settled  practice  as  has  been  supposed,  requiring  a  plaintiff, 
for  whom  a  sum  of  money  has  been  awarded,  under  such 
a  rule  of  reference  as  the  present,  to  apply  first  for  the 
leave  of  the  Court,  before  he  can  enter  up  his  judgment 
for  the  sum  so  awarded.  Upon  principle,  it  appears  to  me 
not  to  be  necessary.  It  is  often  a  matter  of  convenience, 
and  in  furtherance  of  justice  at  nisi  prius,  where  matters 
of  account  between  parties  are  to  be  investigated,  to  refer 
the  amount  to  be  settled  by  an  arbitrator  who  may  have 
more  time  and  opportunity  to  make  the  inquiry,  and  ar- 

(a)  See  note  to  next  case,  Lee  v.  Lingard,  1  E.  B.  400. 

(b)  1  E.  R.  400.,  and  see  ace.  Borrowdale  v.   Hitchener,   3  B.  & 
P.  244. 
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rive  at  a  proper  conclusion,  than  the  jury  are  able  to  do  ; 
a  verdict,  therefore,  is  taken  pro  forma,  subject  to  the 
award  of  the  arbitrator,  and  after  he  has  ascertained  the 
sum  to  be  recovered,  such  finding  is  in  the  place  of  the 
verdict,  and  must  be  considered  the  same  as  if  the  jury  had 
originally  found  so  much  to  be  due,  and  then  all  the  same 
consequences  ensue.  The  plaintiff  is  only  entitled  to  en- 
ter up  his  judgment  for  so  much,  and  the  sum  for  which 
the  verdict  was  nominally  taken,  cannot  be  considered  as 
in  the  nature  of  a  penalty,  for  which  the  plaintiff  is  entitled 
to  enter  up  judgment.  If  the  jury  had,  in  the  first  instance, 
given  their  verdict  for  the  sum  awarded,  the  plaintiff  would 
have  been  entitled  to  enter  up  his  judgment  after  the  four 
first  days  of  the  ensuing  term,  and  then  he  would  have 
been  entitled  to  sue  out  execution  immediately  afterwards. 
A  pause  is  allowed  for  those  four  days,  to  the  party  against 
whom  the  verdict  is  given,  in  order  to  afford  him  an  op- 
portunity of  applying  to  the  Court  to  rectify  any  mistake 
which  may  have  been  committed.  Here  the  defendant 
has  had  the  benefit  of  a  longer  delay  ;  for  final  judgment 
was  not  entered  up  till  the  14th  of  November.  The  award 
was  in  the  place  of  the  verdict  of  the  jury  ;  and  as  there  is 
no  rule  of  practice  obliging  the  party  to  apply  to  the  Court 
for  leave  to  enter  up  judgment  for  the  sum  awarded,  I  see 
no  reason  for  making  such  a  rule  now.  Therefore,(a)  sub- 
ject to  the  deductions  which  have  been  mentioned,  let  the 
execution  stand." 

It  is,  however,  necessary  that  before  entering  up  judg- 

(o)  The  plaintiff  had  included  in  the  sum  for  which  he  had  sued  out 
execution,  interest  on  the  sum  awarded,  which,  as  well  as  items  for 
sheriffs  poundage,  &c.,  Lord  Kenyon  would  not  allow  ;  but  see  3 
Camp.  N.  P.  C.  468.  Pinhorn  and  others  v.  Tuckington. 
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ment,  the  plaintiff  should  take  out  the  common  rule  for 
judgment — thus  a  verdict  was  taken  by  consent  for  500/. 
subject  to  the  award  of  an  arbitrator  under  a  rule  of  Court, 
who  afterwards  awarded  the  defendant  to  pay  396/.  7s. 
9d,  and  the  costs  of  the  cause  and  reference.  The  ver- 
dict was  accordingly  entered  up  for  the  sum  specified,  and 
after  notice  to  attend  the  taxation  of  costs  before  the  Mas- 
ter, which  the  defendant  omitted  to  do,  the  costs  of  the 
cause  and  of  the  reference  were  taxed,  and  the  judgment 
was  signed  the  same  day,  without  any  previous  rule  to 
sign  judgment  being  obtained  by  the  plaintiff!  The  case 
of  Lee  v.  Lingard  was  cited  to  the  Court,  as  an  authority 
for  such  proceeding  ;  but,  upon  reference  to  the  Master,  it 
was  held  clearly,  that  a  rule  to  sign  judgment  was  neces- 
sary before  judgment  entered.(a) 

In  a  case  in  the  Common  Pleas,  the  Court  decided  that 
personal  service  of  the  award  is  not  necessary  to  warrant 
the  issuing  of  execution  upon  it,  this  being  required  only 
in  cases  of  criminal  process  ;  and  that  what  would  be  in- 
dispensible  in  order  to  ground  a  motion  for  an  attachment, 
is  not  so  here.  The  case  of  Read  v.  Garnet,  which  says, 
that  an  affidavit  of  the  due  execution  of  the  award,  and  of 
a  demand  of  the  money,  are  equally  necessary  upon  an 
application  to  have  the  postea  delivered  to  the  plaintiff,  as, 
in  applying  for  an  attachment,  was  declared  not  to  be  law. 
"  Indeed,"  HEATH,  J.  observed,  "  many  of  the  cases  report- 
ed in  Barnes  are  not  law."(6) 

The  parlies  on  the  same  side  are  not  without  their  rem- 
edy, in  case  either  of  them  should  suffer  by  the  default  of 
his  companion. 

(a)  Hayward  v.  Ribbans,  4  E.  K.  310. 

(b)  Borrowdale  v.  Hitchener,  3  B.  &  P.  244.  ace.  Higginson  v.  Nes- 
bitt,  1  B.  &  P.  97.  Grimes  v.  Naish,  ib.  400.  contra  Barnes,  57. 
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Where  two  or  more  are  jointly  and  severally  bound, 
each,  we  have  seen,  is  responsible  for  the  performance  of 
the  acts  awarded  to  be  done  by  any  with  whom  he  is 
jointly  a  party  ;  but  a  compensation  may  be  recovered  by 
him  who  actually  performs  the  award,  from  such  of  his  co- 
obligors  as  neglect  their  share  of  the  duty  imposed  by  the 
award.  Thus,  where  arbitrators  directed  that  each  of  two 
parties  should  pay  a  moiety  of  the  costs,  and  one  party,  in 
order  to  get  the  award  out  of  the  hands  of  the  arbitrators, 
paid  the  whole  ;  the  Court  held  that  he  might  have  an  at- 
tachment against  his  co-party,  to  compel  re-payment  of  a 
moiety  of  such  costs.(a) 

And  a  party,  so  situated,  may  have  recourse  to  an  ac- 
tion, if  he  prefer  such  mode  of  proceeding.  Thus,  where 
A.  and  B.  entered  into  a  joint  contract  to  supply  a  vessel 
with  goods  within  a  stipulated  time  ;  and,  having  failed  to 
do  so,  the  owner  made  a  demand  upon  A,,  who  consented 
to  refer  the  amount,  and  when  ascertained,  paid  it,  the 
Court  held  that  he  might  well  proceed  by  suit  against  J3. 
for  the  moiety.(6) 

And  in  a  late  case,  upon  the  reference  of  an  action  by 
an  attorney  for  business  done,  the  arbitrator  awarded  751. 
costs  of  a  nonsuit  to  be  paid  by  the  plaintiff,  that  the  de- 
fendant should  pay  so  much  of  the  bill  for  business  done 
by  the  plaintiff,  in  capacity  of  attorney,  as  the  Master  of 
the  King's  Bench  should  allow,  and  that  the  costs  of  the 
award  should  be  paid  equally  by  the  parties.  The  Mas- 
ter allowed  1711.  The  defendant  paid  the  whole  arbitra- 
tion fee,  and  obtained  an  attachment  against  the  plaintiff 

(a)  Hicks  v.  Kichardson,  1  B.  &  P.  93.  ace.  Stokes  v.  Lewis,  2  Smith's 
Rep.   12. 
(/>)  Barnwcll  v.  Minot,  4  Moore,  340. 
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for  the  costs  of  the  action  and  a  moiety  of  the  arbitration 
costs,  amounting-  to  891.  3s.  6d.  The  defendant  became 
bankrupt,  and  the  plaintiff  proved  under  his  commission 
the  difference  between  171/.  and  89/.  3s.  6d.,  which  the 
Court  held  that  he  was  entitled  to  set  off  against  the  large 
sum,  without  a  special  application  to  the  Court.(a) 

The  report  of  the  Master  of  the  Crown-office  that  a  de- 
fendant and  his  attorney  are  in  contempt,  for  not  obeying 
an  award  and  filing  a  bill,  is  to  be  taken  as  a  conviction  ; 
and  on  the  defendant  being  brought  up  for  judgment,  the 
Court  will  not  receive  affidavits  in  denial  of  the  contempt, 
but  only  in  mitigation  of  punishment.(ft) 

A  prisoner,  in  execution  on  an  attachment  for  non-pay- 
ment of  costs  under  an  award,  is  within  the  compulsory 
clause  of  32  Geo.  II.  c.  28,  coupled  with  the  33  Geo.  III. 
c.  5.,  and  bound,  upon  the  request  of  the  party  to  whom 
the  costs  are  due,  to  deliver  in  a  schedule  of  his  estate  and 
effects,  and  to  make  an  assignment  for  the  benefit  of  his 
creditors,  or  to  be  transported  for  seven  years.(c.) 

Performance  of  a  parol  award  cannot  be  enforced  by 
attachment,  "  on  account  of  the  great  uncertainty  and  con- 
fusion which  would  be  introduced  by  admitting  either  pa- 
rol submissions,  or  parol  awards."(rf  1) 

In  a  case  where,  pending  a  reference,  the  parties  agreed 
by  parol  that  the  arbitrator  should  determine  as  to  a  lease 

(a)  Figes  v.  Adams,  4  Taunt.  632. 

(i)  Coulson  v.  Graham.  2  Chit.  Rep.  57.  - 

(c)  R.  v.  Curwen,  1  Moore,  494. 

(d)  Hickman  v.  Huthor,  M.  T.  Geo.  I.  Sir  Peter  King's  Rep.  C.  B., 
also  Vin.  Arbit.  Supp.  H.  a.  1. 

(1)  In  the  case  of  Rawling  v.  "Wood,  Barnes,  54,  an  attachment  was 
granted  for  the  non-performance  of  a  parol  award  to  pay  money. 
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to  be  granted,  the  Court  of  Chancery  held  such  agreement 
to  be  within  the  statute  of  frauds,  and  refused  to  enforce 
the  award  which  directed  a  lease  to  be  made.(a) 

An  award  of  commissioners  under  an  inclosure  act  may 
be  enforced  by  manclamus.(6  1) 

-  If  there  appear  good  ground  for  concluding  that  an  ar- 
bitration is  merely  colorable,  it  seems  that  the  Courts 
will  not  interfere  in  support  of  it.  Thus,  where  A.  and  B. 
had  referred  certain  matters  in  dispute,  (B.  submitting  for 
his  son  G,  a  minor,)  G,  after  coming  of  age  and  after  the 
death  of  B.,  did  various  acts  under  the  award,  believing  it 
to  be  a  bona  fide  submission  and  award  ;  but  some  time 
afterwards  he  found  the  unconnected  scroll  of  the  submis- 
sion and  some  letters  by  one  of  the  arbitrators,  from  which 
it  appeared  that  they  had  not  been  left  to  their  own  free 
judgment  but  had  been  bound  down  by  a  previous  agree- 
ment or  compromise  between  the  parties,  so  that  the  trans- 
action was  in  reality  to  carry  into  effect  an  agreement, 
under  the  color  of  an  award  ;  and  the  House  of  Lords 
determined  that  this  was  not  a  valid  transaction,  and  that 
the  award  was  not  binding  upon  C.(c  2) 

(a)  Walters  v.  Morgan,  2  Cos.  Ca.  in  Ch.  369. 
(b)  Tidd.  Prac.  897.  (c)  Maule  v,  Maule,  4  Dow's  Rep.  363. 


(1)  A  corporation  may  be  compelled  by  a  mandamus  to  perform  an 
award  made  under  a  submission  of  a  suit  against  the  company,  but  in 
the  name  of  the  treasurer.     Corpe  v.  Glynn,  3  Barnwall  &  Adolphus, 
801. 

(2)  A  foreign  award,  valid  by  the  laws  of  the  place  where  it  is  made, 
may  be  enforced  by  action  in  the   English  Courts,  and  a  decree  of  a 
court  of  that  country  confirming  the  award,  upon  appeal,  is  evidence 
that  it  is  valid  under  the  laws  administered  by  that  court.     Alivon  v. 
Furnival,  4  Tyrwhitt,  751. 
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Compelling  per-  In  cases  where  the  payment  of  money 
formance  by  a  alone  is  awarded,  the  proper  mode  of 
court  of  equity,  enforcing  performance  is  by  applying  to 
the  courts  of  law,  except  the  award  be  made  pursuant  to 
an  order  of  a  court  of  equity  :  under  such  circumstances, 
that  court,  it  seems,  will  decree  performance,  although  the 
award  be  only  to  pay  money.(l)  Whenever  any  thing  is 
directed  by  an  award  to  be  done  in  specie,  as  to  convey  an 
estate,  or  the  like,  there,  a  bill  in  equity  for  specific  per- 
formance will  lie  (a) 

It  appears  from  the  case  of  Wood  v.  Griffilh,(&)  that  a 
bill  will  lie  for  the  specific  performance  of  an  award,  be- 
cause the  award  supposes  an  agreement  between  the 
parties,  and  the  bill  only  calls  for  the  specific  performance 

(a)  Hall  v.  Hardy,  3  P.  Wms.  187.— See  Thompson  v.  Noel  and 
others,  1  Atk.  62.  Hide  v.  Cooth,  6  Ves.  12.  Milny  v.  Gery,  14  Ves. 
400.  Vin.  Arbit.  1.  a.  4,  5. 

(6)  1  Swanston,  Rep.  43. 


(1)  And  it  is  not  necessary  that  the  award  should  be  made  a  rule  of 
court,  in  order  to  enable  the  court  to  decree  performance  of  it.  Where 
the  reference  is  under  the  statute,  by  a  judge's  order,  or  at  nisi  prius 
the  submission  must  be  made  a  rule  of  court.  But  where  the  refer- 
ence is  made  under  the  order  of  any  court,  there,  ipso  facto,  disobe- 
dience to  the  award  incurs  a  contempt  of  that  court,  and  the  court  will 
lend  its  aid  to  enforce  the  award.  Haggett  v.  Welsh,  1  Sitnons,  134. 
Ormond  v.  Kynnersley,  2  Simons  &  Stuart,  15.  Sebley  v.  Saffel,  cited 
in  2  Simons  &  Stuart,  16.  Wood  v.  Taunton,  11  Beavan,  449. 

In  Salmon  v.  Osborn,  3  Mylne  &  Keene,  429,  the  cause  was  refer- 
red and  money  was  paid  into  court  to  abide  the  award.  Upon  an  ap- 
plication for  an  order,  to  pay  the  money  pursuant  to  the  award,  the 
Master  of  the  Rolls  refused,  until  the  award  should  be  made  a  rule  of 
court,  on  the  ground  that  the  court  must  know  judicially  what  the  na- 
ture of  the  award  is,  before  it  can  act  upon  it,  by  the  payment  out  of 
court  of  the  fund  claimed  by  the  petitioners. 
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of  an  agreement  in  another  shape  ;  but  that  the  Court  will 
not  apply  the  same  principles  in  enforcing  an  agreement 
embodied  in  the  shape  of  an  award,  as  in  the  case  of  a 
common  agreement :  having  submitted  to  a  judge  chosen 
by  themselves,  the  parties  give  to  his  acts  an  authority 
which  the  Court  would  not  give  to  its  own. 

A  distinction,  however,  is  to  be  observed  between  cases 
where  the  reference  was  with  the  intervention  of  a  court, 
and  where  it  was  entirely  the  act  of  the  parties :  in  the 
latter,  there  must  be  an  acquiescence  in  the  award  by 
them,  a  part  performance,  or  proof  of  some  subsequent 
agreement  to  have  it  executed,  in  order  to  induce  the 
Court  to  interpose.(a  1) 

In  the  case  of  Bishop  v.  Bishop,(6)  the  LORD  CHANCEL- 
LOR declared  that,  where  the  plaintiff  had  performed  his 
part  of  the  award,  it  was  a  proper  suit  in  equity  to  compel 
the  defendant  to  do  the  same,  although  the  reference  were 
not  originally  by  order  of  the  Court.  And  in  another  in- 
stance of  a  voluntary  award  and  reference  not  directed  by 
the  Court,  the  Master  of  the  Rolls  ordered  precedents  to 
be  searched,  and  then  declared  that  he  saw  no  reason  for 
interference ;  but,  upon  a  second  hearing  by  the  Lord 
Chancellor,  performance  was  decreed,  the  award  having 
been  in  part  czecuted.(c) 

(a)  Eyre  v.  Good  and  another,  2  Hep.  in  Ch.  19.  Thompson  v. 
Noel  and  others,  1  Atk.  59.  Hall  v.  Hardy,  3  P.  Wins.  187.  See 
Berry  v.  Wade,  Ca.  temp.  Finch.  180  ;  and  17  Ves.  241. 

(6)   1  Rep.  in  Ch.  76.     See  Poole  v.  Pipe,  3  Rep.  in  Ch.  ii. 

(c)  Norton  v.  Mascall,  2  Rep.  in  Ch.  157.  ace.  Scott  v.  Wray,  1  Rep. 
in  Ch.  43. 

(1)  It  has  been  held  in  Virginia,  that  no  such  acquiescence  or  part 
performance  is  necessary,  to  authorize  the  interposition  of  a  court  of 
equity.  Smith  v.  Smith,  4  Randolph,  95. 

46 
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In  another  case  it  was  awarded.(a)  that  the  plaintiff 
should  pay  to  the  defendant  101.  at  a  particular  day,  and 
30/.  at  a  subsequent  day  named  in  the  award,  and  that 
the  other  party  should  procure  his  wife  to  join  with  him 
in  a  fine  and  deed  of  uses,  and  thereby  convey  certain 
premises  to  the  former  :(6)  the  10/.  was  paid  and  accept- 
ed, and  the  30/.  was  tendered  at  the  appointed  day,  but 
the  defendant  refused  to  fulfil  the  duty  imposed  upon  him  ; 
the  Master  of  the  Kolls  had  no  difficulty  in  decreeing-  a 
specific  performance. 

On  the  other  hand,  in  a  case(c)  where  the  plaintiff  in 
equity  had  not  himself  complied  with  the  directions  of  the 
arbitrators,  and,  upon  another  occasion(rf)  where  neither 
party  had  performed  any  part  of  what  was  awarded  to  be 
done,  the  Court  of  Chancery  refused  to  carry  the  respec- 
tive awards  into  execution. 

In  all  cases  a  court  of  equity  exercises  an  extensive  dis- 
cretion when  called  upon  to  enforce  obedience  to  an 
award.  Sometimes,  where  a  court  of  law  would  consider 
a  party  as  bound  to  performance,  a  court  of  equity  will 
refuse  to  compel  it  :  sometimes,  where  in  a  court  of  law, 
an  award  could  not  be  supported,  equity  will  decree  it  to 
be  performed  (1) 

(a)  Hall  v.  Hardy,  3  P.  Wms.  187. 

(b)  See,  as  to  this  point,  Emery  v.  Wase,  5  Ves.  848. 

(c)  Ewes  and  Reeve  v.  Blaekwell,  Oa.  temp.  Finch.  22. 

(d)  Bishops  Webster,  Ab.  Eq.  Ca.  51. 

(1)  A  court  of  equity  will  decree  a  specific  performance  of  an  award 
to  convey  or  release  real  estate.  In  this  respect  awards  relating  to 
real  estate  stand  on  the  same  ground  as  agreements  directly  between 
the  parties  on  the  one  hand,  and  as  awards  respecting  personal  prop- 
erty, on  the  other.  Jones  v.  The  Boston  Mill  Corporation,  4  Picker, 
ing,  507.  The  question  was  discussed  in  Davis  v.  Havard,  15  Serg. 
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Thus,  it  has  been  determined  that  an  award,  not  con- 
prehending  all  the  matters  referred,  cannot  be  enforced  in 
equity,  as  not  being  consonant  to  the  submission  ;(a) 
whereas,  unless  the  submission  had  been  conditional,  in  a 
court  of  law,  as  we  have  seen,  this  would  form  no  objec- 
tion to  it. 

On  the  other  hand,  in  the  case  of  Norton  v.  Mansell(i) 
where  the  award  was  declared  to  be  extra-judicial,  and 
not  good  in  strictness  of  law,  yet,  under  all  the  circum- 
stances of  the  case,  the  Court  of  Chancery  decreed  per- 
formance. 

In  another  case,(c)  certain  disputes  concerning  lands 
having  been  referred,  the  arbitrators,  in  awarding  them  to 
one  party,  omitted  the  word  "  heirs"  though  by  no  means 
intending  to  limit  the  property  to  a  life  estate.  The  omis- 
sion being  pointed  out  to  them,  they,  by  a  writing  under 
their  hands  and  seals,  declared  that  they  meant  to  give  an 
estate  in  fee.  Many  years  afterwards,  these  premises 
were  conveyed  to  another  person,  and  it  was  attempted  to 
impeach  the  title,  on  the  ground  of  the  faultiness  of  the 
award  by  which  they  had  been  formerly  given.  But  the 
Lord  Chancellor,  having  examined  the  depositions  of  the 

(a)  Hidev.  Petit,  1  Ca  Ch.  185.  Colwcl  v.  Child,  ib.  85  ;  but  see 
Hide  v.  Cooth,  2  Vern.  1  08.,  also  diet,  by  Lord  Thurlow,  diss.  from 
Hide  v.  Cooth,  in  Price  v.  Williams,  3  Br.  Ch.  Ca.  163. 

(6)  2  Vern.  24.  2  Rep.  in  Ch.  157.  S.  C.  semble  ace.  Skip  v.  Cham- 
berlain, cited  Yin.  Arbit.  I.  a.  26.  in  notis. 

(c)  Scott  v.  Wray,  1  Hep.  in  Ch.  45  ;  see  Poole  v.  Pipe,  3  Rep.  in 
Ch.  11. 

&  Rawle,  165,  and  the  power  of  the  courts  to  compel  the  performance 
of  awards  relating  to  the  title  of  lands,  fully  sustained.  Pawling  v. 
Jackman,  6  Littel,  1.  This  power  was  assumed  in  McNeil  v.  Magee 
5  Mason,  244,  though  not  exercised.  Boyds  v.  Magruders,  2  Robinson 
Va.  761. 
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surviving  arbitrators,  and  consulted  with  two  of  the  judges 
upon  the  point,  decreed  against  the  claim  set  up  on  this 
ground  ;  though,  at  law,  it  seems  that  the  party  could  only 
have  been  benefited  to  the  extent  of  the  original  terms  of 
the  award.(6  1) 

(b)  In  the  case  just  cited,  the  arbitrators  had  provided,  that,  if  any 
doubt  arose  upon  the  wording  of  the  award,  they  should  be  at  liberty 
to  explain  them  ;  which  the  courts  of  law  have,  more  than  once,  deter- 
mined that  arbitrators  cannot  do.  See  2  Rol.  Lep.  215.  Cro.  Jao. 
584.  Winch  v.  Sanders  ;  nor  alter  the  award,  Irvine  v.  Elnon,  8  E. 
E.  54.  Palmer,  145. 

(1)  A  court  of  equity  will  correct  a  palpable  clerical  or  extra-judi- 
cial mistake  in  the  recitals  of  an  award,  and  decree  its  performance  as 
amended.  A  bill  for  this  purpose  came  before  Chancellor  Kent,  in 
Bouck  v.  Wilber,  4  Johnson's  Ch.  Rep.  405.  The  arbitrators,  to 
•whom  had  been  submitted  the  appraisement  of  a  lot  of  land,  in  setting 
forth  the  boundaries  of  the  tract,  had  described  a  lot  different  from  the 
one  described  in  the  submission,  and  which  they  had  correctly  apprais- 
ed. "  It  appears,"  said  the  Chancellor,  "  very  clearly  from  the  answer 
and  the  proofs,  that  the  arbitrators  did  appraise  and  determine  accord- 
ing to  the  articles  of  submission,  the  sum  which  the  defendant,  under 
all  the  circumstances  of  the  case,  ought  to  pay  for  the  fifty  acres  of 
land  which  he  occupied  and  claimed.  They  inadvertantly  made  a  mis- 
take in  setting  out  in  the  award  a  description  of  the  land,  and  the  de- 
scription takes  in  adjoining  land,  with  only  a  small  part  of  the  fifty 
acres.  The  mistake  is  too  palpable  to  be  denied,  but  it  was  a  mistake 
only  of  a  clerical  nature  in  drawing  up  the  award.  The  judgment  of 
the  arbitrators  was  truly  exercised  and  passed  upon  the  object  of  the 
submission  ;  and  the  appraisement  is  admitted  to  have  been  just  and 
fair  when  applied  to  the  defendant's  laud.  There  can  be  no  doubt, 
therefore,  that  the  defendant  is  bound,  in  good  faith,  and  in  conscience, 
to  fulfil  the  award  on  his  part,  according  to  the  judgment  and  manifest 
intent  of  the  arbitrators  :  and  the  mistake  in  the  description  of  the 
boundaries  of  the  laud  ought  to  be  corrected  according  to  the  truth  of 
the  case,  and  the  intention  of  the  parties  concerned.  Had  the  arbi- 
trators appraised  a  different  tract  of  land,  instead  of  the  fifty  acres 
possessed  by  the  defendant,  there  would  have  been  good  ground  for 
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The  same  principle  appears  to  have  been  acted  upon  in 
another  instance,(«)  where  the  Court  refused  to  reverse  a 
decree,  on  a  bill  of  review,  which  had  been  made  sixteen 
years  before,  in  consequence  of  a  reference  to  settle  the 

(a)  Goddard  v.  Goddard.  1  Rep.  in  Ch.  74. 

rejecting  the  award  as  dehors  the  submission.  But  here  the  determin- 
ation was  upon  the  very  matter  in  dispute,  and  the  judgment  of  the 
arbitrators  is  not  questioned.  The  plaintiffs  are  only  seeking  the  ben- 
efit of  that  judgment,  and  to  be  relieved  from  a  plain  mistake  which 
impedes  it.  They  are  certainly  entitled  to  relief  upon  the  plainest 
principles  of  justice  ;  and  they  can  obtain  it  consistently  with  the  gen- 
eral doctrine  of  the  Court,  and  the  language  of  all  the  cases. 

"  In  Norton  v.  Mascall,  2  Vern.  24,  an  award  was  made  not  bind- 
ing, as  the  case  says,  by  form  of  law.  Each  party  had  a  duty  to  per- 
form under  it.  The  one  was  to  pay  and  execute  a'  release,  and  the 
other  to  assign  securities.  And  though  '  the  award  was  extra-judicial, 
and  not  good,  in  strictness  of  law,  yet  the  Lord  Chancellor  decreed  it 
should  be  performed  in  specie.'  It  seemed  to  be  well  understood  in 
many  of  the  cases  referred  to  in  Underbill  v.  Van  Cortlandt,  2  Johns. 
Ch.  Rep.  339,  that  such  mistakes  of  an  extra-judicial  nature,  and  not 
bearing  upon  the  judgment  of  the  arbitrators,  were  to  be  corrected.  It 
was  assumed  in  that  case,  and  in  Shepard  v.  Merrill,  2  Johns.  Ch.  Eep. 
296,  that  a  mistake  in  a  matter  of  fact  attending  an  award,  could  be 
relieved  ;  and  though  the  decree  in  the  former  case  has  been  since  re- 
versed by  the  Court  of  Errors,  it  was,  as  I  understood,  on  the  ground 
of  misconduct  in  the  arbitrators  or  the  party  ;  and  I  believe  I  may 
venture  to  conclude  that  the  whole  law  of  that  case  remains  sound  and 
unshaken." 

An  award  in  some  respects  partakes  of  the  nature  of  a  judgment  of 
a  court  which  the  parties  have,  by  their  agreement,  vested  with  a  final 
jurisdiction  of  the  subject  matter  of  the  submission.  In  other  re- 
spects it  partakes  of  the  nature  of  a  contract  between  the  parties, 
which  they  have,  by  their  submission,  authorized  the  arbitrators  to 
make  for  them,  and  by  which  they  are  conclusivsly  bound.  It  is  in 
the  latter  character  alone,  that  an  award  is  treated,  when  courts  of 
equity  have  interfered  and  undertaken  to  enforce  specific  performance. 
Ballance  v.  Underbill,  3  Scammon,  453. 
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differences  between  the  parties,  though  the  plaintiff  in  the 
bill  of  review,  assigned  for  error,  that  the  cause  having 
been  referred  to  four  commissioners,  three  only  had  certi- 
fied ;  that  the  lease,  on  which  he  now  insisted,  was  not 
then  in  issue,  and  that  he  had  never  assented  to  the  certi- 
ficate. 

In  a  late  case  of  the  Attorney  General  v.  Clements,  an 
information  at  the  instance  of  the  trustees  of  St.  John's 
Hospital  had  been  filed,  and  subsequently  all  matters  in 
dispute  referred,  and  an  award  made,  and  confirmed  by 
the  Court  of  Chancery,  which  Court  were  now  called 
upon,  by  petition,  to  act  upon  the  award,  by  enforcing  the 
renewal  of  certain  leases  directed  by  the  award.  Lord 
ELDON,  Lord  Chancellor,  expressed  doubts  as  to  the  juris- 
diction of  the  Court,  but,  under  the  particular  circumstan- 
ces of  the  case,  and  it  being  shown  that  Lord  Hardwicke 
had  twice,  on  similar  applications,  acted  upon  the  award, 
the  Court  granted  the  prayer  of  the  petition.(a) 

The  proper  motion  to  a  court  of  equity,  in  case  of  non- 
performance  of  on  award,  under  such  circumstances  as 
allow  of  its  interference,  is,  that  the  defendant  may  stand 
comn)itted.(l)  Notice  of  which  motion  must  be  served, 
personally,  upon  the  party.(ft) 

It  may  not  be  out  of  place  to  introduce  here  the  case  of 
Hutchison  ».  Hodgson,(c)  where,  upon  a  reference  by  rule 
of  the  Common  Pleas,  after  a  bill  filed  in  the  Exchequer, 

(«)   1  Turner's  Kep.  58.      (l>)  3  Br.  Ch.  Rep.  359.      (c)  2  Austr.  361 


(1)  A  bill  in  Chancery,  which  makes  out  a  case  for  a  specific  per- 
formance of  an  award,  but  does  not  pray  for  general  or  special  relief, 
is  sufficient,  if  no  objection  be  taken  by  the  defendant,  and  he  answers 
on  the  merits  of  the  complaint,  and  submits  himself  to  the  decree  of 
the  court.  Smith  v.  Smith,  4  Randolph,  95. 
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the  award  directed,  that  all  suits  at  law  and  in  equity 
should  be  discontinued,  and  the,  Court  of  Exchequer  were 
moved  to  dismiss  the  bill  ;  but  the  Court  said,  "  You  have 
mistaken  your  remedy  ;  we  cannot  act  upon  the  award. 
If  the  plaintiff  proceed  in  his  bill,  your  wrvy  is  to  move  for 
an  attachment  in  the  court  of  which  the  submission  was 
made  a  rule  :  so  if  he  refuse  to  dismiss  his  bill." 

A  court  of  equity  will  not  compel  the  specific  perform- 
ance of  a  covenant  to  refer  disputes  to  arbitration.(a) 

A  party  cannot  be  compelled  to  discover  a  breach,  by 
which  he  may  charge  himself  with  the  penalty  of  a  sub- 
mission-bond.^ 1) 

(a)  See  6  Ves.  818.  ace.  diet,  by  Lord  Eldon,  Ld.  Oh.,  2  B.&P.  444. 

(b)  Bishop  v.  Bishop,  1  Rep.  in  Oh.  76. 

(1)  In  this  country,  there  is  in  many  of  the  states,  a  mode  of  en- 
forcing awards,  entirely  distinct  from  any  method  known  to  the  com- 
mon law,  or  from  the  process  pointed  out  by  the  Stat.  9  &  10.  Wilb.  3. 
Under  a  submission  by  rule  of  court,  or  by  an  agreement  in  the  mode 
provided  by  Statute,  the  award  is  reported  to  the  proper  court,  and  if 
accepted,  a  judgment  is  rendered  in  conformity  thereto,  which  may  be 
enforced  by  execution,  or  otherwise,  according  to  the  nature  of  the 
judgment.  Webster  v.  Lee,  5  Massachusetts,  334. 

There  are  various  statute  regulations  in  the  several  states  respect- 
ing this  mode  of  procedure,  but  in  some  of  the  states,  it  exists  as  a 
part  of  the  common  law  of  the  state.  It  bears  some  analogy  to  the 
mode  frequently  resorted  to  in  England,  of  taking  a  verdict  in  a  cause 
subject  to  the  award  of  referees  to  whom  the  cause  is  referred.  Judg- 
ment is  entered  upon  the  award  when  it  is  returned  into  court,  and  the 
usual  process  of  court  issues  to  enforce  it. 

In  Cunningham  v.  Howell,  1  Iredell,  9,  the  court  speak  of  its  exis- 
tence in  North  Carolina,  in  the  following  language : — "  From  a  period 
so  early  that  none  of  the  profession  know  when  it  did  not  exist,  the 
practice,  in  this  state,  has  been  to  enter  a  judgment  in  a  cause  for  the 
debt  or  damages  awarded.  It  probably  had  its  origin  in  consent  as  a 
confession  of  judgment  ;  which  the  party  preferred  to  being  exposed 
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to  process  of  contempt.  But,  however  it  arose,  it  has  received  the  ap- 
probation of  the  courts,  and  it  is  now  the  constant  usage.  Smith  v. 
McBee,  3  Devereaux,  531  ;  and  it  is  too  late  to  question  it  as  a  proper 
method  of  proceeding  on  awards." 

The  award  has  the  same  force  as  a  verdict  of  a  jury.  Williams  v. 
Craig,  1  Dallas.  314.  Duer  v.  Boyd,  1  Sergeant  &  Rawle,  203. 

The  referees  have  all  the  powers  of  arbitrators  in  other  cases,  and 
may  award  money  to  be  paid'or  specific  acts  to  be  done,  either  abso- 
lutely or  conditionally.  If  money  only  is  awarded  to  be  paid  imme- 
diately, an  execution  may  issue  as  in  other  cases  to  enforce  payment. 
If  the  judgment  is  prospective,  by  directing  money  to  be  paid  at  a 
future  time,  or  any  other  act  to  be  done  in  the  future,  the  remedy  is 
either  by  attachment,  or  by  action  on  the  judgment.  But  the  judg- 
ment must  conform  to  the  report  ;  the  whole  power  of  the  court  over 
the  reports  of  referees,  being  to  accept,  reject,  or  re-commit  them.  The 
court  can  neither  enlarge  or  diminish,  being  only  an  instrument  to  ex- 
ecute what  the  referees  have  previously  determined.  Commonwealth 
v.  The  Pejepscot  Proprietors,  7  Massachusetts,  399. 

If  the  award  directs  that  to  be  done,  which  is  within  the  ordinary 
terms  of  the  judgments  of  the  common-law  courts,  and  to  enforce  which 
the  known  executory  writs  will  be  the  appropriate  process,  such  writs 
will  be  issued  to  enforce  the  judgment.  Thus,  if  the  award  directs 
the  payment  of  money,  the  delivery  of  the  possession  of  lands,  or  the 
restoration  of  a  chattel,  the  writs  of  fieri  facias,  habeas  facias  posses- 
sionem,  retorno  )iabendo,  might  be  adequate  and  appropriate  means  of 
enforcing  a  judgment  on  an  award.  If  the  award  directs  a  matter  for 
the  enforcement  of  which,  the  usual  writs  of  execution  will  not  avail, 
such  as  an  execution  of  an  instrument  in  writing,  then,  from  the  neces- 
sity of  the  case,  an  attachment  must  be  resorted  to.  Shriver  v.  The 
State  of  Maryland,  9  Gill  &  Johnson,  1. 

But  if  the  payment  of  money  is  conditional  upon  the  performance  of 
some  act  by  the  other  party,  or  the  happening  qf  some  contingency, 
the  court  may  inhibit  the  execution  until  a  special  order  therefor.  Or 
where  the  award  requires  one  party  to  pay  money,  and  the  other  party 
to  do  some  act,  performance  of  which  could  not  be  enforced  by  execu- 
tion, the  court  will,  nevertheless,  accept  the  report  and  issue  execution 
to  compel  the  payment  of  the  money,  and  the  other  party  may  be  com- 
pelled to  perform  his  part  of  the  award,  by  attachment  or  otherwise. 
The  court  will  exercise  their  equitable  powers,  in  such  a  manner  as  not 
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to  suffer  either  party  to  elude  his  part  of  the  award,  and  will  impose 
such  terms  upon  him  as  shall  appear  necessary  to  oblige  a  compliance- 
Kunckle,  v.  Kunckle,  1  Dallas,  364.  Skillings  v.  CooHdge,  14  Massa- 
chusetts, 43. 

The  report  of  the  referee  is  not  a  judgment,  but  the  foundation  of  a 
judgment,  and  it  is  not,  therefore,  necessary  that  he  should  report  a 
formal  judgment  but  only  such  facts  as  will  authorize  the  court  to  pro- 
nounce. Thus,  upon  the  reference  of  an  appeal  from  a  decree  for  the 
allowance  of  an  account,  by  the  probate  court,  the  referee  reported  that 
the  appellee  should  recover  his  costs  of  reference,  and  costs  of  court. 
There  was  a  motion  to  re-commit  the  report,  that  the  referee  might 
amend  the  report,  and  find  that  the  decree  of  the  probate  court  be 
affirmed.  The  court  held,  that  the  direction  that  the  appellee  should 
recover  his  costs,  sufficiently  implied  that  the  appeal  was  not  sustained, 
and  directed  a  judgment  to  be  entered  affirming  the  decree.  Brown  v. 
Cochran,  11  New  Hampshire.  199. 

The  award  must  be  followed  strictly  by  the  judgment,  the  court 
having  no  authority  to  depart  from  the  determination  of  the  referees. 
Commonwealth  v.  The  Pejepsot  Proprietors,  7  Massachusetts,  399. 
But  if  the  party  in  whose  favor  the  award  is  made,  remit  a  portion; 
judgment  may  be  entered  for  the  balance.  Phelps  v.  Goodman,  14 
Massachusetts,  252.  If  the  referee  reports  upon  matters  not  contain- 
ed in  the  submission,  the  court  have  no  power  to  accept  his  report  and 
render  judgment  thereon.  Tudor  v.  Peck,  4  Massachusetts,  242. 

Upon  a  conditional  award,  it  is  erroneous  for  the  court  to  render  a 
judgment  to  take  effect  immediately,  and  issue  execution  thereon. 
Thus,  where  referees  reported  that  one  of  the  parties  was  indebted  to 
the  other  in  a  certain  sum,  for  which  the  latter  held  his  note  ;  it  was 
held  erroneous  for  the  court  to  render  judgment  on  such  a  report,  for 
the  amount  of  the  note  so  held.  Day  v.  Laflin,  6  Mctcalf,  280. 

To  authorize  a  judgment,  all  the  formalities  required  by  statute 
must  be  strictly  complied  with.  Hollenbeck  v.  Flemming,  6  Hill,  303. 
Hart  v.  James,  1  Dallas,  355.  Barre  v.  Affleck,  2  Yeates,  274.  Dodge 
v.  Waterbury,  8  Cowen,  136. 

The  jurisdiction  of  the  court  to  render  judgment  upon  an  award  or 
report,  is  derived  altogether  from  the  statute  provisions,  or  from  the 
consent  of  the  parties,  expressed  in  the  submission,  or  implied  from 
usage.  Whenever,  therefore,  a  cause  is  referred  which  is  not  within 
the  statute,  and  there  is  in  the  submission,  a  provision  merely,  that  the 
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referees  shall  report,  or  that  the  report  shall  be  made  a  rule  of  court ; 
such  submission  will  not  authorize  a  judgment  upon  the  report.  Green 
T.  Patchen,  13  Wendell,  293.  Camp  v.  Root,  18  Johnson,  22.  Miller 
v.  Vaughan,  1  Johnson,  315.  Stevenson  v.  Becker,  Ib.,  492.  Johnson 
v.  Parmely,  17  Johnson,  129. 

But  if  the  stipulation  of  the  parties  provides  that  a  judgment  shall 
be  entered  upon  a  report  or  award,  and  judgment  is  entered  according- 
ly, the  parties  are  concluded  by  their  agreement,  and  cannot  be  heard 
to  allege  that  the  reference  and  judgment  were  not  warranted  by  law- 
The  agreement  of  the  party  operates  as  an  estoppel.  Having,  by  his 
own  agreement,  authorized  his  opponent  to  take  judgment,  he  ought 
not  to  be  heard  to  question  it.  He  has  led  the  other  party  to  rely  up- 
on  a  judgment ;  and  good  faith  requires  that  the  agreement  should  be 
truly  and  accurately  observed.  Yates  v.  Russell,  17  Johnson,  461. 
Green  v.  Patchen,  13  Wendell,  293.  Ex  parte  Wright,  6  Cowen,  399. 
Farrington  v.  Hamblin,  12  Wendell,  212. 

Such  agreement  will  be  equally  binding,  although  not  made  in  refer- 
ence to  a  pending  suit.  A  consent  that  judgment  shall  follow  the 
award,  derives  no  strength  from  the  fact  that  suits  have  been  brought. 
Such  consent  is  an  authority  to  do  whatever  is  necessary  to  effect  the 
object  of  the  stipulation  ;  among  other  things,  to  appear  for  the  other 
party,  or  to  retain  an  attorney  to  appear  for  him.  He  may  thus  give 
the  court  jurisdiction  over  his  person  or  his  property.  Hughes  v.  By- 
water,  4  Hill,  551. 

In  some  of  the  states,  however,  it  has  been  held  that  an  agreement 
that  judgment  should  be  entered  on  the  award,  did  not  authorize  the 
courts  to  take  cognizance  of  the  case.  Cromwell  v.  March,  1  Breeze, 
230.  Davis  v.  M'Connell,  3  Stewart,  492. 

In  Massachusetts,  a  justice  of  the  peace  has  no  authority  to  render 
judgment  on  an  award  or  a  report  of  referees,  and  issue  execution 
thereon.  Worthen  v.  Stevens.  4  Massachusetts,  448.  Kingsley  v.  Bill, 
9,  Ib.,  198. 

The  report  of  the  referee  is  not  itself  a  judgment,  it  is  only  the 
foundation  for  the  rendition  of  a  judgment  by  the  court  to  which  it  is 
returned,  and  it  is  not,  therefore,  necessary  that  he  should  report  a  formal 
judgment.  The  court  may  act  upon  that  which  is  necessarily  implied 
from  his  report,  although  not  expressly  stated.  Brown  v.  Cochran, 
11  New  Hampshire,  199. 


CHAPTER   VIII. 


RELIEF    FROM     PERFORMANCE. 

THE  grounds  upon  which  a  party,  after  having  submit- 
ted to  a  reference,  may  resist  performance  of  what  the  ar- 
bitrators direct,  are  twofold: — such  as  are  extrinsic  to,  or 
appear  upon  the  face  of  the  award. 

To  the  former  class  belong  all  objections  aris- 

f^^k  ?  'z  yi  s  tc 

ing  out  of  the  misconduct  or  mistake  of  the  arbi-     , .     . 
trators,   or   their   inability   to    judge,   from   not 
being  made  acquainted  with  all  the  circumstances  of  the 
case. 

To  what  extent  these  objections  shall  prevail,  has  been 
already  discussed ;  we  are  now  to  consider  in  what  shape 
they  must  be  brought  before  the  eye  of  the  Court. 

By  the  stat.  9  and  10  W.  3.  c.  15.  §  2.,  it  is  enacted, 
"  That  any  arbitration  or  umpirage  procured  by  corrup- 
tion or  undue  means,  shall  be  judged  and  esteemed  void 
and  of  none  effect,  and  accordingly  be  set  aside  by  any 
court  of  law  or  equity,  so  as  complaint  of  such  corruption 
or  undue  practice  be  made  in  the  court  where  the  rule 
is  made  for  submission  to  such  arbitration  or  umpirage, 
before  the  last  day  of  the  next  term,  after  such  arbitration 
or  umpirage  made  and  published  to  the  parties  ;  any 
thing  in  the  act  of  parliament  to  the  contrary  notwith- 
standing." (1) 

(1)  A  party  is  not  precluded  from  moving  to  set  aside  an  award,  by 
an  express  agreement  in  the  submission,  that  no  action  or  suit  at  law 
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This  clause,  however,  is  not  to  be  construed  too  strictly ; 
any  other  objections,  which  are  plainly  dchors  the  award, 
may  be  urged  in  the  same  manner  as  those  founded  upon 
corrupt  conduct :  such  as,  tha*.  the  arbitrators  or  umpire 
have  altered  the  award,  after  notice  to  the  parties  of  its 
being  executed,  and  ready  for  delivery  ;  («)  that  they  had 
not,  at  the  time  of  making  the  award,  sufficient  documents 
or  information  from  which  to  draw  a  correct  opinion.  (6) 

This  class  of  objections  may  form  the  subject  of  a  direct 
application  to  the  Court  to  set  aside  the  award  ;  but  they 
cannot  be  shewn  for  cause  against  a  rule  for  an  attach- 
ment for  non-performance  ;  (c)  nor  can  the  improper  con- 
duct or  partiality  of  the  arbitrators  be  pleaded  in  bar  to  an 
action  upon  the  award  or  the  submission,  (d) 

But  where  a  party  had  become  bankrupt,  after  award 
made,  the  Court  refused  to  set  it  aside,  saying,  that,  if  an 
action  be  brought  on  an  award  and  bankruptcy  be  any 
answer  to  it,  it  may  be  pleaded,  but  is  not  fit  to  be  decided 
on  motion,  (e) 

And  the  Court  refused,  on  motion,  to  set  aside  an  award 
on  the  ground  that  the  submission  had  been  obtained  by 
fraud :  the  application,  it  was  said,  should  have  been  to  set 
aside  the  order  making  the  submission  a  rule  of  court.(/) 
An  opinion  was  expressed,  that,  if  an  action  were  brought 

(a)  Henfree  v.  Bromley,  6  E.  R.  310. 

(b)  Zachary  v.  Shepherd,  2  T.  R.  781. 

(c)  Holland  v.  Brooks,  6  T.  R.  161. 

(d)  Braddick  v  Thompson,  8  E.  R.  344. 

(e)  Snook  v.  Hellyer,  2  Chit.  Rep.  43. 
(/)  Sackett  v.  Owen,  2  Chit  Rep.  38. 

or  in  equity,  shall  be  commenced  or  prosecuted  to  impeach  the  award. 
Mackay,  in  re,  2  Adolphus  &  Ellis,  356. 
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on  the  award,  the  defendant  might  plead  no  submission, 
and  shew  the  fraud,  which  would  authorize  him  to  treat  it 
as  no  submission  :  or,  if  an  action  were  brought,  that  the 
defendant  might  plead  no  award,  and  shew  that  the  sub- 
mission had  been  obtained  by  fraud.(a) 

The  mode  of  setting  aside  an  award  is  by  application  to 
the  court  in  which  the  action  was  depending,  when  the 
reference  is  by  rule  of  court  or  order  of  nisi  prius :  (1)  or 
if  there  be  no  action  depending  in  the  Court,  of  which  the 
submission  is  made  a  rule  under  the  statute.  Unless  the 
application  be  founded  on  some  objection  to  the  legality  of 
the  award  appearing  on  the  face  of  it,  there  must  be  an 
affidavit  stating  the  grounds  upon  which  it  is  made  :  and 
it  is  usual  to  have  an  affidavit  of  facts  in  answer  to  the 
application.(6  2) 

By  a  rule  of  the  Court  of  King's  Bench  (E.  T.  1821,)  it 
was  ordered  that,  in  future,  where  a  rule  t3  shew  cause  is 
obtained  in  that  Court  to  set  aside  an  award,  the  several 
objections  thereto,  intended  to  be  insisted  upon  at  the  time 
of  making  the  rule  absolute,  shall  be  stated  in  the  rule  to 
shew  cause.(c) 

Where  the  reference  is  by  rule  of  court,  or  order  of  nisi 

(a)  Ib.  by  Gibbs.  G.  J.,  and  Thompson,  B. 
(6)  Tidd.  Prac.  (8th  edit.)  897.  (c)  See  4  B.  and  A.  539. 

(1)  Where  the  parties   have  submitted  a  case  to  arbitration  without 
an  order  or   rule  of  court,  the  court   will  not  interfere  to  afford  relief 
from  the  award,  for  any  cause  whatever,  but  will  leave  the  party  to  his 
remedy  in  equity.     Cranston  v.  Kenny,  9  Johnson,  212. 

(2)  Affidavits  may  be  introduced  to  prove  partiality  or  misbehavior 
in  the  arbitrators,  but  not  a  mistake  in  law  or  in  fact.      The  latter  ob- 
jection must  appear  on  the  face  of  the  award.      Pleasants  v.  Ross,  1 
Washington,  156. 
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prius,  there  being-  a  cause  then  depending-,  the  affidavits 
in  support  of,  or  in  answer  to  the  rule  for  setting-  aside  an 
award,  must  be  entitled  in  the  cause ;  after  the  rule  nisi 
for  attachment,  the  affidavits  in  answer  must  be  entitled 
"The  King-  v—  — "(1)  Where  the  submission  is  made 
a  rule  of  court  under  the  statute,  there  being1  no  cause 
depending-,  it  is  not  necessary  that  the  affidavits  should  be 
entitled,  or  they  may  be  entitled,  "  In  the  matter  of,"  &c. 
In  practice  it  is  usual,  when  a  rule  for  an  attachment  is 
moved  for,  to  oblige  the  party  who  complains  of  the 
award,  to  move  to  set  it  aside,  unless  the  objections  ap- 
pear on  the  face  of  it ;  and  then  both  rules  come  on  to- 
gether. This  gives  the  other  side  an  opportunity  of  an- 
swering the  allegations  on  which  the  objections  to  the 
award  are  founded  (a) 

In  the  case  of  Harrison  v.  Grundy,(6)  the  Court  held, 
that  they  could  not  entertain  any  application  to  set  aside 
an  award,  until  the  submission  were  made  a  rule  of  court ; 
and  that  a  consent  in  the  submission-bond  to  make  the 
award  a  rule  of  court,  instead  of  the  submission,  would 
not  warrant  their  interposing.  But,  upon  a  subsequent 
occasion,(c)  in  the  Common  Pleas,  it  having  been  objected 
that  an  agreement  to  make  the  award  a  rule  of  court, 
would  not  authorize  an  application  to  make  the  submission 
a  rule  of  court  also  ;  and  the  last-mentioned  case  of  Harri- 
son v.  Grundy  being  cited,  the  Court  disallowed  the  objec- 
tion, at  the  same  time  declaring,  that  the  case  adduced 
was  entitled  to  very  little  credit. 

(a)  See  Tidd.  Prac.  897.,  and  5  E.  K.  21  n.          (b)  Strange,  1 178. 
(c)  Soilleux  v.  Herbst,  2  Bos.  and  Pull.  444. 

(1)  Rex  v.  The  Sheriff  of  Middlesex,  2  Meeson  &  Welsby,  107. 
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Still  more  recently,  (a)  in  the  Court  of  King's  Bench, 
where,  in  shewing  cause  against  a  rule  for  setting  aside 
an  award,  it  was  urged  that  the  Court  could  not  entertain 
jurisdiction  of  the  matter,  because  the  consent  in  the  sub- 
mission-bond was,  to  make  the  award  a  rule  of  court  in- 
stead of  the  submission,  and  the  same  case  of  Harrison  v. 
Grundy  was  cited ;  the  Court  referred  to  a  case,  (6)  fur- 
nished by  the  Master,  where  the  submission  providing, 
that  the  award  should  be  made  a  rule  of  court  instead  of 
the  agreement  to  submit,  was  held  to  be  no  objection,  and 
this,  Lord  ELLENBOROUGH  said,  was  "  the  later  and  more 
sensible  determination,  and,  therefore,  the  Court  would 
abide  by  it." 

It  would  seem,  from  one  case,  that  the  submission  may 
be  made  a  rule  of  court,  after  the  award  is  delivered.(c  1) 

The  time  within  which  the  motion  to  set  aside  an  award 
for  any  extrinsic  objections  must  be  made,  is,  as  we  have 
seen,  limited  by  statute. 

In  one  instance,(rf)  where  it  was  a  question  whether 
an  application  to  set  aside  an  award  came  too  late,  the 
award  being  under  a  submission  within  the  statute  of  Wil- 
liam, Lord  MANSFIELD  observed  that  the  first  clause  of  that 
act  was  inaccurately  penned,  yet  that  the  meaning  of  it 
was  sufficiently  explained  by  the  proviso  in  the  second 
section  ;  and  his  Lordship  said  he  was  extremely  clear, 
from  the  words  of  the  proviso,  that  the  time  of  objecting 

(a)  Pedley  v.  Westmacot,  3  E.  K.  603. 
(A)  Powell  v.  Phillips,  E.  30  G.  3. 

(c)  Alardes   v.    Cambel,  1  Barnard,  1 52.     See  Spettigue  v.  Carpen- 
ter, 3  P.  Wms.  362. 

(d)  Freame  and  wife  v.  Pinnegar,  Cowp.  23. 

(1)  McKinney  v.   Newcomb,  5  Cowen,  425.  Vasque,  ezparte.  Ib.,  29. 
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to  an  award  is  expressly  limited  to  the  last  day  of  the  term 
next  after  it  is  published.  Lord  Mansfield  also  declared 
that,  where  no  objection  is  made  within  the  limited  time, 
the  other  side  may  apply  for  an  attachment  to  enforce  the 
performance  of  the  award. 

The  Court  will  not,  on  the  last  day  of  term,  take  a  mo- 
tion for  a  rule  nisi  to  set  aside  an  award ;  nor  can  counsel 
be  heard  on  that  day,  to  shew  cause  against  such  a  rule ; 
but  the  same  must  be  enlarged  and  made  peremptory  for 
the  next  ensuing  term,  and  when  the  submission  is  by 
bond  or  other  writing  under  the  statute,  application  to  set 
aside  the  award  must  be  made  before  the  last  day  of  the 
term  next  after  it  is  made.(a) 

It  has  been  determined  that  this  restriction,  in  point  of 
time,  imposed  by  the  statute,  is  not  confined  to  objections 
grounded  upon  the  misconduct  of  the  arbitrators,  but  ex- 
tends to  all  direct  applications  for  relief  under  the  award.(i) 
In  one  case,  Lord  KENYON  said  :  "  After  the  best  consider- 
ation that  I  can  give  the  subject,  and  I  have  frequently 
turned  it  in  my  mind,  since  the  case  first  came  before  the 
Court,  I  am  of  opinion,  that  the  sound  construction  of  the 
Act  of  Parliament  is,  that  if  a  motion  be  made  to  set  aside 
an  award  for  extrinsic  matter,  it  must  be  made  within  the 
time  limited  by  the  act,  namely,  before  the  end  of  the  next 
term;  but  that  an  application  for  an  attachment,  for  not 
performing  an  award,  may  be  resisted  at  any  time  for  de- 
fects appearing  upon  the  face  of  the  award  itself."  (c) 


(a)  Tidd.,  Praot.  898. 

(b)  Zachary  v.  Shepherd,  2  T.  R.  781.     Lowndes   v.  Lowndes,  1  E. 
R.  276.     Barnes,  55. 

(c)  Pedley  v.  Goddard,  7  T.  R.  73.     See  Auriol  v.  Smith,  I  Turner, 
125. 
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A  distinction,  however,  is  to  be  observed  between  cases 
where  the  submission  is  by  rule  of  court  under  the  statute 
and  where  it  is  by  verbal  agreement,(et)  or  by  order  of 
nisiprius  ;(b)  to  these  latter  cases,  the  statutory  limitation, 
as  to  the  time  of  applying  for  relief,  does  not  extend. 
Upon  one  occasion,  where  an  award  was  made  under  an 
order  of  nisi  prius,  and  the  party  suffered  a  whole  term 
to  elapse  before  he  applied  for  relief,  the  Court  refused  to 
entertain  the  objection  that  he  came  too  late.(c) 

In  a  recent  case  of  a  reference  by  consent  under  a 
judge's  order,(rf)  the  Court  of  Common  Pleas  said,  that 
the  limitation  of  the  act  applied  only  to  cases  where  an 
original  authority  was  given  by  it  :  that,  where  a  cause 
was  referred  to  arbitration,  the  Court  still  reserved  a  su- 
perintending authority  over  the  award,  and  that  it  was 
discretionary  with  them  to  afford  relief,  even  though  the 
time  limited  by  the  Act  of  Parliament  had  elapsed.  But 
in  the  exercise  of  this  discretion,  the  Court  declared  that 
they  should,  in  general,  prescribe  to  themselves  the  same 
rule  as  the  statute  had  prescribed  to  them  in  certain  cases  ; 
and  that,  although  under  particular  circumstances  they 
might  think  proper  to  interfere,  yet  that  they  by  no  means 
intended  to  hold  out  to  parties,  that  applications  to  set 
aside  awards,  where  the  submission  had  not  been  entered 
into  by  bond,  might  be  made  at  any  distance  of  time. 

When  a  cause  has  been  referred,  and  an  award  made, 


(a)  Semble,  see  Ansell  v.  Evans,  7  T.  R.   1. 

(b)  Anderson,  v.  Coxeter,  Strange,  201.     Lucas  ex  dem.  Markham,  v. 
Wilson,  Burr.   701  ;  and  see  Borrowdale  v.  Mitchener,  3  B.  &  P.  244, 
and  9    Ves.  453. 

(c)  Synge  v.  Jervoise,  8  E.  R.  465. 

(d)  Rogers  v.  Dallimorc,  1  Marshall  Rep.  471. 

48 
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a  party  cannot  move  to  enter  a  non-suit  in  the  action,  un- 
less this  be  directed  by  the  award.(a) 

In  one  case,  where  there  was  a  suggestion  of  partiality 
on  the  part  of  the  arbitrator,  the  Court  seemed  to  think 
that,  although  this  formed  no  defence  to  an  action  on  the 
bond  of  submission,  yet  that  the  party  might  not  be  with- 
out his  remedy,  if  a  proper  case  were  laid  before  the 
Court  upon  affidavit,  since  he  might  move  for  discharging 
so  much  of  the  rule  for  making  the  submission  to  the 
award  a  rule  of  court,  as  restrained  him  from  bringing  any 
bill  in  equity.(6) 

An  application  to  have  an  award  referred  back  to  the 
arbitrator  must  be  made  within  the  time  limited  by  stat- 
ute,^) and  where  such  application  was  made  on  an  affi- 
davit that  the  party  had  procured  new  evidence  since  the 
reference,  the  Court  held  that  the  affidavit  must  state  that 
there  was  some  surprise,  and  that  the  evidence  was  such 
as  a  reasonable  diligence  could  not  have  obtained,  and 
could  not  have  been  reasonably  anticipated.((Z  1) 

(a)  Peters  v.  Anderson,  1  Mai-shall  Rep.  238. 

(b)  Braddick  v.  Thompson,  8  E.  R.  344. 

(c)  Zachary  v.  Shepherd,  2  T.  R.  781. 

(d)  Eardley  v.  Otley,  2  Chit.  Rep.  42. 

(1)  An  award  directed  that  the  verdict,  which  had  been  taken  sub- 
ject to  a  reference,  should  stand  for  the  plaintiff,  but  that  the  damages 
should  be  reduced  to  a  certain  sum  named.  And  if  upon  a  case  stat- 
ed by  the  arbitrator,  the  court  should  be  of  opinion  that  the  defendant 
was  liable  only  for  certain  acts,  the  damages  were  to  be  further  redu- 
ced, or  if  not  liable  at  all,  the  verdict  should  be  entered  for  the  defend- 
ant. Upon  a  motion  to  enter  the  verdict  for  the  smaller  sum,  or  for 
the  defendant,  the  court  held  this  to  be  virtually  an  application  to  set 
aside  the  award,  and  that  it  should  have  been  made  within  the  time 
limited  for  that  purpose.  Anderson  v.  Fuller,  4  Meeson  &  Welsby, 
470.  See  also  Barton  v.  Ransom,  3  Meeson  &  Welsby,  322. 
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The  second  class  of  objections  which 

.  Objections  on  the 

may  be  taken  to  an  award,  are  such  as  face  of  the  award- 

appear  upon  the  face  of  it,  arising  from 
a  want  of  some  of  those  qualifications  which  have  been 
enumerated  as  essential  to  its  validity,  or  from  the  arbitra- 
tor having  stated  the  reasons  upon  which  he  grounded 
his  decision,  and  having  clearly  mistaken  the  law. 

Such  objections  may  form  the  basis  of  a  direct  applica- 
tion to  the  Court  to  set  aside  the  award  ;(«)  or  they  may 
be  urged  in  pleading  to  an  action  for  non-performance,  or 
in  answer  to  a  bill  in  equity  to  compel  performance  of  the 
award  ;  or  in  shewing  cause  against  a  motion  for  an  at- 
tachment. 

In  respect  of  the  time,  within  which  a  party  may  avail 
himself  of  such  objections,  there  is  no  limit,  except  when 
he  founds  upon  them  a  direct  motion  to  the  Court  for  re- 
lief, in  which  case,  they  are  governed  by  the  same  rule  as 
any  extrinsic  matter  so  brought  forward. 

The  distinction  taken  is  this,  that  if  there  be  a  palpable 
objection  upon  the  face  of  an  award,  the  proceeding  to  set 
it  aside  must  be  within  the  time  limited  by  statute  ;  but 
that  it  is  competent  to  the  Court,  after  that  time  has  elaps- 
ed, to  attend  to  the  objection,  where  an  application  is 
made  to  enforce  the  award  by  attachment,  in  the  same 
manner  as  if  an  action  be  brought  upon  an  award,  on  the 
face  of  which  there  is  a  palpable  objection.(6) 

(a)  Lowndes  v.  Lowndes,  1  E.  K.  276.  Kent  v.  Elstob  and  others, 
3  E.  R.  13  ;  but  see  Hutchins  v.  Hutchins,  And.  297,  where  it  is  said 
that  the  Court  will  not  set  aside  an  award  for  defects  appearing  on  the 
face  of  it. 

(4)  See  Judgment  of  Sir  Thomas  Plumer,  Vice  Chancellor,  Auriol 
v.  Smith,  1  Turner  Rep.  125. 
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Under  whichever  class  of  objections  the  application  for 
relief  is  made,  it  must  rest  on  a  good  foundation,  or  the 
rule  will  be  discharged  with  costs  :  "  awards  are  not  to 
be  set  aside,  and  motions  made  for  that  purpose,  on  slight 
grounds."(a) 

And  the  Court  will  not  grant  a  second  rule  to  set  aside 
an  award,  when  a  previous  rule  for  that  purpose  has  been 
discharged.(fi) 

Upon  a  reference  of  actions  and  an  award  of  a  sum  to 
be  paid  by  each  party,  the  one  entitled  to  the  larger  sum 
brought  an  action  for  it  in  the  King's  Bench,  in  order  to 
make  the  opposite  party's  set-off  subject  to  the  lien  of  his 
attorney  for  his  costs,  and  the  Court  of  King's  Bench  re- 
fused to  interfere  either  by  enforcing  the  set-off  or  order- 
ing the  award  to  be  cancelled,  it  was  admitted  that  there 
was  no  precedent  of  a  court  having  directed  an  award  to 
be  delivered  up  to  be  cancelled  (c) 

It  seems  that  acquiescence  in  an  award  by  the  party 
who  seeks  afterwards  to  overturn  it,  will  operate  unfavor- 
ably to  his  case.  Thus,  on  one  occasion,  it  had  been  di- 
rected by  an  order  of  reference,  that  the  costs  of  reference, 
and  the  award,  should  be  paid  by  the  defendant.  The 
plaintiff  moved  to  set  aside  the  award,  having  previously 
received  the  above-mentioned  costs,  and  the  Court  refused 
to  entertain  the  motion,  saying  that,  if  no  award  had  been 
made,  no  costs  would  have  been  due  ;  that,  by  accepting, 
the  costs  of  the  award,  the  plaintiff  had  admitted  the 
validity  of  the  award,  and  could  not  now  say  that  it  was 
d) 

(a.)  By  Lord  Ellenborough,  Ch.  J.,  2  Chit.  Jt«p.  44, 
(4)  In  re  Hellyer,  2  Chit.  Rep.  265. 

(c)  Symonds  v.  Mills,  8  Taunt.  526. 

(d)  Kennard  v.  Harris,  2  B.  &  C.  801. 
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In  another  case,  five  parties  agreed  to  refer  the  direction 
of  certain  expensive  improvements,  and  the  apportioning1 
of  the  expense  amongst  them  to  an  arbitrator,  the  submis- 
sion bearing  that  the  award  should  be  pronounced  "  be- 
twixt and  the  day  of  (omitting  the  usual 
words  next  to  come,)  or  between  any  further  day  to  which 
this  submission  may  be  prorogated,  and  which  he  (the  ar- 
bitrator) is  hereby  empowered  to  do  at  pleasure."  Three 
of  the  parlies  signed  the  submission  in  March,  1811,  the 
arbitrator  prorogated  the  submission  on  Nov.  8,  1811,  and 
Nov.  2,  1812.  The  two  other  parties  signed  the  submis- 
sion, one  on  March  20,  1813,  the  other  on  April  9,  1813, 
and  the  award  was  pronounced  in  May,  1813,  when  the 
work  was  completed.  An  attempt  was  made  to  get  rid  of 
the  award  on  the  ground  that  the  time  had  expired,  the 
arbitrator  not  having  the  power  to  make  the  two  proroga- 
tions before  all  the  parties  had  signed  the  submission.  But, 
it  appearing  that  the  party  resisting  the  award  had  seen 
the  work  going  on  in  the  interval  between  1811  and  1813, 
without  intimating  any  such  objection,  he  was  considered 
to  have  waived  it,  and  not  to  be  at  liberty  to  take  advan- 
tage of  it  after  the  completion  of  the  work.(a) 


If  the  reference  be  solely  the  act  of  the 

Relief  in   equity. 

parties,   without   the    intervention    of  a 
court,  no  direct  application  can,  it  seems,  be  made   to  a 
court  of  equity  for  relief  which  is  not  founded  upon  a  sug- 
gestion that  the  arbitrators  have  been  actuated  by  corrupt 
motives,  or  have  exceeded  their  authority ;  or  unless  the 


(a)  Johnstone  v.  Cheap  and  others,  5  Dow's  Hep.  247. 
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award  appear  on  the  face  of  it  to  be  contrary  to  the  rules 
of  equity.(a  1) 

It  would  seem,  too,  that  awards,  made  under  a  submis- 
sion by  order  of  nisi  prius,  fall  under  the  same  rule.(6) 

It  has  recently  been  laid  down  that  a  bill  in  equity  can- 
not be  brought  to  set  aside  an  award  on  a  question  mere- 
ly of  fact,  within  the  province  of  the  arbitrators  and  decid- 
ed by  them  ;  that,  so  far,  however,  as  it  tends  to  prove  the 
misconduct  of  an  arbitrator,  evidence  of  the  merits  may  be 
gone  into.(c) 

The  cases  seem  rather  at  variance  on  the  question 
whether,  after  a  submission  has  been  made  a  rule  of  a  court 
of  law,  under  the  statute,  a  court  of  equity  can  grant  relief 
against  the  award. 

In  one  instance  where  the  submission  had  been  made 

(a)  Cavendish  v. ,  1  Ca.  Ch.  279.     See  Chicot  v.    Lequesne, 

2  Ves.  315.  Brown  v.  Brown,  1  Vern.  157.  Champion  v.  Wenham, 
Amb.  245.  Wills  v.  Maccarmick,  2  Wils.  149.  Whitacre  v.  Pawling, 
2  Vern.  229. 

(4)   1  Vern.  157.     (c)  Goodmans.  Sayers,  2  Jacob  and  Walker,  261. 

(1)  Where  one  of  the  parties  has,  by  fraud,  procured  an  award  in 
nis  favor,  a  court  of  equity  may  afford  relief,  even  after  the  award  has 
been  performed  by  the  other  party  ;  as  where  the  arbitrators  decided 
the  cause  upon  the  testimony  of  one  of  the  parties,  and  it  was  made 
clearly  to  appear  that  he,  knowingly,  testified  to  that  which  was  false. 
Bulkley  v.  Starr,  2  Day,  552.  But  an  award  will  not  be  set  aside,  in 
equity,  merely  on  the  ground  that  a  party  was  surprised  by  the  evi- 
dence of  a  witness,  whose  testimony  he  could  have  proved  to  be  false, 
if  the  arbitrators  would  have  allowed  him  time  to  procure  the  atten- 
dance of  other  witnesses.  Woodworth  v.  Vau  Buskirk,  1  Johnson's 
Ch.  Kep.  432. 

That  fraud  by  a  party,  in  procuring  an  award  hi  his  favor,  would 
furnish  ground  for  the  interference  of  a  court  of  equity,  seems  to  have 
been  assumed  in  the  case  of  Chuck  v.  Cremer,  17  Law  J.  Rep.  (N.  S.) 
Chanc.,  287. 
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a  rule  of  the  Court  of  Common  Pleas,  and  an  attachment 
had  been  obtained  for  non-performance  of  an  award,  an< 
injunction  was  granted  by  the  Court  of  Chancery  to  stay 
proceedings,  and  a  bill  for  relief  under  the  award  was  filed. 
The  Court  took  no  notice  of  an  objection  started,  that  the 
matter  had  been  examined  in  another  court.  The  Lord 
Keeper  dismissed  the  bill,  but  he  proceeded  upon  the 
ground  that  no  fraud  or  collusion  had  been  proved,  and  that 
the  damages  given  by  the  umpire  were  not  outrageous.(a) 
In  a  case  before  the  Court  of  Exchequer,(6)  a  question 
having  arisen  upon  the  operation  of  the  statute  of  William, 
the  Chief  Baron  observed  that,  before  the  statute  in  ques- 
tion was  passed,  agreements  made  in  any  cause  depend- 
ing in  a  court  of  law,  and  afterwards  made  rules  of  those 
courts,  had  equally  the  advantage  of  that  speedy  remedy 
which  was  given  upon  all  extra-judicial  agreements  by  the 
Act  of  Parliament  ;  but  yet,  that  they  were  liable  to  be 
inspected  by  courts  of  equity,  whether  they  were  not  at- 
tended by  circumstances  of  fraud  and  misbehavior  :  be- 
sides, as  the  law  formerly  stood,  if  courts  of  law  had  en- 
forced those  agreements  by  attachments,  for  proper  rea- 
sons, the  courts  of  equity  might  have  granted  their  injunc- 
tions :  with  respect  to  the  statute  of  William,  that  this 
statute  had,  indeed,  made  an  alteration  as  to  the  courts  of 
equity  in  this  respect,  since  it  enacted,  in  general,  that  no 
injunction  should  be  laid  on  such  an  attachment  ;  (c)  but  a 

(a)  Brown  v.  Brown,  1  Vern.  157. 

(b)  Alardes  v.  Cambell  and  another,  1  Barnardiston,  152. 

(c)  See  Franco  v.  Franco,  2  Cox  Ch.  Ca.  421,  where  an   injunction 
for  want  of  an  answer,  was  granted  to  restrain  the  defendants  from  all 
proceedings  at  law  against  the  plaintiff,  on  an   award,   for  payment  of 
money,  which  had  been  made  a  rule  of  the  Court  of  King's  Bench  ;  but 
sec  Eden  on  Injunctions,  43. 
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bill  to  discover  whether  or  not  there  existed  partiality  or 
improper  conduct,  was  left  as  stood  before,  and  would  not 
affect  the  proceedings  on  the  attachment.  And  his  Lord- 
ship cited  several  cases  where  bills  of  this  nature  had  been 
allowed  :  and  in  particular  one  instance,  where  a  submis- 
sion was  made  a  rule  of  the  Court  of  Common  Pleas,  yet, 
nevertheless,  the  Court  of  Exchequer  examined  all  the 
circumstances  of  the  award,  which  related  to  the  par- 
tiality of  it. 

In  the  case  of  Lord  Lonsdale  v.  Littledale,(a)  upon  an 
application  to  the  Court  of  Chancery  to  set  aside  an  award, 
the  order  of  nisi  prius,  authorizing  the  submission,  having 
been  made  a  rule  of  a  court  of  law,  an  objection  was  start- 
ed, that  the  proper  mode  of  proceeding  would  have  been 
to  apply  to  that  court  :  the  LORD  CHANCELLOR  said,  "  There 
is  great  force  in  the  reasons  urged  against  the  relief  the 
plaintiff  seeks  ;  but  I  must  here  take  the  case  made  by  the 
bill  to  be  true,  and  I  cannot  look  to  any  thing  else,  but 
must  forget  all  that  I  have  occasionally  and  judicially 
heard.  The  ground  of  this  demurrer,  that  this  is  an  award 
made  under  the  statute,  can  never  hold.  I  agree  with  the 
observation  in  Lucas  v.  Wilson,  that  awards  made  in  caus- 
es depending,  are  not  awards  to  which  the  statute  relates ; 
but  the  jurisdiction  of  the  Court  of  Chancery  is  not  barred 
by  a  reference  under  the  statute,  nor  has  it  ever  been  so 
received,  for  it  is  always  part  of  the  rule  of  nisi  prius,  that 
the  parties  shall  bring  no  bill  in  equity,  either  against  the 
arbitrators  or  each  other.  In  the  late  case  of  Burton  v. 
Petrie,  the  award  was  a  rule  of  the  Court  of  Common 
Pleas,  and  no  objection  was  taken  ;  that  terra  was  part  of 
the  rule.  A  motion  was  made  for  an  attachment  for  su- 

(a)  2  Ves.  jun.  453. 
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ing  in  this  Court ;  on  the  affidavits  made  upon  that,  the 
Court  thought  there  was  a  discretion  in  enforcing1  that 
term  of  the  rule,  and  that,  in  the  particular  case,  such  dis- 
cretion ought  not  to  be  exercised  to  prevent  an  application 
to  this  Court  for  a  discovery,  and  all  the  relief  consequen- 
tial upon  it.  But  that  being  a  term  of  the  rule  at  law, 
manifestly  shews  the  existence  of  a  discretion  in  this  Court ; 
and  the  only  relief  to  be  had,  if  that  term  be  broken,  is 
what  the  court  of  law  may  do.  Therefore,  it  is  not  a  cause 
of  demurrer  that  the  parties  have  proceeded  at  law,  and 
that  there  would  be  a  remedy  in  that  Court.  That  pro- 
ceeding under  the  authority  of  the  court  of  law  may  be 
perfectly  incompetent ;  for  that,  which  would  subvert  the 
award,  may  arise  out  of  the  answers  in  equity.  There  is  a 
great  difference  between  compelling  that  discovery,  in  an- 
swer to  pointed  interrogatories  and  affidavits  at  law  :  in 
the  latter  case,  you  cannot  press  the  party  to  make  a  full 


answer." 


In  another  case,  the  submission  had  been  made  a  rule 
of  the  Court  of  King's  Bench,  and  that  Court  had  been 
moved  to  set  aside  the  award  on  account  of  the  arbitrators' 
misconduct.  The  Court  were  divided  in  opinion,  as  they 
were  also  upon  a  motion  for  an  attachment,  so  that  no 
assistance  was  granted  to  either  party.  An  action  was 
then  brought  upon  the  submission,  and  the  defendant  in 
that  action  filed  a  bill  in  Chancery  for  general  relief.  Lord 
Macclesfield  was  of  opinion  that,  there  being  no  determin- 
ation of  the  King's  Bench  either  way,  it  was  as  a  bare  bond 
of  award,  without  being  made  a  rule  of  Court ;  and  if  a  court 
of  common  law,  which  had  this  summary  jurisdiction,  re- 
fused to  exercise  it,  and  left  the  party  on  one  side  to 
take  relief  by  his  action,  it  left  the  party  on  the  other,  to 
49 
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take  relief  by  bill  inequity:  and  his  Lordship  it)  this  case 
allowed  the  bill. (a) 

The  authority  of  the  last  mentioned  case  was  acknowl- 
edged and  acted  upon  by  lord  Hardwicke  in  that  of  Chicot 
v.  Lequesiie.(A) 

Subsequently,  however,  have  occurred  the  cases  of 
Nichols  v.  Chalie,  (<:)  and  Gwynett  v  Bannister,  (r/)  in 
which  "  the  Lord  Chancellor  has  clearly  decided  that  the 
jurisdiction  in  matters  of  award,  referred  under  the  statute, 
i&ciltogi'thcr  transferred  to  the  Court  of  which  the  submis- 
sion is  made  a  rule."(e) 

In  the  case  of  Dawson  v.  Sadler.( f)  A.  and  B.  submit- 
ted to  arbitration  by  deed :  the  submission  and  award 
were,  at  the  instance  of  either  party,  to  be  made  a  rule  of 
the  Court  of  Chancery  or  of  the  King's  Bench.  The  a  ward 
was  made,  and  B.  then  filed  a  bill  (or  relief,  after  which  A. 
made  the  submission  a  rule  of  the  Court  of  King's  Bench; 
and  it  was  now  contended  that  the  Court  of  Chancery  had 
no  jurisdiction,  and  of  this  opinion  was  the  Vice-Chancel- 
lor, and  refused  to  interfere,  saying  that  no  court  could  set 
aside  an  award  under  the  statute,  except  that  of  which 
the  submission  was  made  a  rule(l) 

(a)  See  Ward  v.  Pcriam,  cited  2  Vcs.  316.  (/,)  2  Ves.  315. 

(c,)   14  Ves.  265.  (d)  Ib.  530. 

(e)  Diet.  Vice-Chancellor,  in  Auriol  v.  Smith,  1  Turner  Rep.  126. 
(/)  1   Simons  and   Stuart  Rep.  537.  ace.  Steff  v.  Andrews,  2  Mad- 
dock  Rep.  6. 

(1)  This  question  was  examined  by  Lord  Chancellor  Brougham,  in 
Nichols  v.  Roc,  3  Mylne  &  Keen,  431,  and  the  jurisdiction  of  the 
courts  of  equity  emphatically  denied.  His  Lordship  said,  in  deliver- 
ing his  judgment.  "When  we  examine  the  elaborate  remarks  of  Lord 
Kldon  in  Nichols  v.  Chalie,  (14  Vesey,  26"). )  and  what  he  afterwards 
says  in  the  subsequent  case  of  Gwinett  r.  Bannister  (14  Vesey,  530,) 
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As  to  the  lime  within  which  any  direct  application  must 
be  made  to  the  Court  for  the  relief  under  an  award,  it  seems 

and  compare  those  passages  with  Lord  Loughborough's  judgement  in 
Lord  Lonsdale  v.  Littledale,  (2  Vesey,  Jun.  451.)  and  look  into  the 
arguments  at  the  bar  in  all  these  three  eases,  it  is  matter  of  surprise 
that  any  doubt  should  ever  have  been  entertained  on  the  subject.  For 
the  statute  is  undoubtedly  repealed  in  its  most  express  provision,  if 
the  jurisdiction  continues  to  reside  in  this  Court  after  the  parties  have 
resorted  elsewhere  under  the  act.  After  directing  process  of  contempt 
to  issue  for  enforcing  performance  of  the  award,  it  proceeds  thus: 
'which  process  shall  not  be  stopped  or  delayed  in  its  execution  by  any 
order,  rule,  command,  or  process  of  any  other  Court,  either  of  law  or 
ejuity.  unless  it  shall  be  made  to  appear  on  oath  to  such  Court  that 
the  arbitrators  or  umpire  misbehaved  themselves,  and  that  such  award 
arbitration,  or  umpirnge  was  procured  by  corruption  or  other  undue 
means '  I  may  stop  here  to  observe  that  tlie  courts  have  long  extend- 
ed this  exception  to  cases  of  mistake  in  law  :  Kent  v.  Elstob,  (3  East, 
13.)  Now  tliis  prohibition  is  plainly  made  to  preclude  all  review  of 
the  award,  either  of  law  or  in  equity,  excepting  on  those  special 
grounds.  But  it  is  also  to  be  extended  as  giving  to  that  Court 
only,  in  which  the  submission  is  made  a  rule,  the  power  of  reviewing 
the  award  :  for,  if  the  literal  meaning  of  the  words  were  adopted,  name- 
ly, that  in  the  excepted  cases  either  party  might  go  to  a  court  of  equi- 
ty, and  make  it  appear  on  oath  that  there  were  grounds  for  impeaching 
the  award, — first,  this  would  prove  too  much,  for  it  would  enable  the 
same  party  to  go  to  some  other  court  of  law ;  and  who  ever  heard  of 
the  Court  of  Common  Pleas  setting  aside  an  award  made  a  rule  of 
court  in  the  King's  Bench?  or  who  ever  heard  of  such  an  attempt  ? 
Indeed,  the  second  section  expressly  confines  the  application  to  the 
court  in  which  the  submission  was  made  a  rule  ;  for  it  says,  that'  any 
arbitration  or  umpirage  procured  by  corruption  or  undue  practices 
shall  be  judged  and  esteemed  void,  and  of  none  effect,  and  accordingly 
be  set  aside  by  any  court  of  law  or  equity,  so  as  complaint  of  such 
corruption  or  undue  practice  be  made  in  the  court  where  the  rule  is 
made  for  submission  to  such  arbitration  or  umpirage,  before  the  last 
day  of  the  next  term  after  such  arbitration  or  umpirage  made  and  pub 
lishcd  to  the  parties.' 

"  Secondly,  the  words  used  in  the  exception  to  the  prohibition  of  the 
first  section,  that  the  ground  of  itupeachuioiit  must  bo  iiiudo  to  appear 


380  RELIEF  FROM  PERFORMANCE.  196 

now  settled  that,  by  the  statute  of  William,  the  jurisdiction 

on  oath  to  such  court,  are  the  words  always  used  to  describe  proceed- 
ings by  affidavit ;  and  the  courts  of  law  and  equity  are  here,  and  they 
are  throughout  the  statute,  mentioned  in  the  same  manner,  so  that  the 

O  ' 

proceeding  is  to  be  alike  in  all — not  a  submission  made  a  rule  of  the 
court  of  law,  and  then  a  bill  filed  in  equity  to  set  it  aside ;  but  the 
submission  to  be  made  a  rule  either  of  a  court  of  law  or  a  court  of 
equity,  and  application  made  to  the  same  court  by  affidavit  on  the 
behalf  of  those  seeking  to  impeach  the  award. 

"  It  must  further  be  observed,  that  the  second  section  affixes  a  period 
of  limitation — a  time  within  which  the  application  must  be  made,  where 
there  are  grounds  to  bring  the  case  within  the  exception.  It  shall  be 
'  before  the  last  day  of  the  next  term  after  such  arbitration  or  umpir- 
age  made  and  published  to  the  parties.'  This  is  very  material ;  for 
the  provision  would  be  rendered  wholly  nugatory  by  allowing  the  party 
to  come  here  and  file  his  bill,  and  move  his  injunction,  which  I  pre- 
sume he  may  do  within  the  usual  period — that  is,  at  any  time  within 
twenty  years. 

"  Such  being  my  clear  opinion  on  the  construction  of  the  statute, 
and  its  bearing  upon  this  question,  I  have  only  to  observe  on  the  cases, 
that  the  older  ones  are  not  in  similar  circumstances  to  the  present, 
though  as  far  as  they  go,  they  bear  out  the  doctrine  I  contend  for,  and 
tend  to  exclude  the  jurisdiction.  In  this  view  reference  may  be  had  to 
Kampshire  v.  Young.  (2  Atkins.  155,)  Chicot  v.  Lequesne.  (2  Vesey, 
Sen.  315,)  and  Spettigue  v.  Carpenter,  (3  P.  Wins.  361.)  But  the 
parrallcl  cases  are  the  most  recent  ones,  in  the  time  of  Lord  Loughbo- 
rough  and  Lord  Eldon,  which  I  have  already  mentioned ;  Lord  Lons- 
dale  v.  Littledalc,  Nichols  v.  Chalie  and  Gwinnett  v.  Bannister. 
The  first  of  these  cases  was  the  one  in  which  the  Court  sustained  its 
jurisdiction ;  and  Lord  Eldon,  in  Nichols  v.  Chalie,  makes  some  strong 
observations  upon  Lord  Loughborough's  argument  in  its  favor,  and 
plainly  doubts,  if  he  does  not  quite  deny,  the  authority  of  the  case. 
But  what  prevents  its  application  to  the  question  now  before  the  Court 
is,  that  Lord  Lonsdalc  v.  Littledale  did  not  arise  at  all  under  the  stat- 
ute of  9  and  10  W.  3.  In  that  case  a  verdict  had  been  taken  at  the 
trial  ,of  a  cause  for  nominal  damages,  subject  to  a  reference,  and  the 
award  was  made  a  rule  of  court.  This  is  explicitly  allowed  by  Lord 
Loughborough  not  to  be  a  case  within  or  under  the  statute. 
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of  a  court  of  equity  is  equally  limited  with  that  of  a  court 
of  law.(«  I) 

(a)  Gwynett  v.  Bannister,  14  Ves.  533.,  and  see  Auriol  v.  Smith,  1 
Turner,  121.  diet.  Vice-Chancellor,  that  Lord  Eldon,  Ld.  Chan,  had 
consulted  Lord  Ellenborough,  Ch.  J.,  on  the  case  of  Gwynett  v.  Ban- 
nister, who  was  of  opinion  that  the  statute  was  imperative  upon  a  court 
of  equity  equally  with  a  court  of  law. 

(1)  The  rule  nisi  to  set  aside  an  award,  ought  to  state  specifically 
the  objections  to  the  award.  It  is  not  a  sufficient  statement  "  that  the 
arbitrator  has  exceeded  his  authority,"  or,  "  that  the  award  is  uncer- 
tain and  not  final."  Boodle  v.  Davies,  3  Adolphus  &  Ellis.  208  ;  S.  C 
4  Nevile  and  Manning,  788.  But  a  statement  that  the  arbitrator  "  had 
not  awarded  on  a  matter  in  difference  submitted  to  him,"  was  held 
sufficient.  Dunn  v.  Warlters,  9  Meeson  &  Welsby,  492.  Smith  v. 
Briscoe,  11  Price,  57.  Dicus  v.  Jay,  5  Bingham,  281.  Christie  v 
Hamlet,  5  Bingham,  195.  Carmichael  v.  Houclien.  3  Nevilo  &  Man- 
ning, 203. 

"  It  is  true  that  his  lordship  goes  on  to  state  his  opinion  that,  even 
if  the  case  were  one  of  a  reference  under  the  statute,  he  should  still 
hold  the  equitable  jurisdiction  not  to  be  excluded  But  this  is  merely 
an  extra-judicial  dictum,  from  which,  for  the  reasons  above  assigned,  I 
take  leave  to  dissent.  Lord  Eldon,  in  Nichols  v.  Chalie,  nearly  over- 
ruled it,  and  in  Gwinnctt  v.  Bannister,  he  did  so  altogether.  These 
two  cases,  and  the'  last  especially,  appear  to  close  the  question  ;  and 
Lord  Eldon,  in  commenting  upon  the  statute,  adopts  the  same  con- 
struction which  I  have  put  upon  it.  It  was  a  case  precisely  the  same 
with  the  present,  in  every  particular  save  one — that  here  the  bill  was 
filed  before  the  submission  was  made  a  rule  of  court.  But  I  do  not 

think   that   this  makes   any  material   difference.     In v.  Mills, 

(17  Vesey,  419,)  a  similar  distinction  was  taken,  but  Lord  Eldon  dis- 
posed of  the  application  on'another  ground,  and  said  nothing  of  this. 
But  surely  the  mere  filing  of  a  bill  cannot  be  held  to  destroy  the  force 
of  the  statutory  provision,  more  especially  as  the  party  filing  the  bill 
might  at  any  moment  have  applied  to  the  Court  of  King's  Bench.  He 
says  his  adversary  had  not  made  it  a  rule  of  court,  and  so  he  could  not 
move  ;  there  never  was  a  greater  mistake  :  he  might  himself  have  made 
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And  where  it  was  one  of  the  terms  of  a  submission  that 
it  should  be  made  a  rule  of  a  court  of  law,  it  was  deter- 

it  a  rule,  and  then  moved.  If  not.  any  one  possessed  of  an  award  in 
this  form  could  defeat  his  adversary's  right  of  moving  to  set  aside  the 
award  by  not  making  the  submission  a  rulo  of  court  till  the  period  had 
elapsed  within  which  the  statute  allows  the  motion  to  be  made  im- 
peaching it.  The  constant  practice  is  the  other  way." 

In  a  later  case  a  submission  provided  that  it  might  be  made  a  rule 
of  the  Court  of  Chancery.  Upon  a  bill  filed  to  restrain  the  other  party 
from  making  the  submission  a  rule  of  court,  it  was  held  by  the  Lord 
Chancellor,  overruling  the  judgment  of  the  Vice  Chancellor  of  Eng- 
land, that  the  jurisdiction  of  the  Court  of  Chancery  was  ousted  by  the 
statute,  as  well  where  the  submission  was  to  be  made  a  rule  of  that 
court,  as  where  it  was  to  be  made  a  rule  of  a  court  of  law.  Hemming 
v.  Swinnerton,  2  Phillips,  79. 

The  question  came  directly  before  the  Court  of  Chancery,  in  New 
York,  and  was  decided  by  the  Chancellor  in  accordance  with  the  Eng- 
lish authorities,  in  Tappan  v.  Heath,  1  Paige,  293. 

In  Beeson  v.  Elliott,  reported  in  a  note  to  Waples  v.  AVaples,  1  Har- 
rington, 392,  the  authoritiy  of  a  court  of  equity  in  this  country,  to  set 
aside  an  award  upon  which  a  judgment  had  been  rendered  in  accor- 
dance to  the  American  practice,  was  examined  and  the  court  arrived 
at  the  conclusion  that  the  jurisdiction  of  chancery  over  such  awards,  is 
'confined  within  very  narrow  limits.  Chief  Justice  Harrington,  in  de- 
livering the  opinion  of  the  court,  explained  the  effect  of  the  American 
practice  in  restricting  the  power  of  the  courts  of  chancery  over  awards. 
"The  common  law  jurisdiction,"  he  says,  "of  courts  of  chancery  in 
England,  previously  to  the  statute  of  ninth  and  tenth  William  third, 
over  awards  in  the  ordinary  cases  of  corruption,  misbehavior,  excess  of 
power  and  mistakes  of  fact,  admitted  by  the  arbitrator,  is  conceded  ; 
and  it  seems  by  the  cases  in  Bunbury  and  2d  Vesey,  Jr.,  that  this  ju- 
risdiction was  not  ousted  by  that  statute,  though  it  gives  to  awards  a 
more  obligatory  force  than  they  had  before.  But  we  apprehend  that 
awards  in  this  country,  or  rather  judgments  after  awards,  stand  upon  a 
very  different  ground  from  awards  in  Eugland.  both  from  the  nature 
of  the  proceedings  under  them,  and  also  by  force  of  our  acts  of  assem- 
bly regulating  those  proceedings,  and  giving  to  them  their  obligatory 
character  and  efficacy. 
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mined  that,  if  a  party  failed  to  do  this  in  proper  time,  he 
could  not  afterwards,  by  his  own  default,  create  a  new 
jurisdiction  in  a  court  of  equity,  and  defeat  the  limitation 
of  time  fixed  by  the  statute.(w) 

(a)  Davis  v.  Getty  and  others,  1  Simons  and  Stuart,  Rep.  411. 


"  In  England  it,  is  not  necessary  that  the  arbitrators  shall  act  under 
the  obligation  of  an  oath  ;  nor  even  that  the  witnesses  should  be  sub- 
jected to  that  test  of  truth  which  is  invariably  applied  in  all  our  judi- 
cial proceedings;  but  the  great  distinction  is,  that  in  that  country  the 
award  is  not  followed  by  the  action  of  a  court  of  law,  rendering  upon  it 
judgment  of  confirmation  or  reversal.  Here  the  mode  of  procedure 
is  in  all  respects  similar  to  that  in  a  court  justice  ;  it  is.  in  fact,  the 
substitution  of  three  or  more  referees  in  place  of  a  jury,  and  it  is  in- 
variably followed  by  (we  speak  now  of  references  under  a  rule  of  court) 
the  inspection  and  adjudication  of  the  court,  which  examines  into  the 
regularity  of  the  proceedings  of  the  referees,  hears  any  objections 
which  may  be  made  to  the  award,  and  renders  judgement  thereupon. 
It  in  fact  assumes  and  adopts  the  act  of  the  referees  as  its  own,  making 
it  the  basis  of  its  own  judgment.  There  is,  therefore,  much  reason, 
arising  from  the  nature  of  the  proceeding,  for  giving  to  thejudgements 
of  our  courts  upon  awards,  a  superior  force  to  awards  in  England.  It 
is,  as  regulated  by  our  laws,  an  extremely  beneficial  mode  of  settling 
disputes,  affording  to  the  parties  a  convenient,  speedy,  and  cheap  means 
of  obtaining  justice;  and  we  apprehend  that  the  policy  of  our  law,  is 
to  favor  awards,  and  that  the  true  intention  and  design  of  our  several 
acts  of  Assembly,  is  to  place  them  upon  the  same  footing  with  the  ver- 
dict of  a  jury,  in  all  cases  where  they  are  approved  and  confirmed  by 
the  judgement  of  a  court.  As  it  regards,  therefore,  the  general  juris- 
diction of  chancery,  in  this  state,  over  judgements,  it  is  the  strong  in- 
clination of  this  court,  to  confine  it  to  those  cases  where  the  court  of 
chancery  is  authorized  to  examine  into,  and  decree  upon  the  judgment 
of  a  court  of  common  law,  rendered  upon  the  verdict  of  a  jury.  There 
may  be  certain  other  cases  where,  from  fraud,  corruption,  or  misbeha- 
vior in  the  arbitrators,  it  might  be  necessary  to  make  them  parties  in 
equity  to  obtain  a  discovery,  and  in  which  an  extension  of  the  jurisdic- 
tion of  the  court  of  equity  over  awards  beyond  the  limits  here  assign- 
ed, might  be  allowed." 
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The  submission  must,  be  made  a  rule  of  some  court  in 
order  to  allow  of  an  application  for  relief  under  the  stat- 
ute.^!) 

The  filing-  a  bill  is  not  equivalent  to  making  the  submis- 
sion a  rule  of  the  Court  of  Chaucery.(/>) 

On  a  recent  occasion,(c)  accounts  between  trustee  and 
cestui  que  trust  had  been  submitted  to  arbitration,  and  the 
award  made  a  rule  of  a  court  of  law,  under  the  statute,  it 
was  held  that  a  bill  could  not  be  maintained  by  the  ces- 
tui que  trusts,  after  the  time  limited  by  statute  had  elapsed, 
to  set  aside  the  award,  as  to  certain  items,  leaving  it  to 
stand,  as  to  the  remaining  items,  the  award  upon  the  face 
of  it  being  entire ;  and  this  although  there  appeared  to 
have  been  fraudulent  misrepresentations  made  by  the  trus- 
tee to  the  arbitrators,  as  to  particular  items  of  the  ac- 
count ;  it  seemed,  however,  that  the  discovery  of  the  fraud 
was  made,  in  part  at  least,  previous  to  the  award,  and  at 
all  events,  early  enough  to  have  allowed  of  an  application 
for  relief  within  the  regulated  time. 

Jt  was  attempted  to  maintain,  in  the  last  cited  case  that 
the  defendant  being  bound  as  a  trustee,  stood  in  a  differ- 
ent situation  from  another  party,  but  the  Court  said  this 
was  not  so.(d!) 

On  a  bill  to  set  aside  an  award,  without  more,  the  plain- 
tiff cannot  go  into  legal  objections,  arising  on  the  face  of 
it,  except  for  partiality  or  corruption.  But  it  seems  that, 
if  the  bill  be  for  an  account,  and  pray  the  Court  to  set 

(a)  Davis  v.  Getty  and  others,  1  Simons  and  Stuart  Hep.  411. 
(6)  Dawson  v  Sadler,  ib.  537.,  and  see  ace.  Auriol  v.  Smith,  1  Tur- 
ner Rep.  124. 

(c(  Auriol  v.  Smith,  1  Turner  Rep.  121.  (d)  Ibid.  131. 


(1)  See  Wood  v.  Taunton,  18  Law.  J.  Rep.  (N.  S.)  Chanc.,  207. 
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aside  the  award,  in  order  to  let  in  such  account,  the  party 
may  take  legal  objections.(a) 

The  practice  of  allowing'  exceptions  to  be  filed  to  an 
award,  as  to  the  report  of  a  master,  which  formerly  was 
very  usual,(6)  has  of  late  years  been  discountenanced. 
Lord  Thurlow  is  reported  to  have  said,  upon  one  occasion, 
that,  where  a  party  in  a  cause  has  referred  the  matter  lo 
arbitration,  he  cannot  except  to  the  award,  but  that  the 
question  of  its  validity  must  come  on  upon  farther  direc- 
tions.(c) 

Lord  Thurlow  subsequently  declared  that,  if  an  award 
remained  open  to  exceptions,  it  seemed  to  be  rather  a  ref- 
erence than  an  award  :  that,  in  the  particular  case  before 
him,  it  was  intended  that  the  whole  matter  should  be  re- 
ferred to  arbitrators,  in  exclusion  of  the  Court,  except  the 
costs.  The  proper  motion,  his  Lordship  said,  in  order  to 
obtain  relief,  would  be  to  set  aside  the  award ;  and,  upon 
such  a  motion,  the  topics,  forming  the  ground  of  the  excep- 
tions, might  be  discussed.  As  to  the  cases  in  Vernon 
upon  this  point,  Lord  Thurlow  said,  he  did  not  at  all  agree 
with  them.(</) 

Yet,  in  the  case  of  Dick  v.  Milligan,(e)  the  Lord  Com- 
missioner Eyre  pronounced  the  opinion  of  himself  and  the 
other  Lords  Commissioners  (/)  to  be,  that  exceptions 

(a)  Champion  v.  Wenham,  Arab.  245. 

(b)  Sec  1  Ch.  Ca.  186.     1  Vern.  469.  2  Vern.  109. 

(c)  Woodbridgc  v.  Hilton.  1  Br.  Ch.  Hep.  389. 

(d)  Rice  v.  Williams,  3  Br.  Ch.  Rep.  163.  S.  C.    1    Vcs.  jun.  365., 
there  called  Price  v.  Williams. 

(e)  2  Ves.  jun.  23  ;  and  see  4  Bro.  Ch.  Rep.  1 17,  536;  and  Morgan 
v.  Mather,  2.  Ves.  jun.  15. 

(f)Ejre  v.  Wilson. 

50 
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would  lie  to  an  award,  but  that  objections  might  be  made 
as  to  the  nature  of  these  exceptions. 

When  the  case  again  came  before  the  Court,  it  was 
urged,  that  exceptions  might  be  made  to  the  award,  in  the 
same  manner  as  to  a  report  by  the  Master,  the  award 
being  in  nature  of  such  report;  the  cases  in  Vernon  were 
cited,  and  it  was  contended  that  it  was  from  the  whole 
matter  having  been  referred  to  the  arbitrators,  that  Lord 
Thurlow,  in  the  case  of  Price  v.  Williams  (last  cited,) 
thought  exceptions  would  not  lie.  The  Lords  Commis- 
sioners then  expressed  a  further  opinion,  that  exceptions 
would  lie  to  an  award,  but  not  such  as  would  lie  to  a 
Master's  report.  In  such  a  case,  they  said,  the  Master 
was  only  the  minister,  the  Court  was  judge ;  whereas,  in 
the  case  of  an  award,  the  arbitrator  himself  was  judge. 


CHAPTER   IX. 


PLEADINGS. 

THE  remedy  which  one  party  has  by  action, 

,  ,  „  ..  Declaration. 

in  case   the  other  refuse  performance  of  an 

award,  may  be  either  upon  the  submission  or  the  award. 

Where  the  submission  is  by  deed,  with  a  penalty,  and 
the  award  is  made  within  the  time  limited  for  that  pur- 
pose, an  action  of  debt  lies  upon  the  deed  for  non-perform- 
ance of  the  award ;  and  this,  whether  the  award  be  for 
the  payment  of  money,  or  the  performance  of  a  collateral 
act.  But  where,  in  an  arbitration-bond,  a  time  was  limi- 
ted for  the  arbitrator  to  make  his  award,  and  such  time 
was  afterwards  enlarged  by  mutual  consent,  it  was  held 
that  no  action  could  be  maintained  on  the  bond,  to  recover 
the  penalty  for  not  performing-  the  award,  made  after  the 
time  first  limited.  In  such  a  case  the  plaintiff  should  pro- 
ceed by  action  of  debt  or  assumpsit,  on  the  submission  im- 
plied in  the  agreement  to  enlarge  the  time.(«  1) 

(a)  Tidd.  Prac.  (8th  Ed.),  887.  cites  Goodman  v.  Brown,  3  T.  K. 
592.  note,  but  adds  afterwards,  p.  1267,  a.  that  it  did  not  appear  in  the 
case  cited  that  the  consent  to  enlarge  was  by  deed. 


(1)  Soon  after  the  first  publication  of  this  treatise  in  England,  the 
question  as  to  the  effect  of  an  enlargement  of  the  time  of  making  an 
award  upon  the  manner  of  enforcing  it,  came  before  the  King's  Bench 
and  was  decided  contrary  to  the  doctrine  of  the  text.  The  time  for 
making  an  award  had  been  enlarged  by  an  endorsement  under  seal  on 
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An  action  of  debt,  also,  lies  upon  a  submission  by  deed 
without  a  penalty  ;  or  upon  a  submission  in  writing  with- 
out deed  ;  or  by  parol,  where  the  award  is  for  the  payment 
of  money  ;  but,  where  it  is  for  the  performance  of  a  collat- 
eral act,  the  plaintiff  should  proceed  by  action  of  covenant 
upon  the  deed  ;  or,  if  the  submission  be  without  deed,  by 
action  of  assumpsit.  Where  matters  in  dispute  are  refer, 
red  to  arbitration,  without  bond,  and  the  award  directs 
money  to  be  paid,  it  may  be  recovered  under  a  count  on 
an  insimul  computassent.(a  1) 

(a)  Tidd.  Prac.  887.  Bowyer  v.  Garland,  Cro.  Eliz.  600.  Leak  v. 
Butler,  Litt.  312. 

the  back  of  the  bond  of  submission,  and  the  award  was  made  within 
the  enlarged  period.  These  facts  were  set  forth  in  the  declaration, 
and  the  defendant  .demurred,  assigning  for  cause  that  the  award  was 
not  made  within  the  time  limited  by  the  condition  of  the  bond. 

The  case  was  distinguished  from  that  of  Brown  v.  Goodman,  on  the 
ground  that  in  the  latter,  it  did  not  appear  that  the  consent  to  enlarge 
the  time  was  by  deed.  Best,  J.,  in  giving  his  opinion,  said :  "  The 
plaintiff's  right  to  sue  depends  upon  the  penal  part  of  the  bond.  She 
may  declare  upon  that  without  setting  out  the  defeasance.  The  eifect 
of  the  defeasance  is  only  to  limit  her  right,  and  to  give  a  defence  to  the 
action  under  certain  circumstances.  The  new  defeasance  would  give  to 
the  defendant  a  new  defence,  but  does  not  alter  the  nature  of  the  plain- 
tiff's remedy,  which  would  still  be  on  the  bond."  Creig  v.  Talbot,  2 
Barnwall  &  Cresswell,  179.  This  case  was  followed  in  Brown  v.  Copp, 
."  New  Hampshire,  346. 

In  Freeman  v.  Adams,  9  Johnson,  115,  it  was  held  on  the  bond 
under  such  circumstances,  but  that  the  remedy  was  by  an  action  on  the 
award  itself.  So,  also,  in  Peters  v.  Johnson,  3  Harris  &  Johnson,  291. 

In  Myers  v.  Dixon,  2  Hall,  456,  the  court  confirmed  the  above  case 
of  Freeman  v.  Adams,  but  the  action  was  upon  the  award,  made  after 
the  enlargement  of  the  time,  and  the  court  clearly  points  out  the  two 
remedies. 

(1)  In  Small  v.  Connor,  8  Greenleaf,  165,  the  parties  to  a  controversy 
entered  into  a  submission  under  the  statute  of  Maine,  which  required 
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Debt  does  not  lie  upon  an  award  against  an  executor 
upon  a  parol  submission  by  the  testator,  nor  against  an 
administrator,  upon  a  submission  by  the  intestate;  for,  in 
both  these  cases,  the  party  might  have  waged  his  law.  (a) 

The  parties  who,  in  ordinary  cases,  must  sue,  in  case  of 
non-performance  of  an  award,  are  those  beneficially  inter- 
ested under  it.  But,  in  one  case,(6)  where  A.  and  /?.,  in 
1797,  assigned  to  the  plaintiff  all  debts  due  to  them,  and 
gave  him  a  power  of  attorney,  to  receive  and  compound 
for  the  same,  under  which  power,  the  plaintiff,  in  1799, 
submitted  to  arbitration  the  matters  in  difference  then  sub- 
sisting between  his  principals  and  the  defendants;  and 
the  plaintiff  and  defendants  mutually  promised  to  perform 
the  award.  The  arbitrator  having  awarded  a  sum  to  be 
paid  to  the  plaintiff,  the  Court  held  that  he,  as  such  attor- 
ney, might  maintain  an  action  for  it  in  his  own  name,  dis- 
tinguishing the  case  from  others,  where  persons  act  merely 
in  the  character  of  attorney. 

The  plaintiff  may  either  declare  upon  the  defendant's 
bond,  without  stating  the  condition,  or  he  may  set  out  the 
bond  and  condition,  the  award  and  breach.(c) 

In  suing  upon  the  bond,  it  needs  not  to  be  averred  in  the 


(a)  Hampton  v.  Boyer,  Cro.   Eliz.  557.     See  Hodsden  v.  Harridge, 
2  Saund.  65.  a. 

(/>)  Bamfill  v.  Leigh  and  Jeffray,  8  T.  R.  571. 
(f)  Skinner  v  Andrews,  1  Saund.  163. 

the  award  to  be  returned  to  the  next  term  of  court,  and  the  defendant 
also  gave  a  bond,  conditioned  that  he  would  perform  the  award  within 
six  months.  It  was  held,  that  the  bond  was  forfeited  by  the  non-per- 
formance of  the  award  within  the  time  limited,  although  the  plaintiff 
had  neglected  to  comply  with  the  requisition  of  the  statute. 
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declaration  that  there  were  mutual  submissions,  since  the 
defendant,  by  craving-  oyer,  may  shew  it.  (a  1) 

(«)  Dilley  v.  Pollhill,  Strange,  923.,  allter  if  the  plaintiff  declare 
upon  the  award. 

(1)  In  declaring  upon  an  award,  it  is  necessary  to  allege  and  prove 
a  mutual  submission  of  all  the  parties.  If  the  submission  is  by  bond, 
the  execution  of  it  by  the  plaintiff,  as  well  as  by  the  defendant,  must  be 
proved. 

In  Ferrer  v.  Oven,  7  Barnwall  &  Cresswell,  427,  the  plaintiffs  al- 
leged that  they  executed  a  bond  to  the  defendant  and  one  Lambe,  to 
abide  the  award  of  certain  arbitrators  or  their  umpire,  and  that  the 
defendant  and  said  Lambe,  became  bound  by  a  like  obligation  to  the 
plaintiffs.  At  the  trial,  the  plaintiffs  proved  the  execution  of  the  bond 
by  the  defendant,  and  the  making  of  the  award  by  the  umpire.  It  was 
objected  that  the  plaintiffs  should  have  proved  the  execution  of  the 
award  by  the  defendant's  co-obligor,  and  also  by  the  plaintiffs  them- 
selves. A  verdict  having  been  taken  for  the  plaintiffs,  subject  to  the 
objection,  upon  a  motion  to  enter  a  nonsuit,  the  court  sustained  the 
objection  Bailey,  J.,  said,  ':  he  hoped  the  decision  in  this  case  would 
have  the  effect  of  inducing  parties  to  declare  on  the  arbitration-bond 
By  declaring  on  the  award,  the  plaintiff  takes  upon  himself  the  onus 
of  proving  a  mutual  submission.  By  declaring  on  the  bond,  he  trans- 
fers the  burden  of  proof  to  the  defendant ;  far  it  lies  upon  the  latter 
to  discharge  himself  from  the  penalty,  by  showing  a  performance  of  the 
condition." 

The  same  principle  was  asserted,  in  Brazier  v.  Jones,  8  Barnwall  & 
Cresswell,  124,  which  was  an  action  against  the  Marshal  of  the  Queen's 
Bench,  for  an  escape  of  a  party  to  a  submission,  brought  into  contempt 
for  the  non-performance  of  an  award,  and  arrested  upon  an  attachment 
issued  from  the  Common  Pleas.  The  plaintiff  set  forth  the  submis- 
sion and  award,  as  the  ground  of  the  attachment.  The  court  held  that, 
though  he  might  have  based  his  action  upon  the  rule  for  an  attach- 
ment, yet  having  relied  upon  the  submission  and  award,  the  execution 
of  the  submission  by  all  the  parties,  had  become  material  and  must  be 
proved. 

The  agreement  to  submit,  must  be  proved  to  have  been  made  by 
each  of  the  parties  at  the  same  time.  A  defendant,  sued  upon  what 
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If  the  party  prefer  declaring  upon  the  award,  this  may 
be  done  either  in  assumpsit,  or  debt. 

Where  the  submission  is  by  parol,(a)  an  action  of  as- 
swnpsit  will  lie,  to  recover  a  compensation  in  damages  for 
the  non-performance  of  the  award ;  and  this  remedy  may 
be  had,  whether  the  party  refusing  to  perform  were  direct- 
ed to  pay  money,  or  to  do  any  collateral  act.  When  money 
is  awarded  to  be  paid,  at  different  times,  assumpsit  will  lie 
for  each  sum,  as  it  becomes  due.(6  1) 

An  action  of  debt  is  maintainable,  if  the  cause  of  action 
be  merely  the  non-payment  of  money  in  pursuance  of  an 
award. (c)  And  in  this  case  of  an  award  to  pay  money, 

(a)  1  Saund.  28.  a.  2  Saund.  62.  n.  (5).     Bamfill  v.  Leigh  and  Jef- 
fray,  8  T.  R.  571. 

(b)  Cooke  v.  Whorwood,  2  Saund.  336.  d. 

(c)  2  Saund.  62.   n.     5  Freem.  415.     See  Kudder  v.  Price,  1  H. 
Blackst.  547. 


purported  to  be  an  award  by  John  Elmore,  had  repeatedly  written  to 
said  Elmore,  that  he  had  agreed  that  a  dispute  between  himself  and 
the  plaintiffs  should  be  submitted  to  him,  (Elmore,)  and  he  would 
abide  his  decision.  After  the  last  communication.  Elmore  wrote  to 
the  defendant  that  the  plaintiffs  refused  to  be  bound  by  his  decision, 
and  he  should,  therefore,  do  nothing  about  it,  unless  they  entered  into 
the  agreement. 

Subsequently  the  plaintiffs  agreed  to  be  bound  by  Elmore's  decis- 
ion, who  thereupon,  without  any  further  communication  with  the  de- 
fendant, made  an  award,  upon  which  this  action  was  brought.  The 
court  held,  that  promises  of  submission,  like  all  other  promises,  must 
be  mutual  and  concurrent,  in  order  to  bind  the  parties.  Keep  v.  Good- 
rich, 12  Johnson,  397. 

(1)  Where,  under  a  parol  submission,  the  arbitrators  award  that  a 
certain  sum  of  money  is  due  from  one  of  the  parties  to  the  other,  the 
sum  so  awarded  may  be  recovered  under  a  count  in  indebitatus  assump- 
sit, or  a  count  on  an  insimul  computassent.  Bates  v.  Curtis,  21  Pick- 
ering, 247. 
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the  party  may  sue  in  debt  for  the  money,  and  declare  upon 
the  award  ;  or  he  may  have  an  action  for  the  penalty  of 
the  bond,  if  the  submission  were  byobligation.(a) 

In  declaring-  upon  the  award,  it  is  enough  to  state  a 
mutual  submission,  generally,  in  which  are  implied  mutu- 
al promises  of  performance  ;(b  1)  no  time  or  place  where 
the  submission  or  award  was  made,  need  be  stated.(c)  It 
sometimes,  however,  happens,  that  a  submission  is  so  ex- 
pressed as  to  bind  the  parties  in  a  way  out  of  the  usual 
course,  and,  under  such  circumstances,  the  submission 
ought  to  be  especially  set  forth  in  the  declaration,  in  order 
to  shew  the  party's  liability  in  the  particular  instance.(rf  2) 
In  all  cases,  the  submission  should  be  stated,  so  as  to  cor- 
respond with  the  award ;  and  there  should  be  an  averment 
that  the  award  was  made  pursuant  to  the  arbitrator's  au- 
thority.^) 

Where  the  submission  was,  so  that  the  award  be  made 


(a)  Anon.  Freem.  410.  Jenkinson  v.  Allison,  Freem.  415.  Dilley 
v.  Pollhill,  Str.  923.  Brownl.  55  ;  see  some  observations  by  Richardson, 
J.,  in  Winter  v.  White,  1  Brod.  and  Bing.  357.  3  Moore,  687.  S.  0. 

(5)  2  Saund.  61.  h.  in  notis.     See  Strange,  924. 

(c)  Holcroft  v.   French,  2  Brownl.   137.,  aliter  when    the  award   is 
pleaded  in  bar.     Vin.  Arbit.  D.  a.  9.  Hare  v.  George,  Cro.  Eliz.  66. 

(d)  2  Saund.  61.  g.  (2)  (e)  2  Lev.  235.  2  Show.  61. 

(1)  Stewart  v.  Cass,  16  Vermont,  663.     Valentine,  v.  Valentine,  2 
Barbour,  Oh.  R.,  430.     Evans  v.  McKensey,  6  Littell,  264. 

But  in  debt  upon  an  award,  an  allegation  of  mutual  promises  to 
abide  by  and  perform  the  award,  is  bad.  Sutcliffe  v.  Brooke,  15  Law 
J.  Rep.  (N.  S.)  Ech.  118. 

(2)  Where  one  partner  executes  a  bond  in  the  name  of  the  firm,  con- 
ditioned upon  the  performance  of  the  award  by  the  firm,  he  is  individ- 
ually liable  on  the  bond  for  the  non-performance  of  the  award  by  the 
company.     Armstrong  v.  Robinson,  5  Gill  &  Johnson,  412. 
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in  writing  under  the  hands  and  seals  of  the  arbitrators, 
ready  to  be  delivered  to  the  parties,  &c.,  it  was  held  to  be 
a  sufficient  averment,  that  it  was  under  the  hands  and 
seals  of  the  arbitrators  ;  but,  where  the  submission  requir- 
ed it  to  be  in  writing,  under  the  hands  and  seals  of  the 
arbitrators,  it  was  held  not  sufficient  to  aver  that  it  was  in 
writing.(a)  And  it  is  not  sufficient  to  aver  that  it  was 
under  their  seals  only.(6) 

In  the  case  of  Everard  v.  Paterson,(c)  the  Lord  Chief 
Justice  (GIBBS)  delivered  the  opinion  of  the  court  as  fol- 
lows:— "  This  is  an  action  on  an  arbitration  bond,  condi- 
tioned for  the  performance  of  an  award,  '  so  as  the  same 
be  made  in  writing  under  tlie  hands  of  the  arbitrators,  on  or 
before  the  24th  of  July  then  next ;'  That  is  the  material 
part  of  the  condition.  The  declaration  then  proceeds  to 
state  the  cause  of  action,  and  alleges  that  the  arbitrators 
did  indue  manner,  and  within  the  time  limited,  duly  pub- 
lish their  award  in  writing ;  it  then  states  the  award,  and 
that  the  defendant  has  not  complied  with  it  The  objection 
is,  that  the  declaration  does  not  state  that  the  award,  by 
which  the  plaintiff  below  seeks  to  bind  the  defendant,  was 
made  under  the  fiands  of  the  arbitrators  Now  it  appears 
that  the  defendant  had  agreed  to  be  bound,  only  by  an 
award  made  under  the  hands  of  the  arbitrators,  and  the 

(a)  Jcnkinson  v.  Allison,  Freem.  415.  1  Saund.  327.  a.  in  notis, 
2  Saund.  62.  in  notis.  Henderson  v.  Williamson,  Str.  113.  Fullers. 
Lane,  cited  Garth.  159. 

(5)  Vin.  Arb.  D.  a.  29.,  cites  Columbell,  v.  Columbell,  2  Mod.  77. 

(c)  2  Marshall  Rep.  304.  This  case  was  argued  in  the  Exchequer 
Chamber,  (see  6  Taunt.  645,)  when  the  judgment  was  that  the  plain- 
tiff in  error  was  entitled  to  reverse  the  judgment  so  far  as  it  respected 
the  1st  count,  but  that  the  defendant  in  error  was  entitled  to  maintain 
his  judgment  on  the  second  count. 

51 
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declaration  only  states  that  it  was  made  in  writing-,  which 
it  may  have  been,  and  yet  it  may  not  have  been  under 
their  hands ;  and'  is  so,  it  would  not  be  binding-  upon  the 
parties.  We  are,  therefore,  of  opinion  that  this  was  a  ma- 
terial fact,  and  that  the  want  of  it  was  not  supplied  by  the 
word  'duly;'  because,  when  a  party  agrees  to  be  bound 
under  certain  terms,  it  must  be  stated  that  those  terms 
under  which  alone  he  is  to  be  bound,  have  been  complied 
with.  The  first  is  the  only  count  on  which  the  objection 
arises ;  the  judgment  must  therefore  be  reversed  as  to  that 
count,  and  also  as  to  that  part  which  gives  damages  and 
costs,  because,  being  given  generally,  they  apply  to  the 
whole  declaration  ;  and  as  the  Court  cannot  separate  them, 
they  cannot  stand.  But  there  is  no  objection  to  the  second 
count,  nor  is  there  any  reason  why  we  should  not  reverse 
the  judgment  as  to  the  first  count,  and  let  it  stand  as  to 
the  second." 

In  another  case,  (a)  it  was  provided  by  the  submission, 
that  the  award  should  be  in  writing  indented,  &c.  The 
replication  averred,  that  it  was  in  writing,  "  according  to 
the  form  and  effect  of  the  said  condition ;"  and  the  Court 
held  that  it  should  have  been  averred  to  have  been  "  in- 
dented" and  that  these  words,  "  according  to  the  form," 
&c.,  would  not  cure  the  defect :  subsequently,  however,  an 
averment  that  the  award  was  indented,  has  been  held  to 
be  unnecessary.  (6  1) 

(a)  Freem.  467.     See  3  Keb.  215.  512.  (b)  Barnes,  56. 

(1)  A  submission  provided  for  the  apppointment  of  a  third  arbitra- 
tor, by  the  two  chosen  by  the  parties,  such  appointment  to  be  by  writing 
indorsed  upon  the  agreement  of  submission.  The  declaration  alleged 
an  appointment  by  the  two  arbitrators,  by  writing  under  their  hands 
and  seals,  but  did  not  aver  that  it  was  indorsed  on  the  submission. 
Held  to  be  insufficient.  Bates  v.  Townley,  1  Exchequer,  572. 
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It  needs  not  to  be  averred,  that  the  award  was  ready  to  be 
delivered  on  the  day  mentioned  in  the  submission  ;  it  is 
enough  to  shew  that  it  was,  in  fact,  made-(a  1)  Had,  how, 
ever,  a  particular  place  been  specified  for  the  delivery,  it 
seems  that  a  special  averment  of  delivery  at  that  place 
should  be  made.(6) 

It  is  unnecessary  to  set  out  the  whole  award  ;  the  plain- 
tiff may  confine  himself  to  stating  only  what  makes  for  his 
own  case.(c  2)  Thus,  it  would  be  sufficient  to  allege  that 
the  arbitrators  made  an  award,  directing  the  defendant  to 
pay  the  plaintiff  10/.,  in  full  satisfaction,  without  shewing 
any  mutuality  of  advantage,  or  that  any  thing  was  award- 
ed on  the  other  side.  But,  if  the  plaintiff  voluntarily  set 
out  the  award,  and  commit  any  error  in  so  doing,  the  de- 
claration is  bad. 

In  the  case  of  a  verbal  award,  it  is  enough  to  give  the 
substance  and  effect  of  it ;  the  very  words  in  which  it  is 
expressed  are  of  no  consequence.(rf) 

The  award,  though  an  indenture  under  hand  and  seal, 
is  no  specialty ;  a  profert,  therefore,  is  not  requisite.(e) 

(a)  Marks  v.  Harriot,  2  Ld.  Raym.  114.  Freeman  v.  Barnard,  ib. 
247.  Doyley  v.  Burton,  ib.  533.  Anon.  ib.  989.  1  Saund.  327.  b.  n. 
(3)  Rousby  v.  Manning,  Show.  242.  3  Mod.  330.  S.  C.  contra 
Freetn.  415.  Jenkinson  v.  Allison. 

(6)  Bussfield  v.  Bussficld,  Cro,  Jac.  577. 

(c)  Foreland  v.  Marygold,  1  Salk.  72.  S.  C.  Ld.  Raym.  115.  12  Mod. 
533.  Perry  v.  Nicholson,  Burr  .278.     Smith  v.  Kirfoot,  1    Leon.  72. 
Brett  v.  Andar,  ibid.  Litt.  Rep.  313.     2  Saund.  62.  a.  n.  (5.) 

(d)  Hanson  v.  Leversedge,  2  Vent.  242.  S.  C   Carth.  156. 

(e)  2  Saund.  62.    a.  n.  (5)  Sty.  459.     Burr.  281. 

(1)  Munroe  v.  Allaire,  2  Canes,  320.  Pratt  v.  Hackett,  6  John- 
son, 14. 

(i)  Diblee  v.  Best,  11  Johnson,  102.  Blanchard  v.  Murray,  15  Ver- 
mont, 543. 
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The  date  of  the  award  needs  not  be  expressed  in  the 
declaration ;  it  may  be  stated  to  have  been  made  on  any 
day  within  the  submission  ;  and  this  under  a  viddidt.(a) 

The  subject  matter  of  the  dispute  may  be  either  stated 
or  not,  but  it  is  usually  stated.(6) 

No  averment  is  required  that  the  defendant  had  notice 
of  the  award  being-  made,  unless  it  were  expressly  stipu- 
leted  by  the  submission,  that  the  award  should  be  notified 
to  the  parties,  (c  1) 

It  is  not  necessary  to  aver  performance,  unless  it  be  a 
condition  precedent,  that  the  plaintiff  shall  perform  some 
particular  act ;  or  unless  that  part  of  the  award  be  void, 
which  purports  to  impose  a  duty  upon  the  plaintiff(rf)  In 
the  latter  case  he  might,  of  course,  abandon  the  award  al- 
together; but  it  sometimes  occurs,  that  a  party,  although 
he  have  the  power  to  do  so,  is  not  desirous  of  overturning 
the  award  :  under  such  circumstances,  he  may  waive  the 
objection  to  its  validity,  perform  his  own  part  of  what  is 
directed  to  be  done,  and  then  proceed  against  the  oppo- 
site party  for  non-performance.  In  any  such  case,  the 
plaintiff  must  specially  aver  performance  of  his  own  duty 
under  the  award  (2) 

(a)  Skinner  v.  Andrews,  1   Saund    168   Ld.  Raym    1076. 

(b)  2  Saund.  (51    It.  n  (I.)     In  debt  on  the  award,  however,  it  is  said 
to  ixe  necessary  to  state.     ED. 

(r)  2  Sauud   02   a  n.  (4.) 

(d)  Lee  v.  Elkins,  12  Mod  533.  Philips  v.  Knightley,  2  Barnard. 
151.  Fitzgib  54.  Flibt.  52.  contra  Bro.  Arbit.  45  .  and  the  Year 
Books  in  several  cases. 

(1)  Parsons  v.  Aldrich.  G  New  Hampshire,  264. 

(2)  Where  an  award   directed  that  the   plaintiff  should,  "on   or  be- 
fore "  a  certain  day.  convey  n  certain  farm  to  the  defendant,  and  that  the 
defendant,  on  or  before  the  same  day,  should  pay  to  the  plaintiff  a  cer- 
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The  party  must  next  proceed  to  assign  a  breach,  with- 
out which  there  is  no  cause  of  action.(a)  The  want  of 
assigning-  a  breach  is  matter  of  substance,  and  bad  on  gen- 
eral demurrer.(6)  And  the  same  if  a  bad  breach  be  as- 
signed, as  if  it  were  on  a  void  part  of  the  award  ;  (c)  nor 
is  such  defect  aided  by  a  verdict.(d) 

In  one  instance,  where  the  action  was  upon  the  bond, 
and  the  plaintiff  had,  in  his  replication.il!  assigned  a  breach, 
the  Court  would  not  allow  him  to  discontinue,  saying,  that 
he  might  bring  debt  upon  the  award,  it  being  for  the  pay- 
ment of  money.(t) 

It  was  objected,  in  the  case  of  Lee  v.  Elkins,  (/)  that, 
in  assigning  the  breach,  it  was  not  alleged  that  on  or  before 
the  day  mentioned  in  the  condition  of  the  bond,  the  defen- 
dant did  not  pay  the  money,  awarded  to  be  paid  :  And 
POWELL,  J.  said, — "  It  would  have  been  the  neatest  way  : 
but  he  held  it  well  enough  as  laid,  viz.  that  a  defendant 
did  not  pay  according  to  the  tenor  and  effect  of  the  award. 
The  rule,"  he  observed,  "  was,  that  where  the  day  of  pay- 
ment or  performance  appears  before  on  the  record,  there, 
in  averring  performance,  or  assigning  a  breach  for  the  want 
of  it,  the  day  needs  not  be  mentioned  certainly,  but  may  be 
referred  by  a  procd1  to  the  record  ;  since  id  certum  est  quod 

(a)  Hayman  v.  Gerrard,  1  Saund. 

(b)  Brickland  v.  Archbishop  of  York,  Hob.    198.     Heard  v.   Bask- 
erville,  ibid    133. 

(c)  I  Saund.  103.  n.  (1.)  Com.  Dig.  Pleader  F.  14. 

(d)  Barrett  v.  Fletcher,  Yelv.  153.  Freem.  410,  415.  Hob.  198. 

(e)  Freem.  410.  (/)  12  Mod.  533.     See  Lutw.  545. 

tain  sum  of  money,  in  an  action  by  the  plaintiff  to  recover  the  money  j 
he  must  aver  a  performance,  on  his  part,  of  the  duty  required  of  him, 
or  allege  an  offer  to  perform,  in  order  to  entitle  himself  to  recover. 
Huy  v.  Brown,  12  Wendell,  59X- 


398  PLEADINGS.  207 

referenda  fit  cerium ;  but  if  the  award  had  been  for  payment 
of  money,  &c.  at  one  or  more  days  in  a  certain  indenture 
mentioned,  there  to  assign  a  breach  in  non-payment,  or  to 
allege  payment  at  the  day,  &c.  in  the  said  indenture  men- 
tioned, would  be  ill ;  that  the  way,  in  such  case,  was  to 
set  forth  the  indenture,  that  so  the  day  might  appear  on  the 
record,  and  then  refer  to  it." 

It  was  said,  in  an  older  case,  (a)  that  where  money  is 
awarded  to  be  paid,  in  pursuance  of  a  will  or  an  indenture, 
it  is  sufficient  to  refer  generally  to  the  instrument ;  but  if 
the  award  direct  payment  at  certain  times,  or  in  a  certain 
manner,  specified  in  a  particular  deed,  then  those  parts  of 
the  deed  must  be  specially  set  out. 

If  the  award  be  in  the  alternative,  it  seems  scarcely  ne- 
cessary to  observe,  that  non-performance  by  the  defendant 
as  to  each  part  of  the  alternative,  must  be  averred.(6  1) 

The  plaintiff  is  not  confined  to  assigning  one  breach  ;  and 
damages  may  be  assessed  upon  every  breach  assigned  ; 
but  when  entire  damages  are  given,  and  a  breach  has  been 
assigned  upon  any  part  of  the  award  which  is  void,  judg- 
ment will  be  arrested.(c.) 

If  the  award  be  to  pay  money  on  a  particular  day,  a  re- 
quest needs  not  be  specially  averred  ;  (d)  but  where  it  is 
awarded  to  be  paid  on  request,  a  special  request  must  be 

(a)  Anon.  1  Vent.  87.— See  Willcocks  v.  Noble,  1  Price  109. 

(b)  See  Sav.  120. 

(c)  Bedel  v.  Moore,  1  Leon.  179.  Jenk.  264  ;  but  see  Yelv.  35. 

(d)  Rodham  v.  Stroher.  3  Keb.  830. 

(1)  Where  the  defendant  has  revoked  the  submission,  and  the  arbi- 
trators have  nevertheless  proceeded  to  make  an  award,  in  an  action  on 
the  submission  bond,  the  plaintiff  should  set  forth  the  revocation  as  a 
breach  of  the  bond,  and  not  the  non-performance  of  the  award.  Allen 
v.  Watson,  16  Johnson,  205.  Frets  v.  Frets,  ICowen,  335. 


208  PLEADINGS.  399 

averred.(a  1)  And  where  the  money  is  awarded  to  be  paid 
at  a  certain  time  and  place,  the  omission  of  averring  a  spe- 
cial request,  where  by  law  it  is  necessary,  is  matter  of  sub- 
stance, and  ground  of  general  demurrer,  and  is  not  aided 
after  verdict  ;  nor  is  the  general  averment  of  "  although 
often  requested,"  sufficient.(6.) 

If  the  award  direct  money  to  be  paid  at  a  certain  time 
and  place,  the  party,  who  is  to  receive  the  money,  needs 
not  aver  that  he  was  ready  at  the  place  for  such  purpose, 
(c)  It  seems  that,  if  the  party  appointed  to  pay  the  money 
do  not  come  and  tender  at  the  place,  the  submission  bond 
will  be  forfeited,  although  the  other  party  do  not  attend  at 
such  place.(rf.) 

The  court  will  not  change  the  venue  in  an  action  on  the 
award,  even  though  the  declaration  contain  the  common 
counts  ;  nor  will  they  oblige  the  plaintiff  to  undertake  to 
give  evidence  on  the  count  upon  the  award.(e) 

In  the  case  of  Bell  v.  Simpson  and  others,(/)  where  an 
action  of  debt  was  brought  upon  an  award,  it  was  object- 
ed, in  arrest  of  judgment  after  a  verdict,  that  it  did  not  ap- 
pear in  the  declaration,  nor  in  any  part  of  the  record,  that 
there  was  any  bond  of  arbitration,  so  that  it  was  impossible 

(a)  Birks  v.  Trippet.  1  Saund.  32.  Waters  v.  Bridges,  Cro.  Jac.  639. 

(l>)  1  Saund.  33.  a.  n.  (2.)  but  see  n.  (b)  to  the  fifth  edition  of  Saun- 
ders,  citing  Bowdell  v.  Parsons,  10  E.  E.  359. 

(c)  Doyley  v.  Burton,  Ld.  Kaym.  533.  The  author  begs  gratefully 
to  acknowledge  the  suggestion  of  a  learned  judge  (Mr.  Justice  Bayley,) 
and  has  corrected  amistake  which  had  occurred  in  this  part  of  the  work 
as  to  the  necessity  of  such  averment.  See  diet.  Howe  v.  Young,  2  Brod. 
and  Bing,  234. 

(cl)  Ld.  Kaym.  532. 

(e)  Whitburn  v.  Staines,  2  Bos.  and  Pull.  355.  (/)  2  Wils.  10. 

(1)  Parsons  v.  Aldrioh,  6  New  Hampshire,  264. 
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to  say  till  what  time  the  award  made  an  end  of  the  matters 
in  difference  between  the  parties  ;  and,  for  any  thing  that 
appeared,  the  submission  might  have  been  by  parol.  The 
Court  said  this  might  have  been  a  good  objection,  if  urg- 
ed at  the  trial  ;  but  that,  after  verdict,  they  would  presume 
that  the  arbitration  bond  was  shewn  at  that  time. 

In  some  cases,  where  there  is  an  apparent  uncertainty 
upon  the  face  of  an  award,  this  may  be  aided,  by  an  aver- 
ment to  explain  it.  (1) 

Thus,  in  the  case  of  an  award  to  pay  the  costs  of  such  a 
suit,  an  averment  would  be  requisite,  of  the  sum  actually 
expended.  And  the  same,  if  the  award  were  that  one  party 
should  pay  a  debt  for  which  the  other  was  bound  to  a  stran- 
ger, without  saying  in  what  sum,  it  would  be  necessary  to 
aver  the  extent  of  such  obligation. 

In  a  case,  where  it  was  awarded  that  one  of  the  parties 
should  pay  to  the  opposite  party,  a  certain  sum  per  annum, 
during  the  continuance  of  two  leases  for  years,  then  in 
being,  of  a  certain  parsonage  ;  this  was  considered  a  good 
award,  aided  by  an  averment  stating  the  particulars  of  these 
leases.(a) 

But  where  there  exist  no  means  of  ascertaining  the  thing 
uncertainly  awarded,  an  averment  cannot,  of  course,  avail, 
since  it  would  'evidently  be  no  less  imperfect,  than  the  di- 

(a)  Girling  v.  Gosnold,  3  Jac.  B.  K.  cited  Sheppard's  Abr.  185,  and 
Tin.  Arbit.  Q.  10. 

( 1)  A  submission  was  to  three,  or,  if  either  of  them  could  not  be  obtain- 
ed, to  a  fourth  to  act  in  his  place.  At  the  time  and  place  for  the  hear- 
ing, the  parties  agreed  that  the  four  should  act  conjointly.  The  declara- 
tion alleged  that  the  four  arbitrators  made  their  award  pursuant  to 
said  submission  and  agreement.  Held  good.  Blanchard  v.  Murray, 
15  Vermont,  548.  See  also,  Kingston  v.  Kincaid,  7  Sergeant  &  Rawle, 
448. 
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rection  in  the  award.  As  if  arbitrators  had  command- 
ed a  party  to  pay  to  the  other  so  much  as  was  due  in  con- 
science ;  an  averment  that  so  much  was  due  in  conscience 
could  not  help  the  award,  since  it  would  be  the  assumption 
of  a  power,  vested  solely  in  the  arbitrator/a) 

It  may  be  well  here  to  remark,  that  such  averment  must 
be  made  in  declaring  upon  the  award,  replying  the  award 
to  a  plea  of  <:  no  award,"  or  in  pleading  the  award  itself  in 
bar. 

In  an  action  upon  an  award,  under  a  reference  by  a 
judge's  order,  it  is  sufficient  proof  of  the  order  to  put  in  an 
office-copy  of  the  rule,  making  it  a  rule  of  court.(6) 

To  assumpsit  or  debt  upon  the  award,  the  de- 
fendant may  plead  the  general  issue,  perform- 
ance,^) and  in   the  case  of  money,  payment,  or,  its  equi- 
valent, a  tender.(rf) 

The  defendant  may  also  plead,  that  no  such  award  was 
made,(l)  and,  if  the  plaintiff  allege  that  the  award  was 

(a)  Style,  28.  Dyer,  242.  b.  Hob.  49.  Bacon  v.  Dubarry,  Ld.  Raym. 
246. 

(b)  Still  and  another,  v.  Halford,  1  Camp.  N.  P.  C.  17. 

(c)  But  a  performance  of  the  whole  award  must  be  pleaded.     See  1 
Saunders,  324,  a.  n.   (3.,)  and  it  seems  that  in  case  of  an  award  to  ab- 
stain from  certain  acts,  &c.,  this  should  be  specially  pleaded. 

(d)  Com.  Dig.  Pleader  (2  G.  10.  15.) 

( 1 )  A  plea  of  no  award,  means  no  valid  award.  A  declaration  alleg- 
ed that  a  cause  had  been  referred  by  order  of  the  court,  and  that  there 
were  no  matters  in  dispute,  except  those  in  the  cause.  The  award  up- 
on three  counts  in  the  declaration  of  the  cause  referred,  was  then  set 
forth.  There  was  a  fourth  count  upon  which  the  referee  had  made  no 
award.  The  plea  to  the  action  on  the  award  set  forth  this  fact  special- 
ly. Upon  special  demurrer  on  the  ground  that  the  plea  was  argumen- 
tative, in  alleging  facts  which  go  to  show  that  no  valid  award  was  made, 
52 
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tendered  to  the  parties,  &c.  he  may  answer,  that  it  was  not 
tendered  modo  el  forma.  In  either  case,  the  plea  must  con- 
clude to  the  country.(rt) 

The  statute  of  limitation  cannot  be  pleaded  to  an  action 
of  debt  upon  an  award  ;  the  courts  having  held,  that,  al- 
though an  award  be  not  a  specialty,  yet,  on  account  of  its 

(a)  Ibid:  (U.  32.)  Burr.  278.   1  Saund.  327.  n.  (1.) 

the  plea  was  adjudged  bad.  Dresser  v.  Stansfield,  14  Meeson  &  Wels- 
by,  822.  See  also  Allen  v.  Watson,  16  Johnson,  205.  But,  although 
the  plea  of  no  award  puts  in  issue  the  validity  of  the  award  as  well  as 
the  fact  that  an  award  has  been  made  concerning  the  premises  in  dis- 
pute, yet  the  plaintiff  makes  out  a  prima  facie  case  by  producing  the 
submission  and  an  award  made  in  pursuance  of  it.  Gisborne  v.  Hart, 
5  Meeson  &  Welsby,  50. 

Arbitrators  to  whom  parties  had  submitted  the  determination  of  the 
price  of  certain  lands,  awarded  that  the  plaintiffs  should  convey  the 
land  to  the  defendant,  and  the  defendant  should  secure  the  payment  of 
the  price  by  a  mortgage. 

In  an  action  on  the  submission-bond,  the  defendant,  is  his  plea,  set 
forth  that  the  arbitrators  had  in  several  particulars  awarded  contrary 
to  the  form  and  effect  of  the  submission  ;  and  alleged  that  the  award 
exceeded  the  matters  embraced  in  the  submission.  Upon  issue  joined, 
the  defendant  obtained  a  verdict. 

Upon  a  motion  to  enter  judgment  for  the  plaintiffs  man  obstante  ve- 
redicto,  the  court  held  the  plea  to  be  in  substance  a  plea  of  no  award, 
and  refused  the  motion.  Macomb  v.  Wilber,  16  Johnson,  227.  In 
Richards  v.  Drinker,  1  Halsted,  307,  it  was  decided,  that,  upon  a  plea 
of  "  no  award,"  the  defendant  could  not  give  evidence  to  prove  that  the 
arbitrator  refused  to  take  into  consideration  matters  embraced  in  the 
submission.  But  the  plea  of  "  no  award"  is  no  waiver  of  objections 
arising  on  the  face  of  the  award. 

To  an  action  on  an  arbitration  bond,  in  which  the  declaration  alleg- 
td  that  the  award  was  made  by  the  two  arbitrators  and  the  umpire 
jointly,  the  defendant  pleaded  that  no  award  was  made  by  the  two  ar- 
bitrators, Held  ba.d  on  demurrer.  Chadsey  v.  Brooks,  2  Gilman,  378. 
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notoriety,  it  being-  in  writing  under  hand  and  seal,  it  is  a 
sufficient  specialty  to  bar  this  plea  :  and  also,  that  such  an 
instrument  is  not  within  the  statute,  as  not  being  founded 
on  any  lending1  or  contract.(a) 

A  man  may  wage  his  law  against  an  award,  in  writing1, 
under  hand  and  seal ;  unless  the  submission  be  by  special- 
ty, under  the  hand  and  seal  of  the  party  submitting  to  such 
award.(6) 

When  the  action  is  upon  the  bond,  the  most  usual  plea 
is  to  crave  oyer  of  the  condition,  and  then  plead  no 
award.(c) 

If  either  of  the  parties,  on  the  last  day  of  the  time  limit- 
ed by  the  submission,  require  the  arbitrators  to  deliver  the 
award  to  him,  and  they  neglect  to  do  so,  the  bond  is  void  ; 
and,  in  this  case,  the  defendant  ought  not  to  plead  "  no 
award,"  but  he  should  plead  the  matter  specially,  stating 
the  request  to  have  the  award,  and  the  neglect  of  the  arbi- 
trators.^ 

In  a  case  before  Eyre,  Ch.  J.,(e)  where  in  debt  on  bond 
conditioned  for  performance  of  an  award,  precisely  in  the 
terms  of  the  condition  above  mentioned,  the  defendant, 
amongst  other  pleas,pleaded,  that  the  arbitrators  did  make 
their  award  within  the  time  limited  by  the  condition  ;  and 
that  he,  on  the  last  day,  required  them  to  deliver  the  award 
to  him,  but  they  neglected  so  to  do  :  on  issue  being  joined 
thereon,  it  appeared  in  evidence,  that  the  arbitrators  had 
made  their  award  within  time,  but,  as  it  was  not  stamped, 
refused  to  deliver  it  to  the  defendant  according  to  his  re- 

(a)  2  Saund.  64,  b.  Hodsdon  v.  Harridge.  (b]  Ibid. 

(c)  Skinner  v.  Andrews,   1  Saund.   163. 

(d)  Rowsby  v.  Manning,  3  Mod.  330. 

(e)  Wilson  v.  Wilson,  cited  1  Saund.  327,  b.  n.  (3.) 
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quest.  The  jury,  under  the  direction  of  his  Lordship,  (who 
thought  it  an  extreme  hard  case,)  found  that  the  arbitrators 
had  not  complied  with  the  condition  of  the  bond,  and  gave 
a  verdict  for  the  defendant. 

ID  the  case  of  Curtis  v.  Potts,(o)  where  no  time  was  lim- 
ited for  making  the  award,  it  was  pleaded,  to  debt  upon 
the  award,  that  the  arbitrators  made  no  award  within  a 
reasonable  time  ;  and  upon  demurrer  judgment  was  given 
for  the  plaintiff 

Where  the  plaintiff  has  declared  on  the  submission-bond, 
although  the  defendant  admit  the  award,  and  have  com- 
plied with  its  directions,  yet  he  cannot  plead  a  general  per- 
formance. He  must  crave  oyer  of  the  submission-bond 
and  condition,  and  shew  the  award,  and  how  he  has  per- 
formed it.  And,  in  doing  so,  he  must  allege  performance 
of  the  whole  of  what  he  was  required  to  perform,  or  his 
plea  will  be  defective.(^)  Thus,  where  on  bond  condition- 
ed that  the  defendant  and  two  others  should  perform  an 
award,  the  arbitrators  directed  them,  severally,  to  pay  to 
the  plaintiff  twenty  shillings ;  and  the  defendant  in  his  plea 
averred  payment  only  of  his  own  share,  without  noticing 
whether  the  two  others  had  paid  or  not ;  the  plea  was 
held  ill,  for  the  performance  by  the  defendant,  as  stated  on 
the  face  of  the  plea,  was  defective,  since  he  was  answer- 
able for  the  others.(c) 

If  the  award  be  in  the  alternative,  the  defendant  must 


(a)  3  M.  and  S.  145.  It  did  not  appear  that  there  had  been  any  re- 
quest to  the  arbitrators,  or  refusal  by  them  to  proceed. 

(/,)  Vin.  Arbit,  (F.  a.)  3.  4.  Barnfield  v.  Bamfield,  2  Keb.  238.  c. 
(Com.  Dig.  Arbit.  (I.  4.)  Veale  v.  Warner,  1  Saund.  324.  a.  Pleader 
E.  1.) 

(c)  Genne  v.  Tinker,  3  Lev.  24. 
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state  which  of  the  directions  in  the  award  he  has  complied 
with.(«) 

In  debt  on  bond  for  performance  of  award  to  pay  the 
rent  mentioned  in  such  an  indenture,  or  the  money  be- 
queathed by  such  a  will,  respectively,  the  defendant  needs 
not  set  forth  the  indenture,  but  may  refer  to  it  generally. 
Had  the  award,  however,  directed  it  to  be  paid  in  such 
manner  and  at  such  times  as  expressed  in  the  inden- 
ture or  will,  it  seems  that  the  instrument  should  be  set  forth 
at  large.(6) 

In  the  case  of  money,  the  defendant  may  allege  a  tender 
and  refusal  :  but  present  readiness  to  perform  should  be 
averred  ;  and  in  the  case  of  collateral  matter,  he  needs 
shew  only  performance  of  so  much  as  the  Court  requires 
him  to  perform. (c)  As  where  it  was  awarded,  that  a  suit 
should  cease,  and  the  plaintiff  stand  acquitted  of  it,  it  was 
held  enough  to  aver,  that  the  defendant  did  not  prosecute 
the  suit,  and  that  the  plaintiff  had  been  thenceforward  un- 
molested, without  shewing  an  actual  discharge.(rf) 

Where  the  first  act  towards  performance  of  the  award 
is  to  come  from  the  plaintiff,  the  defendant  should  aver 
that  this  precedent  condition  has  not  yet  been  fulfilled,  but 
that  he  is  ready  and  willing,  at  all  times,  to  perform  his 
part  of  the  award,  when  the  plaintiffhas  put  him  in  a  con- 
dition to  do  so,  by  performance  on  his  part.(c) 

The  defendant  need  not  set  out  the  whole  award,  but 
the  plaintiff  may  crave  oyer  of  it,  shew  it  at  length,  and 

(a)  Vin.  Arbit.  F.  a.  4. 

(4)  See  Vin.  Arbit.  F.  a.  20.  cites  Vent.  87. 

(c)  22  H.  6.  39.  b.  Morg.  Free.  525. 

(d)  Com.  Dig.  Arb.  (I.  4)    Freeman  v.  Sheene,  Cro.  Jac.   339.  8.  C. 
2  Bulstr.  93. 

(e)  Com.  Dig.  Accord.  (D.  2.) 
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then  assign  a  breach,  as  if  the  defendant  had  pleaded  no 
award  ;  and  it  is  considered  safest  to  do  so.(a) 

If  the  defendant  shew  an  award,(6)  and  plead  perform- 
ance of  part  only,  issue  may  be  taken  upon  it,  and  it  is  not 
necessary  to  assign  any  breach. 

On  one  occasion,(c)  the  defendant  set  out  the  award  in 
part,  and  pleaded  performance  ;  the  plaintiff  replied,  that 
the  arbitrators  awarded  something  more  than  the  defen- 
dant had  set  forth,  and  assigned  a  breach  in  non-perform- 
ance of  this  additional  part,  "  without  this,  that  the  arbitra- 
tors awarded  only  as  the  defendant  set  forth."  It  was 
held,  that  this  traverse  was  not  necessary  to  the  replica- 
tion, but  did  not  vitiate  it ;  the  defendant  was  not  allowed 
to  rejoin,  that  the  additional  part  of  the  award  so  set  out 
by  the  plaintiff,  was  void,  the  Court  declaring  that  this 
would  be  a  departure  from  his  plea. 

It  has  been  decided  to  be  a  departure,  if  the  defendant 
plead  a  general  performance  in  bar,  and  shew  a  special 
performance  in  his  rejoinder. (d) 

Where  the  defendant  conceives  the  award  to  be  void, 
he  may  plead  "  no  award,"  and  then  demur  to  the  replica- 
tion, which  sets  out  the  award  ;(e)  or  he  may  himself  set 
forth  the  award  in  his  plea,  with  an  averment  that  the  ar- 
bitrators made  no  other,  without  alleging  performance ;  to 
this  the  plaintiff  will  demur,  and  the  question,  as  to  the 
validity  of  the  award,  will  be  at  once  before  the  Court,  (f ) 
The  defendant  may  also  plead  "  no  such  award,"  and  this 


(a)  See  Strike  v.  Bensley,  Lutw.  525.     Elliot  v.  Cheval,  Lutw.   451. 

(b)  Semble,  Veale  v.  Warner,  1  Saund.  326.  2  Keb.  568.  S.  C. 

(c)  Godb.  255.     Linsey  v.  Ashton,  1  Rol.  Rep.  6. 

(d)  Kosse  v.  Hodges,  Ld.  Raym.  234.       (e)  Com.  Dig.  Arbit.  (I.  4.) 
(/)  Risden  v.  Inglet,  Cro.  Eliz.  838. 
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is  a  safe  plea ;  for  if  he  set  out  the  award,  and  plead  per- 
formance, the  plaintiff  by  his  replication  may  say,  that  the 
award  was  also  in  such  a  manner,  which  will  make  it  good, 
and  join  issue  upon  the  performance,  and  the  defendant 
cannot  afterwards  deny  or  traverse  the  award.(a) 

The  defendant  canaot  plead,  to  an  action  on  the  submis- 
sion-bond, partiality  or  improper  conduct  of  the  arbitra- 
tor ;(6  1)  this  being  only  ground  for  applying  to  the  eqi- 
table  jurisdiction  of  the  Court  against  the  award.(2)  Nor 

(a)  Com.  Dig.  Arbit.  (I,  4.)     See  Leake  v.  Butler,  Litt.  312. 

(b)  Braddick  v.  Thompson,  8.  E.   R.  344 ;  nor  can  such  matter  be1 
given  in  evidence  upon  a  plea  of  non  debet  to  an  action  of  debt  on  the 
award  ;  Wills  v.  Maecarmick,  2  Wils.  148. 

(1)  A  plea  that  the  arbitrators,  "  from  mere   mistake,  error,  and  mis- 
apprehension, of  the  law,  right,  and  justice  of  the  case,"  allowed  inter- 
est  on   the  plaintiffs'    claim  but  not  on  the  defendants'  advances  and 
payments,  is  bad.     Williams  v.  Paschall,  4  Dallas,  284. 

A  defendant  pleaded  that  the  arbitrator  denied  him  the  privilege  of 
hearing  and  examining  witnesses  relative  to  the  matters  submitted, 
and  that  the  arbitrator  heard  the  plaintiff  and  examined  the  witnesses,. 
ex  parte,  in  the  absence  of  the  defendant,  and  without  giving  him  no- 
tice of  the  hearing  ;  and  that  he  committed  great  errors  and  mistakes, 
in  law  and  in  fact,  in  making  his  award.  The  plea  was  adjudged  bad 
upon  demurrer.  Sherron  v.  Wood,  5  Halsted,  7. 

But  a  plea  that  the  arbitrators  refused  to  take  into  account,  certain 
matters  embraced  in  the  submission,  is  good.  Harker  v.  Hough,  2. 
Halsted,  428.  If  all  the  matters  submitted  are  not  awarded  upon,  the 
award  does  not  comply  with  the  conditions  of  the  bond,  and  a  refusal 
of  performance  is  no  breach  of  the  bond. 

(2)  The   principle  that  the    misconduct  of   an  arbitrator  cannot  be 
pleaded   in  defence  of  an  action  on   the    award  or  on  the  submission- 
bond,  has  been  repeatedly  recognized  in   this  country,  both  at  law,  and 
in  the  courts   of  equity.     Courts  of  law  consider  an  award  to  possess 
the  character  of  a  judgment,  and  refuse  to   inquire  into  the  correctness 
of  the  decision,  or  the  fairness  of  the  proceedings,  except  in  cases  where 
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can  a  parol  agreement  between  the  parties,  to  relinquish  and 
abandon  the  award,  form  the  subject  of  a  plea  in  bar  to  such 
an  action.  It  would  seem,  however,  that  had  the  submis- 
sion been  by  parol,  such  a  plea  might  have  been  allowed.(a) 

(a)  Braddick  v.  Thompson,  8  E.  R.  344. 

the  power  to  do  so  has  been  conferred  by  Statute.  The  rule  was  clear- 
ly laid  down  in  New  York,  by  Savage,  C.  J.,  "  that  where  there  is  an 
agreement  to  make  the  submission  a  rule  of  court,  the  award  may  be 
enforced  either  by  action  or  by  attachment.  If  the  defendant  wishes 
to  avoid  the  award,  for  matters  Miors  the  award,  as  for  corruption  or 
partiality,  he  must  apply  for  that  purpose,  by  motion  within  the  time 
specified  by  statute.  If  there  is  no  stipulation  to  make  the  sub- 
mission a  rule  of  court,  or  when  in  fact  there  is  no  rule  entered,  the 
award  can  be  enforced  by  action  only  ;  and  in  such  case  the  defendant 
may  avail  himself  of  any  defence  appearing  on  the  face  of  the  award  and 
submission,  but  no  other.  In  such  case,  if  the  person  dissatisfied  with 
the  award,  wishes  to  avoid  it  for  the  improper  conduct  of  the  arbitra- 
tors, or  any  matter  dcliors  the  award,  he  has  no  remedy  in  a  court  of 
law  by  motion,  but  must  apply  to  a  court  of  equity."  Elmendorf  v. 
Harris,  5  Wendell,  516.  Sherron  v.  Wood,  5  Halsted,  7.  Newland 
v.  Douglass,  2  Johnson,  62.  Barlow  v.  Todd,  3  Johnson,  367.  Un- 
derbill v.  Van  Cortland,  2  Johnson's  Ch.  Cases,  339.  Emerson  v. 
Udall,  13  Vermont,  477.  Miller  v.  Kennedy,  3  Randolph,  2  Doo- 
little  v.  Malcolm,  8  Leigh,  608. 

The  question  is  one  of  remedy  purely,  for  it  is  universally  conceded 
that  an  award  may  always  be  impeached  before  the  proper  tribunal  for 
the  misconduct  or  partiality  of  the  arbitrators.  It  is  an  implied  con- 
dition of  all  agreements  to  submit  to  arbitration,  that  the  decision  of 
the  arbitrator  shall  be  fairly  and  impartially  made,  and  the  promise  to 
perform  the  award  is  not  obligatory,  unless  that  condition  be  performed. 

Where  the  chancery  jurisdiction  of  the  law  courts  in  this  country  is 
so  restricted  that  they  cannot,  in  the  exercise  of  their  cquitv  powers, 
take  cognizance  of  a  case  of  misconduct  in  an  arbitrator,  and  relieve  a 
party  from  an  unjust  award,  the  remedy  is  found  to  reside  in  the 
courts  of  law,  and  a  defendant  may  plead  such  misconduct  in  bar  to 
an  action  on  the  submission-bond  or  upon  the  award.  Bean  v.  Farn- 
ham,  6  Pickering,  269.  Mitchell  v.  Paschal,  3  Yeates,  164. 
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It  may  be  pleaded  to  debt  on  the  submission-bond, 
where  all  matters  in  difference  are  referred,  that  a  partic- 
ular difference  was  notified  to  the  arbitrators,  before  the 
award  was  made,  and  that  they  neglected  to  decide  upon 
it.(a  1)  To  this  the  plaintiff  may  reply,  that  no  such  mat- 
ter was  subjected  to  the  arbitrator's  consideration,  and  call 
him  to  prove  the  fact.(i  2) 

Where  a  release  has  been  awarded  to  the  time  of  the 
award,  and  differences  have  arisen  subsequently  to  the 
submission,  this  may  be  pleaded  in  bar  to  an  action  on  the 
award  ;  but  there  must  be  a  special  averment  to  that  ef- 
fect.^) 

To  an  action  of  debt  on  the  bond  of  submission,  the  de- 
fendant may  plead  that  he  did  not  submit  ;(</)  in  which 
case  the  plaintiff  has  only  to  join  issue,  it  would  be  incon- 
sistent to  assign  a  breach,  for  the  whole  matter  rests  upon 
antecedent  matter,  si  nee,  if  there  were  no  submission,  there 
could  of  course  be  no  award.(e  3) 

(a)  Mitchell  v.  Staveley,  16  E.  R.  58. 

(b)  Raveew.  Fanner,  4  T.  R.  146,  and  note  to  that  case. 

(c)  Alablaster  v.  Clifford,  Rol.  Arbit.  B.  23.     See  Yelv.  79. 

(d)  Sid.  290  ;  but  see  Vin.  Arbit.  (D.  a.)  2. 

(e)  Com.  Dig.  Pleader,   (P.  15.)     See  Vin.  Arb.  E.  a.  8  in  notis. 
Yclv.  25.  78.     But  since  st.  8  and  9  W.  and  M.  a  breach  must  be  as- 
signed or  suggested. 

(1)  Also,  that  the  arbitrators  awarded  upon  matters  not  embraced  in 
the  submission.  Macomb  v.  Wilber,  16  Johnson,  227.  Harker  v.  Hough, 
2  Halsted,  428. 

(2)  But  a  replication  that  the  matters  were  not  in  fact  submitted 
that  the  parties  did  not  intend  to  submit  the   matters  ;  that  the  arbi- 
trators did  not  award  upon  them  ;  and  that  the   arbitrators  did  not  di- 
rect a  release,  w  bad  for  duplicity.     Fiddler  v.    Cooper,  19  Wendell, 
285. 

(3)  Upon  an  issue  of  no  award,  the  submission  must  be  proved  like 

53 
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The  plaintiff  too,  needs  merely  join  issue,  where  the 
defendant  pleads  any  other  collateral  matter,  such  as  a 
plea  of  a  general  release.of  all  demands  after  the  award.(a) 

There  are  some  pleas  which,  though  they  are  a  suffi- 
cient bar  to  an  action  on  the  award,  are  no  answer  to  an 
action  of  debt  upon  the  submission-bond,  as  where  to  an 
action  in  the  latter  form  (the  award  being  for  the  payment 
of  money  on  a  particular  day,)  was  pleaded  a  foreign  at- 
tachment in  London,  issued  the  same  day  that  the  money 
was  payable  by  the  award,  and  that,  by  virtue  thereof,  the 
money  was  attached  in  the  defendant's  hands  the  day  after, 
which  was  the  day  succeeding  that  on  which  the  money 
was  payable  by  the  award.  The  Court  held,  that  this 
might  have  been  a  good  plea  to  an  action  on  the  award  ; 
but  clearly  not  to  an  action  on  the  bond,  the  penalty  being 
forfeited  by  the  failure.(ft) 

Of  the  same  nature  is  the  plea,  that  the  plaintiff  before 
the  arbitrators  made  any  award,  revoked  their  authori- 
ty.^) This,  though  a  good  plea  to  an  action  on  the  award 
itself,  or  on  the  submission  generally,(rf)  is  no  bar  to  an  ac- 
tion of  debt  for  the  penalty  of  the  bond.(e) 

Where  the  submission  is  in  writing,  or  by  deed,  it  seems 
that  the  instrument  of  revocation,  offered  in  evidence  to  sup- 

(a)  Yelv.  78.  Jeffrey  v.  Gray.     See  also  ib.  24.  Lutw.  528. 

(b)  Ingram  v.  Bernard,  Ld.  Raym.  636. 

(c)  Vin.  Arbit.  (D.  a.)  8.     8  Co.  88. 

(d)  Marsh  v.  Bulteel,  5  B.  and  A.  507.     2  Chit.  Rep.  316.  S.  C. 

(e)  King  v.  Joseph,  5  Taunt.    452  ;    and  see   title  "  Revocation/' 
Ch.  III. 

any  other  agreement  in  the  same  form,  and  it  is  not  sufficient  to  produce 
a  rule,  making  the  submission  a  rule  of  court,  in  which  the  submission  is 
recited  and  incorporated.  Berney  v.  Read,  7  Adolphus  &  Ellis,  N. 
8.,  79. 
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port  the  plea,  should  also  be  in  writing,  or  a  deed  respect- 
ively.^) 

When  the  declaration  is  upon  the  award, 

Replication. 
arid  the  defendant  has  pleaded  "that  no  such 

award  was  made,"  the  plaintiff  should  reply,  "  that  there 
was  such  an  award,"  &c.,(6)  and,  issue  being  joined  there- 
on, give  the  award  in  evidence.(c) 

When  the  action  is  brought  upon  the  submission,  the 
plaintiff  generally  replies  to  the  plea  of  no  award,  by  set- 
ting out  the  award  ;(e/)  which  must,  in  this  case,  be  done 
verbatim,  and  any  material  variance  will  be  fatal,  (e) 
Should,  however,  the  award  be  void  in  any  part  which 
does  not  affect  it  wholly,  such  part  may  be  omitted.(l) 

A  proforl  of  the  award  is  not  necessary.^)  If  the 
award  appear,  on  the  face  of  the  replication,  to  be  defect- 
ive in  point  of  law,  the  defendant  may  demur  to  the  repli- 
cation. 

With  respect  to  the  averments  of  performance,  request, 

(a)  Wilde  v.  Viner,  Brownl.  62.     8  Co.  82. 

(b)  Burr.  278.  (c)  Com.  Dig.  Pleader,  E.  32. 

(d)  Com.  Dig.  Arbit.  (I  5.) 

(e)  Foreland  v.  Marygold,  Salk.  72.  S.  C.  Ld.  Raym.  715.     Perry 
v.  Nicholson,  Burr.  278.     Yelv.  25.  obiter. 

(/)  Dod  v.  Herbert,  Styles,  459. 

(1)  The  condition  of  a  bond  was  special,  one  matter  only  being  sub- 
mitted ;  but  the  award  recited,  "  that  all  manner  of  actions,  causes  of 
actions,  &c."  were  submitted  to  the  arbitrators  The  plaintiff,  in  his 
replication,  set  forth  the  award,  omitting  the  general  recital,  and  upon 
oyer  of  the  award,  the  defendant  demurred  on  the  ground  of  a  variance 
between  the  condition  set  forth  in  the  bond  declared  upon,  and  the  con- 
dition recited  in  the  award  set  forth  in  the  replication.  But  it  was  held, 
that  the  recital  being  not  only  immaterial,  but  void,  did  not  vitiate  the 
award.  Diblee  v.  Best,  11  Johnson,  102. 
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and  the  assignment  of  breaches,  the  same  rules,  for  the 
most  part,  apply  here  as  to  the  declaration  upon  the  award. 

By  8  and  9  W.  3.  c.  11.  §  8.,  "  in  all  actions  upon  any 
bond  or  bonds,  or  on  any  penal  sum  for  non-performance 
of  any  covenants  or  agreements  in  any  indenture  or  writ- 
ing contained,  the  plaintiffor  plaintiffs  may  assign  as  many 
breaches  as  he  or  they  shall  think  fit." 

The  Court  of  King's  Bench  said,  in  the  case  of  Welch  v. 
Ireland,(a)  that  it  had  been  so  often,  and  so  solemnly  de- 
cided, that  the  Stat.  of  William  was  compulsory  upon  the 
plaintiff  to  assign  breaches,  that  it  could  not  be  questioned ; 
and  they  thought  this  construction  of  the  statute  right : 
and  that,  although  there  were  only  a  single  sum  to  be  paid 
upon  the  bond,  yet,  where  the  bond  was  for  performance 
of  an  award,  in  other  words,  for  performance  of  an  agree- 
ment, the  case  came  directly  within  the  words  of  the  stat- 
ute, the  sum  to  be  recovered  being  ascertained  through  the 
medium  of  the  award. 

It  needs  not  be  averred  in  the  replication,  that  the  award 
was  ready  to  be  delivered  on  or  before  such  a  day,  though 
expressly  provided  by  the  submission  that  it  shall  be  so  de- 
livered :  setting  forth  the  award  is  sufHcient.(6) 

In  the  case  of  Elborough  v.  Yates,(c)  to  an  action  of  debt 
upon  a  conditional  submission,  the  defendant  pleaded  "  no 
award  ;"  the  plaintiff  replied,  and  set  forth  an  award  made 
and  delivered  to  the  parties  before  the  day,  and  at  a  different 
place  than  appointed  by  the  submission  :  to  this  the  defen- 
dant demurred.  HALE,  Ch.  J.,  held  the  replication  ill ;  since, 
being  but  the  execution  of  an  authority,  the  award  ought 

(a)  6  E.  R.  613. 

(4)  Joyce  v.  Haynes,  Hard.  399.  Barnes,  56.  Vin.  Arbit.  (D.  a.)22 .; 
but  see  Freem.  415.  467. 

(c)  2  Lev.  68.;  but  see  2  Keb.  874.  3  Keb.  69.  125. 
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to  have  been  made  and  delivered  at  the  time  and  place  ap- 
pointed ;  but  the  other  judges  determined  in  favor  of  the 
replication,  on  the  ground  that  the  award,  having  been 
delivered  to  the  parties  themselves,  the  day  and  place  were 
immaterial. 

In  another  case,(«)  the  bond  was  conditioned  that  the 
award  should  be  made  and  delivered  on  or  before  the  21st 
of  May  then  next  following.  The  defendant  pleaded  that 
the  arbitrators  made  no  award  on  or  before  the  21st  of 
May.  The  plaintiff  replied,  that  "  the  arbitrators  in  the 
said  second  condition  mentioned,  after  the  making  of  the 
said  writing  obligatory,  and  before  the  exhibiting  of  the 
bill  of  the  plaintiff,  to  wit,  on  the  21st  day  of  May,  in  the 
said  condition  mentioned,  did  make  their  award,"  &c.  To 
this  there  was  a  special  demurrer,  for  that  the  time  of  mak- 
ing the  award  was  not  positively  and  precisely  alleged  : 
but  the  Court  held  the  averment  to  be  sufficiently  positive, 
saying  that  the  time  of  making  the  award  was  material, 
and  therefore,  that  this  allegation  of  it  should  be  taken  af- 
firmatively ;  that  the  date  of  the  award  appeared  to  be  so, 
and  the  defendant  might  have  taken  issue  upon  it. 

It  has  been  said  that  the  plaintiff  must  shew  where  the 
award  was  made  ;(&)  but  it  is  allowed  to  be  enough,  if  the 
place  appear  by  way  of  recital.(c)  In  one  instance  the 
Court  said  that,  after  "  no  award"  pleaded,  such  an  objec- 
tion could  not  be  taken,  since  it  would  be  a  departure) 
inasmuch  as  it  would  virtually  admit  that  an  award  had 
been  made.(rf) 

(a)  Bissex  v.  Bissex,  Burr.  1729.;  see  Skinner  v.  Andrews,  1  Saund. 
157. 

(b)  Bretton  v.  Pratt,  Cro.  Eliz.  758.  Leigh  v.  Ward,  2  Vent.  72. 
but  see  Eluorough  v.  Yates,  2  Lev.  68. 

(c)  Hastings  v.  Kaymond,  2  Keb.  399. 

(d)  Barnes  v.  Harvey,  3  Lev.  238. 
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Upon  the  issue  of  "  no  award,"  the  plaintiff  has  only  to 
prove  the  making-  of  the  award  within  the  time  limited  to 
the  arbitrators  for  that  purpose,  and  give  the  award  in  evi- 
dence.^) The  defendant  cannot,  on  the  trial  of  such  an 
issue,  go  into  legal  objections  to  the  award.(6) 

To  the  plea  of  "  no  award,"  the  plaintiff,  instead  of  set- 
ting out  the  award,  may  reply  that  the  defendant  was  the 
means  of  preventing  one  from  being  made  at  all,  or  within 
the  limited  time,  by  revoking  the  authority  of  the  arbitra- 
tors or  otherwise,  and,  if  this  be  proved,  the  plaintiff  will 
be  entitled  to  judgment  on  the  bond.(c  1) 

The  Court  of  King's  Bench  lately  held,  in  a  case  of  sub- 
mission by  deed,  that  the  party  might  proceed  upon  the 
submission  with  an  averment  that  the  defendant  did,  before 

(a)   1  Saund.  327.  b.  n.  (3.)       (4)  Mereill  v.  Ecclesfield,  2  Keb.  156. 
(c)  Wild  v.  Venior,  Brownl.  62.     8  Co.  81. 

(1)  A  plaintiff  may,  in  his  declaration,  declare  on  the  submission 
bond,  and  allege  as  a  breach,  that  before  the  arbitrator  made  his  award 
the  defendant  revoked  the  arbitrator's  authority.  But  if  he  sets  forth 
an  award  in  pursuance  of  the  submission,  and  alleges  a  non-performance 
thereof  as  a  breach  of  the  condition,  it  will  be  bad.  A  revocation  is  a 
breach  of  the  bond,  but  an  award  made  after  a  revocation  is  no  award, 
and,  therefore,  its  non-performance  is  no  breach  of  the  condition.  Marsh 
v.  Bulteel,  5  Barnwall  &  Alderson,  507.  King  v.  Joseph,  5  Taunton, 
452. 

To  debt  on  a  submission-bond,  the  defendant  pleaded  that  at  the 
hearing  before  the  arbitrator,  he  requested  the  arbitrator  to  allow 
him  a  reasonable  time  to  bring  forward  and  examine  his  witnesses,  which 
the  arbitrator  refused  to  do,  and  that  thereupon  lie  revoked  the  arbitra- 
tors's  authority.  The  plea  was  adjudged  bail  Bayley,  J.,  said  :  "  It 
is  not  sufficient  for  the  defendant  to  say  that  he  was  ready  to  bring  for- 
ward his  witnesses  ;  he  ought  to  have  allfjrrd  (h;it  lie  had  them  there, 
and  to  have  shown  all  performance  in  his  power,  at  all  events.  Graze- 
brook  v.  Davis,  5  Barnwall  &  Crcswell,  534. 
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the  award  made,  by  deed  revoke,  &c.  the  authority  of  the 
arbitrators,  unaccompanied  by  any  allegation  that  the  ar- 
bitrators had  notice,  since  such  an  averment  implied  notice ; 
but  it  was  said  by  ABBOTT,  Ch.  J.,  that,  if  the  declaration 
had  alleged  that  the  party  had  sealed,  &c.  a  certain  deed, 
containing1  therein  as  follows,  and  setting1  out  the  deed,  and 
thereby  had  revoked  the  authority  of  the  arbitrators,  this 
would  not  have  been  sufficient,  as  it  would  only  have  been 
an  allegation  of  the  effect  of  the  deed.(a) 

To  a  replication  setting  out  the  award,  the 
,    .  Rejoinder. 

defendant  may  rejoin  "  no  such  award ;   upon 

which  the  plaintiff  will  join  issue.(i)  But  he  cannot  re- 
join that  the  award  set  forth  is  void  for  matter  in  law, 
since  this  would  be  a  departure.(c  1) 

The  breach  assigned  in  the  replication  cannot  be  tra- 
versed by  the  defendant's  alleging  performance  or  pay- 
ment :  since  this  would  be  a  departure  in  pleading,  inas- 

(a)  Marsh  v.  Bulteel,  5  B  and  A.  507. 

(4)  5  Ed.  4.  108.     Bro.  33.  Jenk.  116. 

(c)  Meriell  v.  Ecclesfieid,  2  Keb.  156.     1  Keb.  414.  678. 

(1)  But  where  the  plaintiff  has  in  his  replication  set  out  an  award 
and  alleged  a  non-performance  as  a  breach  of  the  submission-bond,  the 
defendant  may  rejoin  that  before  the  making  of  the  bond,  he  revoked 
the  submission,  and  the  rejoinder  will  be  no  departure  from  the  plea  of 
no  award.  Allen  v,  Watson,  16  Johnson,  205.  And  in  pleading  a  re- 
vocation, the  party  need  not  allege  that  the  opposite  party  had  notice 
thereof,  notice  being  implied  in  the  fact  of  revocation.  Frets  v.  Frets,  1 
Cowen,  335.  Allen  v.  Watson,  16  Johnson,  205. 

A  rejoinder  setting  forth  that  the  arbitrators  did  not  award  upon  all 
of  the  matters  submitted  to  them  and  brought  to  their  notice,  is  bad 
Barlow  v.  Todd,  3  Johnson,  367. 
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much  as  it  would  admit  the  award.(a)  Nor  can  any  ex- 
trinsic matter  be  introduced,  such  as  misconduct  or  mistake 
of  the  arbitrators  ;(6  1)  that  the  award  was  not  ready  to  be 
delivered  ;(c)  that  the  plaintiff  made  no  demand  of  the 
thing1  or  money  awarded,(rf)  from  which  it  can  be  implied 
that  an  award  has,  in  fact,  been  made  ;  since  such  a  re- 
joinder would  be  a  departure  from  the  plea.  Thus,  where 
in  debt  upon  a  submission-bond,  the  defendant  pleaded 
"no  award  ;"  the  plaintiff  set  forth  an  award  ;  the  defen- 
dant rejoined  that  the  arbitrators  had  omitted  to  take  in- 
to their  consideration  certain  differences  existing-  between 
the  parties  at  the  time  of  the  submission ;  upon  demurrer 
to  this  rejoinder,  the  plaintiff  had  judgment.(e) 

In  a  late  case,(/  )  where  the  declaration  was  upon  the 
bond,  the  defendant  pleaded  "  no  award  ;"  the  replication 
stated  the  award  defectively ;  the  rejoinder  set  forth  the 
whole  award  correctly,  (upon  which  it  appeared  that  the 
award  was  not  warranted  by  the  submission,)  and  then 
demurred  ;  to  this  rejoinder  the  plaintiff  objected,  on  the 
ground  that  it  was  a  departure  from  the  plea ;  but  the 
Court  held  otherwise,  Lord  ELLENBOROUGH,  Ch.  J.,  saying1 : 
"  The  defendant,  by  this  rejoinder,  only  puts  the  plain- 
tiff's case  in  the  same  state  on  the  record,  as  it  would  have 

(a)  Com.  Dig.  Arbit.  (I.  6  )  Pleader,  (F.  7.) 

(b)  Roberts?;.  Mariett,  2  Saund.  188.  ib.    189.  (n.  3.)     See  Barnes  v. 
Harvey,  3  Lev.  238. 

(c)  Garrettv.  Weeden,  1  Lev.   133. 
(dl  Rodham  v.  Stroher,  3  Keb.  830. 

(c)  Harding  v.  Holmes,  1  Wils.  122.  Morgan  v.  Mann,  1  Lev.  127  ; 
but  see  Ayland  v.  Nicholls,  Freeman,  265.  contra,  also  Fairer  v.  Gate, 
Palm.  511. 

(/)  Fisher  v.  Pimbley,  11  E.  R.  188. 

(1)  Barlow  v.  Todd,  3  Johnson,  367. 
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been  if  he  had  set  out  the  award  truly  ;  and  it  only  shews, 
that  the  award,  in  fact,  made,  is  not  a  good  award  in  point 
of  law." — And  BAYLEY,  J.  observed  that  die  rejoinder,  first 
setting  out  the  true  award,  and  then  demurring  to  it,  was 
no  more,  in  effect,  than  saying  that  there  was  no  award 
conformable  to  the  submission,  and,  therefore,  no  award 
which  maintained  the  plea. 

Where  the  action  is  brought  on  the  submission-bond, 
and  the  defendant  having  craved  over  of  the  condition,  the 
plaintiff  sets  it  out  in  his  replication,  the  defendant  cannot 
rejoin  that  he  did  not  submit ;  the  proper  rejoinder  in  such 
case  would  be,  that  it  is  not  his  deed.(«) 

In  every  case  where  parties  have  generally 

submitted  their  differences  to  arbitration,  and 

'  Award  in  bar. 

an  award  has  been  made  concerning  them, 
such  award  is  a  good  bar  to  an  action,  founded  upon  those 
differences,  or  any  of  them.  Of  course,  where  any  contro- 
versy has  arisen,  subsequently  to  the  period  of  submission, 
or  where,  from  circumstances,  without  the  default  of  the 
party  in  having  wilfully  kept  it  back,  a  particular  cause  of 
complaint  has  not  been  brought  under  the  notice  of  the  ar- 
bitrators, an  award  is  no  bar  to  a  suit  upon  suchground.(6  1) 
If  the  party,  against  whom  the  award  is  pleaded,  have 
no  remedy  to  compel  performance  on  the  part  of  him  who 
pleads  it,  the  award  is  no  bar ;  as  if  the  award  were  wholly 

(a)  Keind  v.  Carter,  2  Keb.  73.     See  2  Str.  923. 

(b)  See  Com.  Dig.  Pleader.  (2  G.  9.)  (2  V.  9)  (2  W.  41.)  (3  M.  13.) 
Accord.  (D.  1.)  (D.  2.)  Ingram  v.  Milnes,8  E.  E.  445. 

(1)  Armstrong  v.  Hasten,   11    Johnson,  189.     But  a  plea  that  the 
parties  have  submitted  the  matters  in  suit  to  arbitrators  before  whom 
the  reference  is  still  pending,  is  not  a  good  plea  in  bar.    Harris  v.  Rey- 
nolds, 7  Adolphus  &  Ellis,  N.  S.  71. 
54 
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void,  or  void  in  the  part  purporting  to  impose  a  duty  upon 
the  party  pleading-  it.(a)  But  payment  and  acceptance  of 
money  in  pursuance  of  a  void  award,  may  be  pleaded  as 
an  accord  with  satisfaction.(6) 

Sometimes,  it  is  said,  the  award  itself  may  be  no  bar, 
but  the  thing  awarded  may,  when  executed,  be  a  bar. 
Where  any  thing  is  awarded  in  satisfaction,  there  the 
award  itself  is  a  bar,  before  it  is  performed ;  but  where 
nothing  is  awarded  but  releases  on  both  sides,  there,  when 
the  release  is  executed,  the  award  will  likewise  be  a  bar, 
but  not  before,  for  the  award  without  the  release  is  no 
bar.(c  1) 

In  an  action  of  trespass  and  imprisonment,  for  facts  done 
in  the  East  Indies,  against  the  defendant  as  deputy-gover- 
nor, a  release  was  offered  in  evidence  for  him,  given  by  the 
plaintiff  to  the  East  India  Company,  in  pursuance  of  an 
award,  whereby  reciting  that  the  plaintiff  had  sustained 
several  injuries  by  the  Company's  agents,  particularly  the 
deputy-governor,  1000/.  were  awarded  him,  and  that  he 
should  give  a  general  release :  the  defendant,  not  being  a 

(a)  Carthew,  188.  Lutw.  50. 

(J)  See  Bacon  v.  Dubarry,  Salk.  70.     Com.  Dig.  Accord.  (C.) 

(c)  Freeman  v.  Bernard,  Garth.  378.  S.  C.     Ld.  Rayra.  247.     Salk. 

69  ;  see  also  Crofts  v.  Harris,  Garth.  187.  Clapcott  v.  Davy,  Ld.  Raym. 

611. 

(1)  A  party  paid  money  under  an  award,  and  afterwards  brought  as- 
sumpsit  to  recover  it  back.  The  defendant  pleaded  the  award  in  bar, 
and  it  was  held  that  the  action  could  not  be  maintained.  Bulklcy  v. 
Stewart.  1  Day,  130.  A  pural  submission,  and  performance  of  the 
award  in  pursuance  thereto,  will  be  a  bar  to  an  action  on  the  original 
claim.  Homes  v.  Aery,  12  Massachusetts,  134.  Newburyport  Marine- 
Insurance  Co.  v.  Oliver,  8  Massachusetts,  402. 
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party  to  this  release,  could  not  plead  it,  but  the  Chief  Jus- 
tice (Eyre)  allowed  it  to  be  given  in  evidence,  in  mitiga- 
tion of  damages.(«) 

The  award,  in  order  to  be  a  good  bar,  must  extend  to 
the  plaintiff's  whole  demand.  But  where  it  relates  to  a 
particular  part  of  the  demand  alone,  it  may  be  pleaded  to 
this,  and  non  assumpsit  to  the  residue.(i)  If  the  award  be 
general,  it  may  be  pleaded  generally  in  bar,  and  such  plea 
will  not  amount  to  the  general  issue.(c) 

To  debt  upon  a  bond,  a  submission  of  all  matters  in  con- 
troversy, and  an  award  that  the  bond  shall  be  discharged, 
is  a  good  plea.(rf) 

A  man  may  sometimes  avail  himself  of  an  award,  as  a 
bar  to  an  action  against  him,  although  not  a  party  to  the 
submission,  (e  1)  As  where  A.  has  the  custody  of  cattle 
belonging  to  B.,  and  during  this  period  the  cattle  do  an  in- 
jury by  trespassing  upon  the  land  of  C,  and  A.  and  C. 

(a)  Sbelling  v.  Farmer,  Strange,  646. 

(b)  Farrerv.  Bates,  Al.  5.  Clapcott  v.  Davy,  Ld.  Raym.  61 1.  Garth. 
188. 

(c)  Crofts  v.  Harris,  Garth.  188.         (d)  Com.  Dig.  Accord.  (D.  1) 
(e)  7  H.  4.  3 1.  b.     Rol.  Arbit.  2  B.  1. 

(1)  To  an  action  against  bail,  it  has  been  held  a  good  plea  in  bar,  that 
the  parties  to  the  original  suit,  entered  into  an  agreement  of  reference  of 
all  matters  in  difference  between  them,  and  that  the  sum  for  which 
judgment  was -rendered  in  such  suit  was  the  balance  of  all  demands  be- 
tween the  parties,  and  it  is  not  a  good  replication  to  such  plea  that  "no 
other,  or  greater,  or  different  demand,  than  the  demand  made  in  the 
declaration  was  submitted  to  the  referees."  Bean  v.  Parker,  17  Mas- 
sachusetts, 591.  Mooney  v.  Kavanab,  4  Greenleaf  277.  Contra, 
Cunningham  v.  Howell,  I  Iredcll,  9.  But  to  an  action  on  a  replevin' 
bond  against  the  sureties,  such  plea  has  been  adjudged  insufficient. 
Moore  v.  Bowmaker,  7  Tauuton,  97.  Aldridge  v.  Harper,  10  Bing- 
ham,  118. 
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submit  to  an  award  in  respect  of  this  trespass,  .#.  may  plead 
this  award  in  bar  to  an  action  against  him  for  the  same 
trespass. 

A  defendant  may  plead  to  an  action  ag-ainst  himself,  that 
the  injury,  of  which  the  plaintiff  complains,  was  commit- 
ted by  the  defendant  and  another,  and  that  the  matter  was 
afterwards  submitted  to  arbitration  by  the  three.(a) 

In  pleading  the  award,  if  the  time  within  which  it  is  to 
be  performed  have  not  expired,  it'  is  unnecessary  to  aver 
performance ;  but,  if  the  day  be  past,  such  an  averment 
must  be  made.  In  the  case  of  money,  a  tender  and  refu- 
sal is  equivalent  to  performance,  and  where  the  plaintiffin 
the  action  to  which  the  award  is  pleaded,  has  a  precedent 
duty  to  perform,  directed  by  the  award,  and  has  neglected 
to  fulfil  it,  this  may  be  averred  specially,  in  lieu  of  an  aver- 
ment of  performance.(ft) 

It  is  said,  however,  that  an  award  may  always  be  plead- 
ed in  bar,  without  averring  performance,  if  the  parties 
have  mutual  remedies  against  each  other,  to  compel  per- 
formance of  what  is  directed  by  the  award.(c  1) 

There  is  a  distinction  to  be  observed  between  the  pleas 
of  accord  and  arbitrament ;  for  it  has  been  held,  that  if  ar- 
bitrament be  pleaded,  with  mutual  promises  to  perform  it, 
although  the  party  who  brought  the  action  have  not  per- 
formed his  part,  yet  he  may  maintain  his  actions,  because 
an  arbitrament  is  like  a  judgment,  and  the  party  may  have 

(a)  Thomlinson  v.  Arriskin,  Corayn's  Rep.  328. 

(b)  Com.  Dig.  Accord.  (D.  2.)  Vin.  Arbit.  Z.  and  notes. 

(c)  Crofts  v.  Harris,  Garth.  187.     Com.  Dig.  Accord.  (D.  2.) 

(1)  In  Armstrong  v.  Masten,  11  Johnson,  189,  the  Court  say  that 
scarcely  a  case  can  now  arise,  where  it  is  requisite  that  the  defendant 
in  pleading  an  award  in  bar  of  an  action,  should  allege  performance. 
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his  remedy  upon  it.     Not  so  with  Accord,  since  upon  it  no 
remedy  lies.(a) 

It  seems,  that  in  pleading1  the  award  in  bar,  the  defen- 
dant should  shew  the  place  where  the  submission  and 
award  were  made,  and  also  the  names  of  the  arbitrators.(6) 

It  has  been  laid  down  by  the  learned 
author  of  a  treatise  on  the  Pleadings  in    pleadins  the 

award  to  a  nil  filed 

the  Court  of  Chancery  by  English  bill,  to  set  it  aside. 
that  an  award  may  be  pleaded  to  a  bill 
to  set  aside  the  award,  and  open  the  account ;  and  that  it 
is  not  only  good  to  the  merits  of  the  case,  but  likewise  to 
the  discovery  sought  by  the  bill.  But  that,  if  fraud  and 
partiality  be  charged  against  the  arbitrators,  those  charges 
must  not  only  be  denied  by  way  of  averment  in  the  plea, 
but  the  plea  must  be  supported  by  an  answer,  shewing 
the  arbitrators  to  have  been  incorrupt  and  impartial ;  and 
that  any  other  matter  stated  in  the  bill,  as  a  ground  for  im- 
peaching the  award,  must  be  denied  in  the  same  man- 
ner, (c) 

In  one  case,  where  a  bill  was  filed  for  an  account,  and 
an  award  was  pleaded  in  bar,  the  plea  denied,  by  way  of 
averment,  the  charges  of  corruption  and  improper  conduct, 
being  accompanied  by  an  answer  to  the  same  effect ;  and 
the  Court  of  Exchequer  seemed  to  be  of  opinion  that  the 

(a)  Allen  v.  Harris,  Ld.  Raym.  122. 

(b)  Vin.   Arbit.   (D.  a.)  9 ;  but  see  ib.   13.   Br.   Pleadings,  pi.  70. 
Hare  v.  George,  Cro.  Eliz.  66. 

(c)  Mitford's  Pleadings  in  the  Court  of  Chancery,  211.   cites  Lin- 
good  v.  Croucher,  2  Atk.  395.     Lingood  v.  Bade,  ib.  501.     Tittcnson 
v.  Peat,  3  Atk.  529.  Anon.  ib.  644  ;  see  also  Godfrey  v.  Bercher,  Vin. 
Arbit.  (I.  a  )  38.     South  Sea  Company  v.  Bumpstead,  2  Eq.  Ca.  Abr. 
80.     Gartside  v.  Gartside,  3  Anst.  735. 
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plea  ought  not  to  have  contained  such  averments.(o)  But, 
upon  a  subsequent  and  similar  occasion,  the  same  Court 
said  that  it  would  be  too  much  to  overrule  a  plea  on  this 
ground ;  and  they  gave  the  defendant  leave  to  amend,  if 
the  plaintiff  thought  proper  to  press  his  objection,  if  not, 
they  allowed  the  plea  to  stand  good  by  consent.  (6) 

(a)  Pope  v.  Bush,  1  Anstr.  59. 

(b)  Edmonson  v.  Hartley,  1  Anstr.  97. 


CHAPTER  X. 

OP     THE    ARBITRATION    IN    THE    CASES    OP    MASTERS    AND 
WORKMEN,    AND    OF    INSOLVENT    DEBTORS.(l) 

BY  stat.  5  Geo.  4.  c.  96,  entitled,  "  An  Act  to  consolidate 
and  amend  the  Laws  relative  to  the  Arbitration  of  Disputes 
between  Masters  and  Workmen ;"  after  reciting  that  it  is 
expedient  that  the  laws  relative  to  the  arbitration  of  dis- 
putes between  masters  and  workmen  should  be  consoli- 
dated and  amended,  and  one  general  law  made  applicable 
to  every  description  of  trade  and  manufacture,  the  previ- 
ous Acts  relative  to  this  subject  are  repealed. 

By  §  2.,  it  is  enacted,  That  the  following-  Enumeration  of 
subjects  of  dispute  arising  between  masters  the  causes  of  dis- 
and  workmen,  or  between  workmen  and  Puie  ^^  'niay 
those  employed  by  them,  in  any  trade  or 

(1)  By  statute  9.  Geo.  4.  c.  92.  s.  45,  in  relation  to  savings  banks, 
it  is  enacted,  "  That  in  case  any  dispute  shall  arise  between  any  such 
institution,  or  any  person  or  persons  acting  under  them,  or  any  indi- 
vidual depositor  therein,  the  matter  so  in  dispute,  shall  be  referred  to 
the  arbitration  of  two  indifferent  persons,  to  bo  appointed  in  the  man- 
ner therein  pointed  out :  and  in  case  of  their  not  agreeing,  then  to  a 
barrister  at  law,  to  be  appointed  by  the  commissioners,  as  directed  by 
the  act ;  and  whatever  award  shall  be  made  by  the  said  arbitrators,  or 
the  said  barrister,  shall  be  binding  and  conclusive  on  all  parties,  and 
shall  be  final  to  all  intents  and  purposes,  without  any  appeal." 

It  has  been  held,  that  the  remedy  here  provided  was  exclusive,  and 
ousted  the  courts  of  their  jurisdiction  over  cases  arising  under  this 
act.  Crisp  v.  Bunbury,  8  Bingham,  392. 
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manufacture  in  any  part  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  may  be  settled  and  adjusted  in  man- 
ner hereafter  mentioned ;  that  is  to  say,  disagreements  re- 
specting- the  price  to  be  paid  for  work  done,  or  in  the 
course  of  being  done,  whether  such  disputes  shall  happen 
or  arise  between  them  respecting  the  payment  of  wages 
as  agreed  upon,  or  the  hours  of  work  as  agreed  upon,  or 
any  injury  or  damage  done  or  alleged  to  have  been  done 
to  the  work,  or  respecting  any  delay  or  supposed  delay  in 
finishing  the  work,  or  the  not  finishing  the  work  in  a  good 
and  workmanlike  manner,  or  according  to  any  contract,  or 
to  bad  materials ;  cases  where  the  workmen  are  to  be 
employed  to  work  any  new  pattern  which  shall  require 
them  to  purchase  any  new  implements  of  manufacture,  or 
to  make  any  alteration  upon  the  old  implements  for  the 
working  thereof,  and  the  masters  and  workmen  cannot 
agree  upon  the  compensation  to  be  made  to  such  work- 
men for  or  in  respect  thereof;  disputes  respecting  the 
length,  breadth,  or  quality  of  pieces  of  goods,  or,  in  the  case 
of  cotton  manufacture,  the  yarn  thereof,  or  the  quantity 
and  quality  of  the  wool  thereof;  disputes  respecting  the 
wages  or  compensation  to  be  paid  for  pieces  of  goods  that 
are  made  of  any  great  or  extraordinary  length ;  disputes 
in  the  cotton  manufacture  respecting  the  manufacture  of 
cravats,  shawls,  policat,  romal,  and  other  handkerchiefs, 
and  the  number  to  be  contained  in  one  piece  of  such  hand- 
kerchiefs ;  disputes  arising  out  of,  for,  or  touching  the  par- 
ticular trade  or  manufacture,  or  contracts  relative  thereto, 
which  cannot  be  otherwise  mutually  adjusted  and  settled ; 
disputes  between  masters  and  persons  engaged  in  sizing 
or  ornamenting  goods ;  but  nothing  in  this  Act  contained 
shall  authorize  any  justice  or  justices  acting  as  hereinafter 
mentioned  to  establish  a  rate  of  wages  or  price  of  labor  or 
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workmanship  at  which  the  workmen  shall  in  future  be 
paid,  unless  with  the  mutual  consent  of  both  master  and 
workman  :  Provided  always,  that  all  com-     Limitation 
plaints  by  any  workman  as  to  bad  materi-     Of  time  for 
als,  shall  be  made  within  three  weeks  of  his     workmen    to 
receiving  the  same ;  and  all  complaints  aris-     lo(!£e     tlieir 
ing  from  any  other  cause  shall  be  made     comPlmnts- 
within  six  days  after  such  cause  of  complaint  shall  arise. 

By  §  3.,  whenever  such  subjects  of  dis- 
pute shall  arise  as  aforesaid,  it  shall  be  law-        ?°l 

of  referees. 

ful  for  the  master  and  workman,  or  either 
of  them,  to  demand  and  have  an  arbitration  or  reference 
thereof  in  manner  following;  that  is  to  say,  where  the  par- 
ty complaining  and  the  party  complained  of  shall  corne  be- 
fore or  agree  by  any  writing  under  their  hands  to  abide  by 
the  determination  of  any  justice  of  the  peace  or  magistrate 
of  any  county,  riding,  division,  stewartiy,  barony,  city,  burgh, 
town  or  place,  within  which  the  parties  reside,  it  shall  and 
may  be  lawful  for  such  justice  of  the  peace  or  magistrate 
to  hear  and  finally  determine,  in  a  summary  manner,  the 
matter  in  dispute  between  such  parties ;  but  if  such  par- 
ties shall  not  come  before  or  so  agree  to  abide  by  the  de- 
termination of  such  justice  of  the  peace  or  magistrate,  then 
it  shall  be  lawful  for  any  such  justice  or  magistrate,  and 
such  justice  of  the  peace  or  magistrate  is  hereby  required, 
on  complaint  made  before  him,  and  proof  by  the  examina- 
tion of  the  party  making  such  complaint,  that  application 
has  been  made  to  the  person  or  persons  against  whom 
such  cause  of  complain  has  arisen,  or  his,  her,  or  their 
agent  or  agents,  if  such  dispute  has  arisen  with  such  agent 
or  agents,  to  settle  such  dispute,  and  that  the  same  has  not 
been  settled  upon  such  complaint  being  made,  or  where 
the  dispute  relates  to  a  bad  warp,  that  such  cause  of  com- 
55 
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plaint  has  not  been  done  away  with  within  forty-eight 
hours  after  such  application,  to  summon  before  him  such 
person  or  persons,  or  agent  or  agents,  on  some  day  not  ex- 
ceeding three  days,  exclusive  of  Sunday,  after  the  making 
such  complaint,  giving  notice  to  the  person  making  such 
complaint  of  the  time  and  place  appointed  in  such  sum- 
mons for  the  attendance  of  such  person  or  persons,  agent 
or  agents  as  aforesaid ;  and  if  at  such  time  and  place  the 
person  or  persons  so  summoned  shall  not  appear  by  him- 
self, herself  or  themselves,  or  send  some  person  on  his,  her 
or  their  behalf,  to  settle  such  dispute,  or  appearing,  shall 
not  do  away  such  cause  of  complaint,  then  and  in  such  case 
it  shall  be  lawful  for  such  justice,  and  he  is  hereby  requir- 
ed, at  the  request  of  either  of  such  parties,  to  nominate  ar- 
bitrators or  referees  for  settling  the  matters  in  dispute; 
and  such  justice  shall  then  and  there  at  such  meeting  pro- 
pose not  less  than  four  nor  more  than  six  persons,  one 
half  of  whom  shall  be  master  manufacturers,  or  agents  or 
foremen  of  some  master  manufacturer,  and  the  other 
half  of  whom  shall  be  workmen  in  such  manufacture;  such 
respective  persons  residing  in  or  near  to  the  place  where 
such  disputes  shall  have  arisen  ;  out  of  which  master  man- 
ufacturers, agents  or  foremen,  the  master  engaged  in  such 
dispute,  or  his  agent,  shall  choose  one,  and  out  of  which 
workmen  so  proposed,  the  workman  or  his  agent  shall 
choose  another,  who  shall  have  full  power  to  hear  and 
finally  determine  such  dispute. 

Appointment  of      B7  §  4.,  in  case  any  or  either  of  the  per- 

oth,er    referees    sons  so  proposed  by  any  such  justice  shall 

where  tlwsc  ap-  refuse  or  delay  to  accept  such  arbitration, 

pointed  refuse  or  or  accepliug  shai[  llot  act  therein,  within 

delay  to  accept  ,.  ..... 

-  two  days  alter  such  nomination,  the  justice 

the  reference,  or  J 

accepting  do  not  sna^  Proceed  to  name  another  or  other  per- 
act  tliertin.  sons  of  the  descriptions  aforesaid,  in  the 
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room  of  the  person  so  refusing  as  aforesaid  to  be  arbitra- 
tor or  arbitrators  in  the  place  of  any  such  arbitrator  or  ar- 
bitrators so  refusing'  or  delaying-  to  accept,  or  who  shall 
not  act ;  and  in  every  case  of  a  second  nomination  the  ar- 
bitrators shall  meet  within  twenty-four  hours  after  the  ap- 
plication for  the  same,  and  at  the  same  place  at  which  the 
meeting  of  the  referees  first  named  was  appointed,  or  at 
some  other  convenient  place,  as  the  justice  may  appoint ;  and 
the  expense  of  every  such  application  for  the  appointment 
of  a  second  referee  shall  be  borne  and  defrayed  by  the  par- 
ty through  whose  default,  or  the  default  of  whose  referee, 
such  application  is  rendered  necessary;  and  the  justice 
making  such  second  appointment  shall  certify  the  same  in 
the  form  for  that  purpose  hereafter  set  forth,  or  in  some  other 
form  to  the  like  effect ;  and  in  every  case  where  a  second 
arbitrator  shall  be  appointed  as  aforesaid,  and  such  second 
arbitrator  shall  not  attend  at  the  same  time  and  place  ap- 
pointed for  settling  the  matters  in  dispute,  it  shall  be  law- 
ful for  the  other  arbitrator,  at  such  time  and  place,  to  pro- 
ceed by  himself  to  the  hearing  and  determining  of  the  same 
matters  in  dispute ;  and  in  such  case  the  award  of  such 
sole  arbitrator  shall  be  final  and  conclusive  as  to  all  mat- 

» 

ters  in  dispute  submitted  to  such  arbitrator,  without  being- 
subject  to  review,  appeal  or  suspension. 
By  §  5.,  the  arbitrators  or  referees  being 

so  nominated  as  aforesaid,  the  said  justice    &*&i*8  °f  re~ 
i     11  .1  .    ,          i  c  .         ferecs,  notice  of 

shall  thereupon  appoint  a  place  of  meeting  ' 

which  shall  be 
according  to  the  directions  of  this  Act,  and    niven 

also  a  day  for  the  meeting,  notice  of  which 
nomination,  and  of  the  day  of  meeting,  shall  thereupon  be 
given  by  suchjustice  to  the  persons  so  nominated  arbitra- 
tors, or  referees,  and  to  any  party  to  any  such  dispute  who 
may  not  have  attended  the  meeting  before  such  justice  as 
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aforesaid ;  which  appointment  shall  be  by  such  justice  cer- 
tified in  the  form  following1,  or  in  some  other  form  to  the 
like  effect ;  that  is  to  say, 

'  I,  A.  JB.,  one  of  the  justices  of  the  peace 
Formof justice's     acting.  for  ,  do  hereby 

.   certify,  That  G  D.  and  R  F.  are  duly  nom- 

nomination    of    .      •  . 

referees  inated  referees  to  settle  the  matters  in  differ- 

ence between  G.  H.  of  mas- 

ter manufacturer  \pr  agent  or  foreman,  as  the  case  may  6e,] 
and  /  K.  of  weaver  [or  otherwise,  as  the 

case  may  be,~]  pursuant  to  an  Act  passed  in  the  fifth  year 
of  the  reign  of  his  present  Majesty,  and  that  the  said  Re- 
ferees are  hereby  directed  to  meet  at 
on  the  day  of 

at  of  the  clock  in  the  forenoon  [or  afternoon,  as 

the  case  may  be.]  A.  £.' 

'  I,  A.  B.  one  of  the  justices  of  the  peace  acting  for 

do  hereby  certify,  That  the  above-named  G  D.  and 
E.  F.  [or  one  of  them,  as  the  case  may  be,~]  having  refused 
or  delayed  to  act  in  the  above-mentioned  reference,  L.  M. 
and  JV.  O.  [or  L.  M.  only,  as  the  case  may  be,']  are  [or  is]  by 
me  duly  nominated  referees  [or  referee,]  together  with  the 
above-named  G  D.  [or  E.  F.~\  to  settle  the  matters  in  dif- 
ference between  the  above-named  G.  H.  and  /  K.;  and  the 
said  G  D.  and  E.  F.  together  with  the  said  L.  M.  [or  the 
said  L.  M.  or  IV.  O.  as  the  case  may  bc,~\  are  directed  to 
meet  at  the  place  above  mentioned,  on  the 

day  of  in  the  year 

of  our  Lord  at  of  the 

clock  in  the  forenoon  [or  afternoon,  as  the  case  may  be.~] 

A.B., 

And  the  persons  so  appointed  as  aforesaid  shall  hear  and 
examine  the  parties  and  their  witnesses,  and  determine 
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such  dispute  within  two  days  after  such  nomination,  ex- 
clusive of  Sundays ;  and  the  determination  of  such  arbitra- 
tors shall  be  final  and  conclusive. 

By  §  6.,  in  all  cases  where  complaints  are 

,  •        i_    j  -i     u        Place    for    t/ie 

made  respecting  bad  warps  or  utensils  by          .   J    , 

r  *     meeting  of   re- 

workmen,  the  place  of  meeting1  of  the  refer-  ferees 

ees  shall  be  at  or  as  near  as  may  be  to  the 

place  where  the  work  shall  be  carrying-  on ;  and  in  all 

other  cases  at  or  near  as  may  be  to  the  place  or  places 

where  the  work  has  been  given  out. 

By  &  7.,  if  any  person  so  complaining'  as 

„    *  Attendance    of 

aforesaid  shall  not  attend,  or  send  some  per-      ar(ieg 

son  on  his  or  her  behalf,  at  the  time  and 
place  appointed  by  such  justice  of  the  peace,  for  the  pur- 
pose of  naming  such  persons  as  aforesaid,  such  person 
shall  not  in  such  case  be  entitled  to  the  benefit  of  this  Act; 
and  if  any  person  against  whom  any  such  complaint  shall 
have  been  made  as  aforesaid  shall  not  attend,  or  send  some 
person  on  his  or  her  behalf,  the  justice  of  the  peace  shall 
thereupon  nominate  a  person  for  him  out  of  such  persons 
so  proposed  as  aforesaid. 

By  &  8.,  the  said  arbitrators  and  referees 

,  ,     ,         c       i  i      ^i         Investigation  of 

shall  meet  at  the  time  and  place  fixed  by  the  '      .   • 

the  complaints. 

justice  of  the  peace  by  whom  such  referees 
were  appointed,  and  shall,  by  inspection  of  the  work  in  re- 
gard to  which  the  dispute  may  have  arisen,  by  hearing  and 
examining  the  parties,  or  any  other  persons  on  their  behalf, 
or  that  attend  to  give  evidence  respecting  the  matters  in 
dispute,  upon  oath  (which  the  said  arbitrators  and  referees 
are  hereby  empowered  to  administer,)  or  otherwise,  or  by 
otherwise  ascertaining  the  true  state  of  the  case,  in  such 
manner  as  to  such  arbitrators  and  referees  shall  appear 
necessary,  proceed  to  determine  the  matter  or  matters  in 
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dispute  referred  to  them  ;  and  the  award  to  be  made  by 
such  arbitrators  and  referees  shall  be  final  and  conclusive 
between  the  parties,  without  being-  subject  to  review  or 
challeng-e  by  any  court  or  authority  whatsoever. 

By  §  9.,  it  shall  be  lawful  for  any  arbitrator 
Arrest  and  com-  or  arbitrators,  referee  or  referees,  and  he 
mitment  of  re-  or  ^  are  herej-,y  authorized  and  required 

f ractory       wit-  .,  .    •  ...  ,,  ,,  .• 

at  the  request,  in  writing1,  of  any  of  the  par- 
ties, to  issue  his  or  their  summons  to  any 
witness  or  witnesses  to  appear  and  give  evidence  before 
such  arbitrator  or  arbitrators,  referee  or  referees,  at  the 
time  and  place  appointed  for  hearing  and  determining  any 
such  dispute,  and  which  time  and  place  shall  be  specified 
in  such  summons  ;  and  if  any  person  so  summoned  to  ap- 
pear as  a  witness  as  aforesaid,  shall  not  appear  before  such 
arbitrator  or  arbitrators,  referee  or  referees,  at  the  time  and 
place  specified  in  such  summons,  or  offer  some  reasonable 
excuse  for  the  default,  or  appearing  according  to  such  sum- 
mons, shall  not  submit  to  be  examined  as  a  witness,  and 
give  his  evidence  before  such  arbitrator  or  arbitrators,  re- 
feree or  referees,  touching  the  matter  of  such  dispute,  then 
and  in  every  such  case  it  shall  be  lawful  for  any  one  or 
more  of  his  Majesty's  justices  of  the  peace  acting  in  and 
for  the  county,  stewartry,  riding,  division,  barony,  city, 
burgh,  town  or  place,  where  such  dispute  shall  have  aris- 
en, and  they  are  hereby  authorized  (proof  on  oath  in  the 
case  of  any  person  not  appearing  according  to  such  sum- 
mons, having  been  first  made  before  such  justice  or  jus- 
tices, of  the  due  service  of  such  summons  on  every  such 
person  by  delivering  the  same  to  him,  or  by  leaving  the 
same  twenty-four  hours  before  the  time  appointed  for  such 
person  to  appear  before  such  arbitrator  or  arbitrators,  re- 
feree or  referees,  at  the  usual  place  of  abode  of  such  per- 
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son,)  by  warrant  under  the  hands  of  any  such  justice  or  jus- 
tices to  commit  any  such  persons  so  making  default  in  ap- 
pearing, or  appearing-  and  refusing1  to  give  evidence,  to 
some  prison  within  the  jurisdiction  of  any  such  justice  or 
justices,  there  to  remain,  without  bail  ormainprize,  for  any 
time  not  exceeding  two  calendar  months,  nor  less  than 
seven  days,  or  until  such  person  shall  submit  himself  to  be 
examined,  and  give  his  evidence  before  such  arbitrator  or 
arbitrators,  referee  or  referees  as  aforesaid :  provided  al- 
ways, that  in  case  such  dispute  shall  be  heard  and  deter- 
mined before  such  offender  shall  submit  to  be  examined, 
and  give  evidence  as  aforesaid,  then  and  in  every  such  case 
he,  she,  or  they  shall  be  imprisoned  the  full  term  of  such 
commitment. 

By  §  10.,  in  case  such  arbitrators  and  re- 
ferees so  appointed  cannot  agree  upon  and 

...  ,  ,.  the     complaint 

decide  such  matter  or  matters  in  dispute  so    /•      tl      f 

from  the  referees 

referred  as  aforesaid,  or  shall  not  make  and  to  a  ju&tice. 
sign  their  award  within  three  days  after  the 
date  of  the  order  of  such  justice,  certifying  their  appoint- 
ment, then  the  said  arbitrators  and  referees  shall,  without 
delay,  go  before  the  justice  by  whom  they  were  appointed, 
and  in  case  of  his  absence  or  indisposition,  before  any  other 
of  his  Majesty's  justices  of  the  peace  acting  in  and  for  the 
county,  stewartry,  riding,  division,  barony,  city,  burgh, 
town,  liberty  or  place,  and  residing  nearest  to  the  place 
where  the  meeting  to  settle  such  dispute  shall  have  taken 
place,  and  shall  state  to  such  justice  or  justices  who  may 
be  present,  the  points  in  difference  between  them,  the  said 
arbitrators  and  referees,  which  points  in  difference  the  said 
justice  or  justices  shall  and  is  and  are  hereby  authorized 
and  required  to  hear  and  determine  upon  the  statement  of 
the  arbitrators  and  referees ;  and  the  said  justice  or  jus- 
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tices  is  and  are  hereby  directed  and  required  to  settle  and 
determine  the  matter  in  dispute  with  all  possible  despatch, 
and  in  all  cases,  within  the  space  of  two  days  after  the 
expiration  of  the  time  hereby  allowed  to  the  arbitrators 
and  referees  to  make  and  sign  their  award  ;  and  the  de- 
termination of  such  justice  or  justices  shall  be  final  and 
conclusive  between  the  parties  so  differing-  as  aforesaid, 
without  being  subject  to  review  or  challenge  by  any  court 
whatsoever. 

By§  11.,  if  either  arbitrator   or  referee 
Proceeding          s\in\\  neglect  or  refuse  to  go  before  such  ius- 

where  one  referee      .          ,   .  .       .  .         .       , . 

,  ,      tice  of  the  peace  in  the  manner  herein  di- 

refuses  to  go  be- 
fore the  justice,  rected,  it  shall  and  may  be  lawful  for  such 
justice,  after  summoning  the  arbitrators  to 
attend  him,  to  determine  the  matter  or  matters  in  dispute, 
upon  the  statement  and  representation  of  either  of  the  ar- 
bitrators who  shall  come  before  him. 

Manufacturer  B7  §  12->  no  Justice  of  the   Peace>  bein£ 

not  to  act  as  jus-  also  a  master  manufacturer  or  agent,  shall 
tice.  act  as  such  justice  under  this  act. 

Disputes  may  be  By  §  13.,  as  well  in  all  such  cases  of  dis- 
adjusted  by  any  pute  as  aforesaid  as  in  all  other  cases,  if  the 
other  mode  of  ar-  parties  mutually  agree  that  the  matter  in 
bitration  upon  dispute  shall  be  arbitrated  and  determined 
which  the  par-  m  a  different  mode  to  the  one  hereby  pre- 
ss may  agree.  g^-j^g^  such  agreement  shall  be  valid,  and 
the  award  and  determination  thereon  final  and  conclusive 
between  the  parties,  and  the  same  proceedings  of  distress, 
sale  and  imprisonment,  as  hereafter  mentioned,  shall  be 
had  towards  enforcing  such  award  (by  application  to  any 
justice  of  the  peace  of  the  county,  stewartry,  riding,  divis- 
ion, barony,  city,  town,  burgh  or  place  within  which  the 
parties  shall  reside,)  as  are  by  this  Act  prescribed  for 
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enforcing  awards  made  under  and   by  virtue  of  its  pro- 
visions. 

By  §  14,  where  any  work  shall  have  Partners>  agents> 
been  delivered  to  any  workman  by  the  and  servants  of 
agent  or  servant  of  any  master  or  masters,  masters,to  be  con- 
to  be  when  finished  delivered  to  such  agent sidered  printi- 
or  servant  ;  and  also  where  two  or  more^a' 
persons  shall  carry  on  the  business  of  such  manufacture 
as  partners,  in  every  such  case  respectively  the  like  pro- 
ceedings shall  and  may  be  had  and  made  against  such 
agent,  servant,  or  any  partner,  and  shall  be  as  effectual  as 
if  the  same  had  been  had  and  made  against  the  principal,or 
all  the  partners  ;  and  all  the  said  persons  respectively  shall 
obey  the  award  made  thereupon,  and  all  such  order  or  or- 
ders as  shall  be  made  by  the  said  justice  or  justices  in  or  re- 
specting the  matters  in  dispute,  and  shall  be  subject  to  the 
same  proceedings  and  consequences  for  refusing  or  delay- 
ing to  abide  by  or  perform  the  same,as  if  the  proceedings  had 
been  had  against  the  principal,  or  against  all  the  partners. 

By  &  15.,  it  shall  be  lawful  in  all  cases  for 

, 

any  master  or  workman  by  writing  under Masters  notre&'1-- 
.       .  ,     dent  on  t)ie   spot 

his  hand,  to  authorize  any  person  to  act  for^  depufe  £ 
him  in  submitting  to  arbitration  and  attend-  other  person   to 
ing  arbitrators  or  justices  touching  the  mat- act  for  them. 
ter  of  any  arbitration. 

By  §  16.,  in  all  cases  where  any  proceed -  provisionforthe 
ings  may  be  had  against  a  master  or  masters  case  ofthemaster 
under  this  Act,  or  where  such  proceedings  becoming  bank- 

shall  have  been  commenced,  and  the  master  ruPt    aJ  ^  P9"0' 

'  ceedmgs        com- 

or  masters  shall  become  or  be  bankrupt,  or  mencea 

any  assignment  of  his  or  their  estate  or  ef- 
fects shall  have  been  made  under  the  said  bankruptcy,  or 
otherwise  by  deed  or  in  law,  the  factor  or  trustee  upon,  or 
56 
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the  assignee?  or  assignees  of  such  estate  or  effects  shall  be 
liable  to  the  proceedings  authorized  by  this  Act  against  the 
master  or  masters,  as  fully  as  the  master  or  masters  was 
or  were  before  the  bankruptcy  or  assignment  ;  and  such 
proceedings  may  be  commenced  or  carried  on  against  such 
factor,  trustee,  assignee  or  assignees,  who  shall  fulfil  and 
abide  by  the  award  made  thereupon,  and  all  such  order  or 
orders  as  shall  be  made  by  the  said  justice  or  justices  in 
or  respecting  the  matters  in  dispute,  and  shall  be  subject 
to  the  same  proceedings  and  consequences  for  wilfully  re- 
fusing or  delaying  to  abide  by  or  perform  the  same,  as  if 
the  proceedings  had  been  had  against  the  master  or  mas- 
ters before  his  or  their  bankruptcy,  or  the  assignment  of 
his  or  their  estate  or  effects  ;  provided  that  all  sums  of 
money  to  be  paid  in  pursuance  of  such  award  or  orders, 
shall  be  recoverable  only  out  of  the  estate  or  effects  of  such 
master  or  masters,  and  not  out  of  the  proper  money  of  such 
factor,  trustee,  assignee  or  assignees. 

By  §  17.,  where  any  married  woman,  or 
In  whose  ««»*  infant  under  the  age  of  twenty^ne  years, 

proceedings  shall  i   .       •  „ 

be,where  the  com  shal1  have  cause  of  complaint  in  any  of  the 
plainant  is  acases  provided  for  by  this  Act,  against  any 
married  woman  master  or  masters,  his  or  their  agent  or  ser- 
or  infant.  vant,  or  factor  or  trustee,  or  assignee  or  as- 

signees as  aforesaid,  such  complaint  may  be  lodged,  and 
all  further  proceedings  thereupon  had,  by  and  in  the  name 
of  the  husband  of  such  married  woman,  and  of  the  father 
or  if  dead,  of  the  mother,  or  if  on  the  death  of  both  parents, 
or  any  of  the  kindred  of  any  such  infant,  or  of  the  surely  or 
sureties  in  any  indenture  of  apprenticeship  of  any  such  in- 
fant, being  an  apprentice,  or  of  any  person  nominated  by 
such  infant,  if  he  or  she  shall  not  have  parent,  kindred,  or 
surety ;  and  all  such  proceedings  shall  be  as  effectual,  valid 
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and  binding1,  as  if  such  married  woman  was  sole,  and  such 
infants  were  of  full  age,  and  pursued  by  themselves  the 
remedies  provided  by  this  Act. 

By  §  18,  with  every  piece  of  work  given  Tickets  of  ^r. 
out  by  the  manufacturer  to  a  workman  toticulars  shall  be 
be  done,  there  shall  (if  both  parties  aregiven  out  iriih 
agreed)  be  delivered  a  note  or  ticket,  in  such^  work. 
form  as  the  said  parties  shall  mutually  agree  upon  ;  and 
which  said  note  or  ticket,  in  the  event  of  dispute  between 
the  manufacturer  and  workmen,  shall  be  evidence  of  all 
matters  and  things  mentioned  therein  or  respecting  the 
same. 

By  §  19.,  a  duplicate  of  every  such  note  or 
ticket  shall  be  made  and  kept  by  the   mas-  Dufkf^es    °f 

such  tickets. 

ter  or  agent  delivering  the  same,  which  du- 
plicate shall  be  evidence  of  all  the  matters  and  things  there- 
in contained,  in  case  the  workman  shall  not  produce  to  the 
arbitrators,  or  the  said  justice,  as  the  case  may  be,  the  said 
note  or  ticket  so  delivered  to  him  with  the  said  work. 

By  §  20.,  it  shall  not  be  allowable  to  any 
manufacturer,  who  shall  have  received  into    Manufacturers 
his  possession  any  article  without  objection  receimn£     arti- 
made  within  twenty-four  hours,  by  himself,  1^-J^ 
or  his  clerk  or  foreman,  afterwards  to  makecomplain    after- 
any  complaint  on  account  of  work  so  re-ward*. 
ceived. 

By  §  21.,  if  the  parties  by  and  between  Extension  of  the 
whom  the  said  reference  shall  take  place  as  time  limited  for 
aforesaid,  shall  think   it  expedient,    or   Remaking  the 
desirous  to  extend  the   time  hereby  limited award- 
for  making  the  award  or  umpirage,  it  shall  and  may  be 
lawful  for  them  to  extend  the  same  accordingly  by  endorse- 
ment, according  to  the  form  in  the  schedule  hereunto  an- 
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nexed,  on  the  back  of  the  order  of  the  justice  of  peace,  cer- 
tifying the  appointment  of  the  referees,  to  be  signed  by 
both  of  them  in  the  presence  of  one  or  more  credible  wit- 
ness or  witnesses. 

By  §  22.,  the  award  or  umpirage  to  be 

*f  made  upon  any  reference  demanded  under 
award  in  sched- 
ule annexed.  tllis  act>  slla11  and  rnav  be  drawn  up  and 
written  at  the  foot  or  upon  the  back  of  the 
said  order,  certifying  the  appointment  of  the  referees,  ac- 
cording to  the  form  in  the  schedule  hereunto  annexed. 
On  the  award  By  §  23.,  upon  fulfilment  of  the  award  or 
being  fulfilled,  umpirage,  the  same  shall  be  acknowledged 
the  fulfilment  by  the  party  in  whose  behalf  the  same  was 
sliall  be  ack>wwl-  made,  by  an  acknowledgment  at  the  foot  of 
edged.  the  said  award,  in  the  form  of  the  schedule 

hereunto  annexed,  which,  with  the  award,  shall  there- 
upon be  delivered  to  the  party  fulfilling  the  same. 

Tl*  performance  B7  §  24->  if  any  Part7  sha11  refuse  or  de' 
of  the  award laY  to  fa\fi\.  an  award  under  this  act,  for  the 
may  be  enforcedsPace  or  term  of  two  days  after  the  same 
by  distress,  awf/shall  have  been  reduced  into  writing,  it 
failing  that,  the  shall  be  lawful  for  any  such  justice  as  afore- 
party  s/mll  be  said,  on  the  application  of  the  party  aggriev- 
imprisoned.  eel,  and  he  is  hereby  required  by  warrant 
under  his  hand  according  to  the  form  of  the  schedule  here- 
unto annexed,  or  in  some  other  form  to  the  like  effect,  to 
cause  the  sum  and  sums  of  money  directed  to  be  paid  by 
any  such  award  to  be  levied  by  distress  and  sale  of  any 
goods  and  chattels  of  the  person  or  persons  liable  to  pay 
the  same,  together  with  all  costs  and  charges  attending 
such  distress  and  sale,  such  sale  to  take  place  within  such 
time  not  exceeding  five  days,  as  the  said  justice  shall  think 
proper  ;  and  the  overplus,  if  any,  to  arise  by  such  sale,  to 
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be  rendered  to  the  owners  of  the  goods  and  chattels  dis- 
trained ;  and  in  case  it  shall  appear  by  any  return  to  such 
warrant,  that  no  sufficient  distress  can  be  readily  had, 
which  return  may  be  in  the  form  contained  in  the  schedule 
hereunto  annexed,  or  in  some  other  form  to  the  like  effect, 
it  shall  be  lawful  for  any  such  justice  as  aforesaid,  and  he 
is  hereby  required  by  warrant  under  his  hand  according-  to 
the  form  of  the  schedule  hereunto  annexed,  or  in  some 
other  form  to  the  like  effect,  to  commit  the  person  or  per- 
sons so  liable  as  aforesaid  to  the  common  gaol,  or  some 
house  of  correction  within  his  or  their  jurisdiction,  there  to 
remain  without  bail,  for  any  time  not  exceeding  three 
months. 

By  §  25.,  and  whereas  cases  may  occur  • 
where  the  recovery  of  such  sum  or  sums  of  In  certain  cases 

money  by  distress  and  sale  of  the  goods  and  the    warrant  °f 

i       r   u     j   c     i.  .u    distress  stiall  be 

chattels  of  the  defaulter,  may  appear  to   the  ^^  and  thg 

justice  or  justices  of  the  peace  by  whom  the  defaulter  corn- 
warrant  is  to  be  issued,  to  be  attended  with  mitted  to  prison. 
consequences  ruinous  or  in  an  especial  man- 
ner injurious  to  the  defaulter  and  his  family  ;  to  prevent 
which  consequences,  be  it  further  enacted,  That  the  said 
justice  or  justices,  in  all  such  cases,  shall  withhold  such 
warrant,  and  commit  the  defaulter  to  the  common  gaol  or 
some  house  of  correction  within  his  or  their  jurisdiction, 
there  to  remain  without  bail  for  any  time  not  exceeding 
three  months  ;  such  commitment  to  be  in  the  form  or  to 
the  effect  of  the  form  in  the  schedule  to  this  act  annexed. 

By  §  26.,  where  any  person  shall  be  com-  On  payment  of 
mitted  to  prison  for  refusing  or  delaying  iotfte  sum  award~ 
fulfil  an  award  as  aforesaid,  and  such 


...  ...  .    ,        and  charges,  the 

son  shall,  at  any  time  during  the  period  of^r<      shay    be 


his  or  her  imprisonment,  pay  to  the  gover-  discharged  from 
n—  nr  keeper  of  the  prison,  the  full  amount  prison. 
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of  ihe  sum  awarded,  with  all  reasonable  expenses  incurred 
through  such  refusal  or  delay,  it  shall  be  lawful  for  such 
governor  or  keeper  of  such  prison,  and  he  is  hereby  requir- 
ed forthwith  to  discharge  such  person  from  his  custody. 

By  §  27.,  the  justice  or  justices  by  whom 

Warrant  of  com-  ,     ,,  ,  ...     , 

J,    .  any  person  or  persons  shall  be  committed 

mitnient  to  be  in      J   r 

form  set  forth  inio  Prison  for  not  appearing  as  a  witness,  or 
schedule.  not  submitting  to  be  examined,  shall  cause 

the  warrant  or  order  for  such  commitment 
to  be  drawn  up  in  the  form  or  to  the  effect  set  forth  in  the 
schedule  to  this  act. 

No  appeal  or  cer-  By  §  28.,  no  appeal  or  certiorari  shall  lie 
twrari  shall  he.  against  any  proceedings  under  this  act. 

By  &  29.,  no  proceedings  under  this  act 

invalid  for  want 

of  form.  &\\s\\  be  invalid  for  want  of  form. 


Fees  to  be  taken  ^  §  30->  the  following  and  no  higher  fees 
for  proceedings  shall  be  allowed  to  be  taken  for  any  pro- 
under  this  act.  ceeding  under  this  act  :  (that  is  to  say,) 

2o  the   Clerk  of  tlie  Justice  or  Justices  : 

For  each  Summons  -  Two-pence. 

For  every  Oath  or  Affirmation  -  Three-pence. 

For  drawing  and  entering  the  Order  -  Four-pence. 

For  every  Warrant  -  Six-pence. 

To  the  Constable  or  other  Peace  Officer: 

For  service  of  Summons  or  Order  -  Four-pence. 

For  executing  Warrant  of  Distress  and 

Sale  of  Goods  -  One  Shilling. 

For  Custody  of  Goods  distrained,  per  diem  Three-pence. 

For  every  mile  he  shall  travel  -  Three-pence. 

For  every  Caption  -  Six-pence. 

And  a  table  of  fees,  signed  by  the  clerk  to  such  justice  or 
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justices,  shall  be  hung  up  in  every  place  where  any  gen- 
eral or  quarter  sessions  or  petty  or  other  sessions  of  the 
peace  shall  be  held. 

By  §  31.,  all  costs,  time  and  expenses  at-  Costs  and  ex- 
tending the  application  to  justices,  to  bepenses  how  to  be 
made  under  this  Act,  and  of  the  arbitration  settled. 
pursuant  thereon,  shall  be  settled  by  the  arbitrators  or  ar- 
bitrator by  whom  such  dispute  shall  be  settled ;  and  where 
the  same  shall  be  determined  by  any  justice  of  the  peace, 
pursuant  to  this  Act,  then  the  costs,  time,  and  expenses 
aforesaid  shall  be  settled  by  such  justice  ;  and  where  the 
arbitrators  appointed  as  aforesaid  cannot  agree  as  to  the 
costs,  time,  and  expenses  to  be  allowed,  the  same  shall  be 
settled  by  the  justice  or  justices  of  the  peace  by  whom  the 
said  arbitrators  were  named,  and  in  case  of  his  absence  or 
indisposition,  by  any  justice  of  the  peace  for  the  same 
county,  stewartry,  riding,  division,  barony,  city,  burgh, 
liberty,  town,  or  place  nearest  to  the  place  at  which  the 
arbitrators  met  to  settle  the  dispute :  Provided  always,  that 
no  master  manufacturer,  his  foreman  or  agent,  shall  in  any 
case  be  allowed  for  costs,  time,  or  expenses,  by  the  said 
justice  or  justices,  unless  it  shall  appear  to  him  or  them 
that  the  proceedings  of  the  workmen  were  vexatious  and 
oppressive. 

By  §  32.,  every  agreement,  submission,  Proceedings   ex- 
award,  ticket,  matter  or  thing,  under,  and      emptfrom 
by  virtue  of  this  Act,  or  relating  to  any  other  stamP  duty. 
mode  of  arbitration   as  aforesaid,  shall  and  may  be  drawn 
up  and  written  upon  unstamped  paper. 

By  §  33.,  no  action  shall  be  brought  against  umitation  of 
any  arbitrator,  justice  of  the  peace,  consta-^we  far  suing 
ble,  headborough,  or  other  officer,  or  against  those  who  act  in 
any  other  person  or  persons  whomsoever,  execution  of  this 
for  any  matter  or  thing  whatsoever  done  or 
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committed  under  or  by  virtue  or  in  the  execution  of  this 
Act,  unless  such  action  shall  be  brought  within  six  calen- 
dar months  next  after  the  doing  or  committing  of  such 
matter  or  thing. 

By  §  34.,  if  any  action  or  suit  shall  here- 
after be  commenced  or  prosecuted  against 
for  acting  in  ex- 

ecution  of  thisaiiy  Person  or  persons  for  any  thing  done 
Act,  may  ^eorfunder,  by  virtue,  or  in  the  execution  of  this 
the  general  is- Act,  such  person  or  persons  may  plead  the 
sue-  general  issue,  and  give  this  Act  and  the 

special  matter  in  evidence  ;  and  if  the  plaintiff  shall  be- 
come non-suited  or  suffer  discontinuance,  or  forbear  further 
prosecution,  or  if  judgment  shall  be  given  for  the  defen- 
dant or  defendants,  such  defendant  or  defendants  shall  re- 
cover his,  her,  or  their  full  costs,  and  for  which  he,  she,  or 
they  shall  have  like  remedy  as  in  cases  where  costs  by 
law  are  given  to  defendants. 

Not  to  extend  to  By  §  35 ,  nothing  in  this  Act  contained 
repeal  any  Act  shall  extend  or  be  construed  to  extend  to 
not  hereby  re- repeal,  abridge,  annul,  or  make  void  any 
pealed.  of  tne  clauses,  provisions,  remedies  or  pow- 

ers contained  in  any  law  or  statute  now  in  force,  and  not 
repealed  by  this  Act. 

SCHEDULE. 


Form  of  the  award  to  be  written  at  the  foot  or  upon  t/ie 
back  of  llie  order  of  the  justices  of  peace,  certifying 
the  reference. 

WE,  /  K.  and  L.  M.  [name  and  describe  the  referees^ 
the  referees  appointed  to  settle  the  matters  in  dispute  be- 
tween the  parties  within  named  [or,  /  K.  one  of  the 
referees  so  appointed  ;  or,  L.  M,  the  other  referee  appoint- 
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ed  having-  failed  to  attend  ;  or,  I,  JV.  O.  the  justice,  as  the 
case  may  be  ;]  do  hereby  adjudge  and  determine  that  [here 
set  forth  the  determination  ;  to  which  the  referee  or  referees, 
or  justice,  as  the  case  may  be,  sliall  subscribe  their  names,'] 


form  of  endorsement,  extending  the  time  limited  for  mak- 
ing the  award. 

WE,  A.  B.  and  C.  D.,  parties  to  the  within  reference 
do  hereby  agree  to  extend  the  same  to  the  day 

of  inclusive.     Witness  our  hands,  this 

day  of 
Witness,  A.  B. 

a  D. 


Form  of  acknowledgment  of  fulfilment  of  tJie  award,  to  be 
written  at  tliefoot  or  on  tfie  back  thereof. 

I,  A.  B.  do  hereby  acknowledge  that  the  above  award 
hath  been  fulfilled  by  C.  D.  who  is  hereby  discharged  of 
the  same.  Witness  my  hand  this  day  of 

Witness,  A.  B. 


form  of  the  oath  to  be  administered  by  the  arbitrators  or 
justice  to  the  parties  and  witness  under  this  Act. 

THE  evidence  that  you  shall  give  before  us,  the  arbitra- 
tors appointed  by  A.  B.  and  C.  D.  [the  parties']  to  deter- 
mine the  matters  in  difference  between  them,  under  and 
by  virtue  of  an  Act  passed  in  the  fifth  year  of  the  reign  of 
King  George  the  Fourth,  entitled  An  Act  [state  the  title  of 
57 
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this  Act,]  shall  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth. 

So  help  you  God. 

Form  of  commitment  of  a  person  summoned  as  a  imtness 

before  the  Arbitrators. 

WHEREAS  proof  on  oath  hath  been  made  before  me, 
one  of  his  Majesty's  justices  of  the  peace  for  the  county 
[or  riding,  stewartry,  division,  city,  burgh,  liberty,  town,  or 
place,]  of  on  this  day  of 

that  A.  B.  hath  been  duly  summoned,  and  hath  neglected 
to  appear  and  give  evidence  before  C.  D.  and  E.  F.  the 
arbitrators  appointed  by  and  between  G.  H.  and  /  K.  to 
determine  the  matters  in  dispute  between  them,  at 
in  the  county  [or  riding,  stewartry,  division,  city,  burgh, 
liberty,  town,  or  place,]  of  on  the 

day  of  under  and  by  virtue  of  an  Act  made 

in  the  fifth  year  of  the  reign  of  his  present  Majesty,  enti- 
tled An  Act  [here  set  forth  tJte  title  of  this  Act,]  and 
the  said  A.  B.  being  required  by  me,  the  said  justice,  to 
give  evidence,  before  the  said  arbitrators,  and  still  refusing 
so  to  do,  therefore  I,  the  said  justice,  do  hereby,  in  pursu- 
ance of  the  said  Act,  commit  the  said  A.  B.  to  the  [describ- 
ing the  prison  or  the  house  of  correction]  there  to  remain 
without  bail  or  mainprize  for  his  [or  her]  offence  aforesaid, 
until  he  [or  she]  shall  submit  himself  [or  herself]  to  be 
examined,  and  give  his  [or  her]  evidence  before  the  said 
arbitrators,  touching  the  matters  referred  to  them  as  afore- 
said, or  shall  otherwise  be  discharged  by  due  course  of 
law  :  And  you  the  [constable  or  oilier  peace  officer  or  offi- 
cers to  wJiorn  the  warrant  is  directed]  are  hereby  author- 
ized and  required  to  take  into  your  custody  the  body  of  the 
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said  A.  B.  and  him  [or  her]  safely  to  convey  to  the  said 
prison  [or  house  of  correction]  and  him  [or  her]  there  to 
deliver  to  the  gaoler  [or  keeper]  thereof,  who  is  hereby 
authorized  and  required  to  receive  into  his  custody  the 
body  of  the  said  A.  £.,  and  him  [or  her]  safely  to  detain 
and  keep,  pursuant  to  this  commitment.  Given  under  my 
hand,  this  day  of  in  the  year  of  our  Lord 

This  commitment  to  be  directed  to  the  proper  peace  offi- 
cer, and  the  gaoler  [or  keeper]  of  the  prison  [or  house  of  cor- 
rection.'] 

Form  of  warrant  of  distress. 

To  the  Constable  of 

WHEREAS  of  under  an 

award  made  by  on  the  day  of 

in  the  year  of  our  Lord 

pursuant  to  an  Act  passed  in  the  fifth  year  of  the  reign  of 
his  present  Majesty,  entitled  An  Act  [state  the  title  of  this 
Act,~]  is  liable  to  pay  to  of  the 

sum  of  and  also  the  sum  of 

and  the  said  having-  refused  or  neglected  to 

pay  the  same  for  the  space  of  two  days  and  upwards  sub- 
sequent to  the  making  such  award,  these  are  therefore  to 
command  you  to  levy  the  said  sum  of  by 

distress  and  sale  of  the  goods  and  chattels  of  the  said 
and  I  do  hereby  order  and  direct  the.  goods 
and  chattels  so  to  be  distrained,  to  be  sold  and  disposed  of 
within  days,  unless  the  said  sum  of 

for  which  such  distress  shall  be  made,  together  with  the 
reasonable  charges  of  taking  and  keeping  such  distress, 
shall  be  sooner  paid  ;  and  you  are  also  hereby  commanded 
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to  certify  to  me  what  you   shall  do  by  virtue  of  this  my 
warrant.  Given  under  my  hand  and  seal,  at 
the  day  of 


form  of  the  Constable^  return  to  the  warrant  of  distress. 

I,  constable  of  do  hereby 

certify  to  justice  of  the  peace  of 

that  I  have  made  diligent  search  for,  but  do  not  know  of, 
nor  can  find  any  goods  and  chattels  of  by 

distress  and  sale  whereof  I  may  levy  the  sum  of 
pursuant   to   his   warrant   for   that   purpose,    dated  the 

day  of  in  the  year  of  our  Lord 

Given  under  my  hand  this 
day  of  in  the  year  of  our  Lord 

Form  of  commitment  thereupon  to  the,  house  of  correction. 

Here  name  Hie  i  To  the  constable  of  and  also  to 

County.        \       the  keeper  of  the  house  of  correction  at 

WHEREAS  of  under  an 

award  made  by  on  the  day  of 

in  the  year  of  our  Lord  pursuant 

to  an  Act  passed  in  the  fifth  year  of  the  reign  of  his  pres- 
ent Majesty,  entitled  An  Act  [state  the  title  of  this  Act,'] 
became  liable  to  pay  to  the  sum  of 

and  also  the  sum  of  for  costs,  time, 

and  expenses,  making  together  the  sum  of 
and  having  refused  or  neglected  to  pay  the  same  for  the 
space  of  two  days  and  upwards  subsequent  to  the  making 
of  such  award,  my  warrant  was,  according  to   the  provis- 
ions of  the  said  act,  duly  made  and  issued  for  the  levying 
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the  said  sum  of  by  distress  and  sale  of  the 

goods  and  chattels  of  the  said  ;  and  whereas 

it  appears  by  the  return  of  constable  of 

dated  the  day  of 

that  he  hath  made  diligent  search  for,  but  doth  not  know 
of,  nor  can  find  any  goods  and  chattels  of  the  said 
by  distress  and  sale  whereof  the  said  sum  of 
may  be  levied  pursuant  to  my  said  warrant :  These  are 
therefore  to  command  you  the  said  constable  of 
to  apprehend  the  said  and  convey  him  to  the 

said  house  of  correction  at  aforesaid,  and  deliver 

him  there  to  the  keeper  of  the  said  house  of  correction  ; 
and  these  are  also  to  command  you  the  keeper  of  the  said 
house  of  correction,  to  receive  him  the  said 
into  the  said  house  of  correction,  and  there  keep  him  with- 
out bail  or  mainprize  for  the  space  of  months, 
unless  the  sum  of                           so  ordered  to  be  paid  as 
aforesaid,  shall  be  sooner  satisfied,  with  all  reasonable  ex- 
penses.    Given  under  my  hand  and  seal,  at 
the                             day  of 


Form  of  commitment   where  the   warrant  of  distress   is 

wUfi/ield. 

Here  name  tfie  )  To  the  constable  of  and  also 

County.       )      to  the  keeper  of  the  house  of  correction  at 

WHEREAS,  of  under  an 

award  made  by  on  the  day  of 

in  the  year  of  our  Lord  pur- 

suant to  an  Act  passed  in  the  fifth  year  of  the  reign  of  his 
present  Majesty,  entitled  An  Act  [state  the  title  of  this 
Act,']  became  liable  to  pay  to  the  sum  of 

and  also  the  sum  of  for  costs, 
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time,  and  expenses,  making  together  the  sum  of 
which  he  has  refused  or  neglected  to  pay  for  the  space  of 
two  days  and  upwards  subsequent  to  the  making  of  such 
award  ;  and  whereas  it  appears  to  me  that  the  recovery 
of  such  sum  and  warrant  of  distress  and  sale  of  the  goods 
and  chattels  of  the  said  will  be  attended  with 

consequences  ruinous  or  in  an  especial  manner  injurious 
to  the  defaulter  [and  his  family,  if  any\  and  I  have  there- 
fore determined  to  withhold  such  warrant,  and  to  commit 
the  said  to  prison,  pursuant  to  the  said  Act  : 

These  are  therefore  to  command  you  the  said  constable  of 
to  apprehend  the  said  and 

convey  him  to  the  said  house  of  correction  at 
aforesaid,  and  deliver  him  there  to  the  keeper  of  the  said 
house  of  correction  ;  and  these  are  also  to  command  you, 
the  keeper  of  the  said  house  of  correction,  to  receive  him 
the  said  into  the  said  house  of  correction,  and 

there  keep  him  without  bail  or  mainprize  for  the  space  of 

months,  unless  the  said  sum  of 

so  ordered  to  be  paid  as  aforesaid,  shall  be  sooner  satisfied, 
with  all  reasonable  expenses.  Given  under  my  hand  and 
seal,  at  the  day  of 

INSOLVENT  DEBTORS. 

By  Stat.  1  Geo.  4.  c.  119.  s.  13.,  any  assignee  or  as- 
signees of  the  estate  and  effects  of  any  insolvent  debtor 
(a  prisoner)  who  shall  be  present  at  a  meeting  to  be  had 
on  fourteen  days  notice  previously  given,  for  the  purpose 
hereafter  mentioned,  in  the  London  Gazette,  if  the  prisoner 
were  in  custody  in  London  or  within  the  weekly  bills  of 
mortality,  and,  if  not,  then  also  in  some  newspaper  which 
shall  be  published  in  the  county,  city,  or  place,  in  or  near 
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which  such  prisoner  shall  have  been  in  such  actual  custody, 
and  with  the  approbation  of  one  of  the  commissioners  of 
the  Insolvent  Court,  to  submit  to  arbitration  any  difference 
or  dispute  between  such  assignee  or  assignees,  and  any 
person  or  persons,  for  or  on  account  or  by  reason  of  any 
matter,  cause,  or  thing  relating  to  the  estate  and  effects  of 
such  prisoner  ;  and  every  such  assignee  or  assignees  is 
and  are  hereby  indemnified  for  what  they  shall  fairly  do 
in  the  premises  in  pursuance  of  this  Act. 


PRECEDENTS. 


AWARDS. 

AWAKD  under  a  Submission  by  order  of  nisi  print,  where  the  time  has 
been  enlarged,  that  Plaintiffs  had,  in  one  case,  good  cause  of  ac- 
tion against  Defendant  to  a  certain  amount,  and  that  a  verdict  be 
entered  accordingly,  with  liberty  to  the  Plaintiffs  to  sign  judg- 
ment, if  certain  money,  with  costs,  &c.  directed  by  the  award  to 
be  paid,  be  not  duly  paid  ;  that,  with  respect  to  a  certain  action, 
by  the  bye,  Plaintiffs  had  good  cause  of  action  to  a  certain  amount ; 
that  a  Chancery  suit  commenced  by  the  Defendant  against  the 
Plaintiffs  be  dismissed,  with  costs,  to  be  taxed  by  the  proper  offi- 
cer, such  costs  to  be  paid  to  the  Plaintiffs  ;  that  Defendant  pay 
the  money,  to  the  amount  of  which  it  is  awarded  that  the  Plain- 
tiffs had  cause  of  action,  to  them,  at  a  certain  time  and  place,  with 
the  costs  of  both  the  said  actions,  to  be  taxed  by  the  proper  offi- 
cer, together  with  the  costs  of  reference,  and  of  the  award  ;  that  a 
certain  Exchequer  bill,  deposited  with  certain  bankers  to  abide 
the  event  of  the  award,  be  sold,  and  the  proceeds  of  the  sale  paid 
to  the  plaintiffs,  in  reduction  of  the  money  and  costs  awarded  to 
be  paid  by  the  Defendant. 

To  all  to  whom  these  presents  shall  come  :  I,  A.  B.,  of 
Lincoln's-Inn,  Barrister  at  Law,  send  greeting  : — Whereas, 
by  a  certain  order  made  at  the  sitting1  at  nisi  prius,  held  at 
Guildhall,  in  and  for  the  city  of  London,  on  Thursday  the 
28lh  day  of  February,  in  the  year  of  our  Lord,  one  thou- 
sand eight  hundred  and  eleven,  before  the  Right  Honor- 
able Edward,  Lord  Ellenborough,  Chief  Justice  of  our 
Lord  the  King,  assigned  to  hold  pleas  before  the  King 
himself,  in  a  certain  cause  then  depending  in  the  same 
58 
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Court,  wherein  F  A  and  S  C,  executrix  and  executor  of 
the  last  will  and  testament  of  E  S,  deceased,  were 
plaintiffs,  and  C  Dwas  defendant.  It  was  ordered  by  the 
Court,  by  and  with  the  consent  of  the  plaintiffs  and  defen- 
dant, their  counsel  and  attornies  (amongst  other  things,) 
that  all  matters  in  difference  between  the  said  E  S,  the 
testator,  and  the  defendant,  both  at  law  arid  in  equity, 
should  be  referred  to  the  award,  order,  arbitrament,  final 
end,  and  determination  of  me  the  said  A.  B  ;  and  that  a 
verdict  should  be  entered  as  I  should  think  fit,  so  as  I 
should  make  and  publish  my  award  in  writing  of  and  con- 
cerning the  premises  in  question,  on  or  before  the  second 
day  of  Easter  Term  then  next  ensuing  ;  and  that  the  said 
parties  should  and  would  perform,  fulfil,  and  keep  such 
award  so  to  be  made  by  me  the  said  arbitrator  as  afore- 
said :  and  that  the  costs  of  the  cause,  as  to  the  defendant, 
should  abide  the  event  and  determination  of  my  said  award; 
and  that  the  costs  of  the  reference  should  be  in  the  dis- 
cretion of  me  the  said  arbitrator,  who  should  direct  and 
award  by  whom,  and  to  whom,  and  in  what  manner,  the 
same  should  be  paid.  And  which  said  order  was  after- 
wards entered  and  made  a  rule  of  his  Majesty's  Court  of 
King's  Bench  ;  and  whereas  at  the  request  of  the  said 
defendant  and  his  solicitors,  and  in  order  to  give  the  said 
defendant  time  to  produce  evidence  in  support  of  his  c;. 
the  time  for  making  this  my  award  has  been  by  certain 
rules  or  orders  of  the  said  Court  of  King's  Bench  from 
time  to  time  duly  enlarged  ;  and  whereas,  by  a  certain  oth- 
er rule  or  order  of  the  said  Court  of  King's  Bench,  mad*- 
on  Thursday,  on  the  Feast  of  St.  Martin,  now  last  past,  it 
was  ordered,  that  the  time  limited  for  me  the  said  arbitra- 
tor making  my  award  between  the  said  parties  should  be 
enlarged  until  the  last  day  of  the  then  and  now  next  term  ; 
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and  whereas  pending  the  said  action,  and  before  the  mak- 
ing- of  the  said  first  mentioned  order,  the  said  F  A  and  S 
C,  as  such  executrix  and  executor  as  aforesaid,  delivered  a 
declaration  by  the  bye  in  the  said  Court  of  King-'s  Bench 
against  the  said  C  D,  for  the  recovery  of  other  money  al- 
leged to  be  due  and  owing  by  the  said  C  D  to  the  said 
testator  ;  and  whereas  also,  a  certain  suit  in  the  court  of 
Chancery  was  commenced  by  the  said  C  D  against  the 
said  F  A  and  S  C,  as  such  executrix  and  executor  as  afore- 
said, and  which  said  two  several  actions,  as  well  as  the 
said  suit  in  Chancery,  were  pending  at  the  time  of  the 
making  of  the  said  first  mentioned  order.  Now,  know  ye 
that  I  the  said  arbitrator,  having  taken  upon  myself  the 
burthen  of  the  said  reference,  and  having  heard,  examined, 
and  duly  considered  the  allegations,  vouchers,  proofs,  and 
witnesses  of  the  said  parties  respectively,  do  make  and 
publish  this  my  award  in  writing,  of  and  concerning  the 
matters  referred  to  me  as  follows,  (that  is  to  say  :) — With 
respect  to  the  said  first  mentioned  action,  wherein  the  said 
order  and  rules  were  made,  I  do  award,  adjudge,  and  de- 
clare, that  the  said  F  A  and  S  C,  as  such  executrix  and 
executor  as  aforesaid,  had  good  cause  of  action  against  the 
said  C  D  for  divers  principal  sums  of  money,  bearing  in- 
terest due  from  him  to  the  said  testator,  which,  with  inter- 
est thereon,  calculated  up  to  the  tenth  day  of  December 
now  next  ensuing,  do  and  will  amount  to  the  sum  of  303£ 
Us.  4c/.,  and  for  which  said  sum  of  303J.  11s.  4t/.,  they  the 
said  F  A  and  S  C  may  cause  a  verdict  to  be  entered  in  the 
said  first  mentioned  action,  and  sign  judgment  thereon 
against  the  said  C  D,  in  case  the  several  sums  of  money, 
and  costs,  herein  by  me  directed  to  be  paid  by  him  to  them, 
shall  not  be  duly  paid  at  the  time  and  place  hereinafter  ap- 
pointed for  that  purpose  ;  but  such  verdict  and  judgment 
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shall  stand  and  be  a  security  only  for  so  much  of  such 
sums  and  costs  as  shall  not  be  duly  paid,  together  with  the 
further  costs  of  the  entering-  the  said  verdict,  and  signing1 
judgment  thereon  and  consequent  thereto.  And  with  re- 
speet  to  the  said  other  action  by  the  bye,  I  do  award,  ad- 
judge, and  declare,  that  the  said  F  A  and  S  C,  as  such 
executrix  and  executor  as  aforesaid,  had  good  cause  of  ac- 
tion against  the  said  C  D  for  the  sum  of  190/.,  due  and 
owing  by  him  to  the  said  testator.  And,  with  respect  to 
the  said  suit  in  Chancery  I  do  award,  order,  and  direct, 
that  the  said  C  D  shall  forthwith  cause  his  own  bill  there- 
in to  be  dismissed,  with  costs,  to  be  taxed  by  the  proper 
officer  of  the  said  Court  of  Chancery  :  and  which  costs  I 
direct  to  be  paid  by  him  the  said  C  D  to  the  said  F  A  and 
S  C  at  the  time  and  place  hereinafter  mentioned ;  and  that 
all  proceedings  both  in  law  and  equity,  shall  be  forthwith 
stayed  and  no  further  prosecuted,  except  as  to  the  enter- 
ing the  said  verdict,  and  the  proceedings  consequent  there- 
upon. And  I  do  award,  order,  and  direct,  that  the  said  C 
D  shall  and  do  pay  to  the  said  F  A  and  S  C,  as  such  exe- 
cutrix and  executor  as  aforesaid,  at  the  office  of  Mr.  L  G, 
their  attorney  in  the  said  actions,  situate  in  Warwick 
Square,  in  the  city  of  London,  on  the  tenth  day  of  Decem- 
ber now  next  ensuing,  between  the  hours  of  twelve  at  noon 
and  two  in  the  afternoon,  as  well  the  said  sum  of  303/.  11s. 
4rf.,  as  the  said  sum  of  190/.,  together  with  the  costs  of 
both  the  said  actions  ;  and  also  the  costs  of  the  said  refer- 
ence and  of  this  my  award  ;  such  costs  to  be  in  the  mean 
time  taxed  by  the  proper  officer  of  the  said  Court  of  King's 
Bench  :  and  whereas  pending  the  said  reference,  a  certain 
Exchequer  bill  for  the  sum  of  400'.  has  been  purchased 
with  the  money  of  the  said  C  D,  and  deposited  with  cer- 
tain bankers,  to  abide  the  event  of  this  my  award.  Now 
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I  do  further  award,  order  and  direct,  that  the  said  Ex- 
chequer bill,  and  all  other  Exchequer  bills  (if  any,)  which 
may  have  been  received  in  exchange  for  the  same,  be  sold 
and  converted  into  money  on  or  before  the  said  tenth  day 
of  December,  and  that  all  money  produced  by  such  sale, 
and  also  all  money  and  benefit  that  may  have  been  receiv- 
ed and  arisen  upon  all  such  Exchequer  bills,  as  well  by 
way  of  interest  as  otherwise,  be  paid  to  the  said  F  A  and 
S  C  as  such  executrix  and  executor  as  aforesaid,  on  the 
said  tenth  day  of  December,  at  the  place  aforesaid,  as  a 
part.of  and  in  reduction  of  the  several  sums  of  money  and 
costs  herein  by  me  directed  to  be  paid  by  the  said  C  D  as 
aforesaid.  And  I  do  further  award  and  order,  that  the 
said  F  A  and  S  C  shall  and  do  accept  the  said  several 
sums  of  money  and  costs  herein  by  me  awarded  to  be  paid, 
in  full  satisfaction  and  discharge  of  all  demands  by  them 
as  such  executrix  and  executor  as  aforesaid,  upon  the  said 
CD. 

In  witness  whereof,  I  the  said  arbitrator,  have  hereunto 
set  my  hand  and  seal,  tin's  thirtieth  day  of  September, 
in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ten. 

Signed  and  published  by  the  above 
named  A.  B.,  being  first  duly 
stamped,  in  the  presence  of  Y.  Z. 


Award  under  a  Submission  by  Order  of  nisi  prius  at  the  Assizes,  that 
the  Verdict  taken  for  the  Plaintiff  at  the  Trial,  stand  for  him  ;  that 
Defendant  pay  Costs,  &c. 

To  all  to  whom,  &c.     Whereas  a  certain  action  at  law 
depending  in  his  Majesty's  Court  of  Common  Pleas,  where- 
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in  A  B  was  the  plaintiff  and  C  D  the  defendant,  came  on 
to  be  tried  at  the  assizes  holder)  at  Worcester,  in  and  for 
the  county  of  Worcester,  on  Wednesday  the  eighteenth  day 
of  July,  in  the  first  year  of  the  reign  of  our  Sovereign  Lord 
George  the  Third,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  King,  Defender  of  the 
Faith,  before  the  Right  Honorable  Edward  Lord  Ellen- 
borough,  Chief  Justice  of  our  said  Lord  the  King,  assigned 
to  hold  pleas  before  the  King  himself,  and  John  Heath, 
Esquire,  one  of  the  Justices  of  our  said  Lord  the  King,  of 
his  Court  of  Common  Pleas  at  Westminster,  Justices  of 
our  said  Lord  the  King  appointed  to  take  the  assizes  for 
the  said  county  of,  &c.,  according  to  the  form  of  the  statute 
jn  that  case  made  and  provided.  It  was  ordered  by  the 
said  Justices  in  open  Court,  by  and  with  the  consent  of  the 
said  parties,  their  counsel  and  attornies,  that  a  verdict 
should  be  entered  for  the  plaintiff,  damages,  &c.  costs,  &c.; 
but  that  such  verdict  should  be  subject  to  the  award,  or- 
der, arbitrament,  final  end  and  determination  of  me  the 
said  J  S,  to  whom  it  was  thereby  referred  to  settle  all  mat- 
ters in  difference  between  the  said  parties,  and  to  order 
and  determine  what  I  the  said  arbitrator  should  think  fit 
to  be  done  by  either  of  them  respecting  the  matters  in  dis- 
pute, who  agreed  to  be  bound  and  concluded  by  such  de- 
termination, and  to  remain  contented  and  satisfied  there- 
with, so  as  I  the  said  arbitrator  should  make  and  publish 
my  award  in  writing  concerning  the  premises  on  or  before, 
&c.  ;  and  it  was  also  ordered  that  the  costs  of  the  said 
cause  should  abide  the  event  of  my  said  award  ;  and  that 
the  costs  of  this  present  reference  should  be  in  the  discre- 
tion of  me  the  said  arbitrator,  who  might  direct  and  award 
to,  and  by  whom,  and  in  what  manner,  the  same  should  be 
paid ;  and  it  was  also  ordered  that  I  the  said  arbitrator 
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might  direct  that  an  application  should  be  made  to  the  said 
Court  of  Common  Pleas  to  enlarge  the  time  for  making 
my  said  award,  in  case  I  the  said  arbitrator  should  think 
fit  to  do  so :  and  whereas  by  a  certain  other  rule  or  order, 

made  on,  &c.  in term,  in  the year  of  the  reign 

of,  &c.  agreeable  to  power  by  the  several  parties  to  the 
said  cause  for  that  purpose  given,  and  on  hearing  counsel 
for  me  the  said  arbitrator,  it  was  by  the  said  Court  of  Com- 
mon Pleas  ordered,  that  the  time  for  me  the  said  arbitrator 
to  make  my  award  should  be,  and  the  same  was  thereby 
enlarged,  until,  &c.  Now  know  ye,  &c.  I  do,  &c.  that  the 
verdict  so  found  for  the  said  plaintiff  as  aforesaid,  shall 
stand  and  be  in  force ;  and  that  the  said  defendants  shall  and 
do  pay  to  the  said  plaintiff  the  costs  of  this  reference  and 
award,  to  be  taxed  by  the  proper  officer  of  the  same  Court. 
And  I  do  further,  &c.  that  the  said  defendants  have  not 
any  claim  or  demand  upon  the  said  plaintiff  in  respect  of 
or  in  any  manner  relating  to  the  vessel  called  the  Cuckoo, 
in  the  pleadings  in  the  said  action  mentioned. 


Award  under  a  Submission  by  Order  of   nisi   prius,  a   Juror  being 

withdrawn. 

To  all  to  whom,  &c.  It  was  ordered  by  the  said  Court, 
by  and  with  the  consent  of  the  said  plaintiff  and  defendant, 
their  counsel  and  attornies,  that  the  last  juryman  sworn 
and  impannelled  in  that  said  cause,  should  be  withdrawn 
out  of  the  panel ;  and  that  all  matters  in  difference  between 
the  said  paiti.'s  should  be  referred  to  the  award,  &c. 
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Award  under  a  Submission  by  Oi'der  of  the  Lord  CJhancellor,  adjust- 
ing a  Balance  of  Accounts. 

To  all  to  whom,  &c.  Whereas  by  a  certai'i  order  made 
by  the  Lord  High  Chancellor,  on  Wednesday  the  eleventh 
day  of  July,  in  the  forty-ninth  year  of  the  reign  of  his  pres- 
ent Majesty  King1  George  the  Third,  in  a  certain  cause 
then  depending  in  the  High  Court  of  Chancery,  wherein 
A  B  was  the  plaintiff  and  C  D  was  the  defendant,  it  was 
by  tho  consent  of  the  said  parties  and  their  counsel  or- 
dered, among  other  things,  that  all  accounts  should  be  set- 
tled between  the  said  plaintiff  and  defendant,  and  the  bal- 
ance paid  to  the  defendant  immediately  on  such  settlement, 
including  the  balance  on  a  certain  note  of  hand,  and  also 
the  wages  of  the  said  defendant  ;  and  that  the  accounts 
between  the  said  parties  should  be  referred  to  Mr.  P  R, 
solicitor  for  the  said  plaintiff  and  Mr.  R  S,  solicitor  for  the 
said  defendant,  who  in  case  of  differing  were  to  choose  a 
third  person :  and  whereas  the  said  Mr.  P.  R  and  Mr.  R  S 
did  differ  as  to  the  said  settlement  of  the  said  accounts,  and 
did  in  consequence  thereof  choose  and  appoint  me  the  said 
J  S  to  settle  the  same  ;  and  I  the  said  J  S  having  taken 
upon  myself  the  settlement  of  the  said  accounts,  and  hav- 
ing heard  and  duly  considered  the  allegations,  vouchers, 
and  proofs  of  the  said  parties,  have  settled  the  said  ac- 
counts ;  and  do  hereby  award,  adjudge,  and  declare  the 
balance  due  from  the  said  plaintiff  to  the  said  defendant 
upon  such  settlement,  including  the  balance  on  the  said 
note  of  hand,  and  the  said  defendant's  wages,  to  be  the 
sum  of  348/. :  and  it  having  been  admitted  before  me  by 
the  said  solicitors  of  the  said  parties,  that  the  sum  of  281. 
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has  been  paid  by  the  said  plaintiff  to  the  said  defendant, 
between  the  date  of  the  said  order  and  of  this  my  award, 
as  part  of  and  toward  the  sum  of  money  that  might  be 
found  due  on  such  settlement,  I  do  further  declare  that  the 
sum  now  remaining  due,  to  be  paid  by  the  said  plaintiff  to 
the  said  defendant  as  the  balance  of  the  said  accounts, 
is  148/. 


Award,  under  a  Submission  by  Rule  of  the  Court  of  King's  Bench, 
that  Defendant  pay  a  Sum  of  Money  to  Plaintiff;  that  Plaintiff 
be  allowed  to  collect  certain  Joint  Debts,  making  use  of  Defen- 
dant's name,  but  giving  a  Bond  of  Indemnity  to  him  against  any 
consequences  therefrom  in  a  certain  Event ;  that  Plaintiff  give  an 
Account  of  the  Money  arising  from  such  Debts,  and  pay  the 
Moiety  thereof,  after  deducting  the  Expences,  to  the  Plaintiff. 

To  all  to  whom,  &c.  Whereas  an  action  was  lately 
commenced  in  his  Majesty's  Court  of  King's  Bench,  in 
which  A  B  gentleman,  was  plaintiff,  and  C  D  gentleman, 
was  defendant;  and  it  was  by  a  certain  rule  or  order  of 
the  said  Court,  made  on  Wednesday  next,  after  fifteen  days 
of  the  Holy  Trinity,  in  the  forty-fifth  year  of  the  reign  of 
King  George  the  Third,  by  the  consent  of  Mr.  E  F,  of 
counsel  for  the  plaintiff,  and  Mr.  G  H,  of  counsel  for  the 
defendant,  ordered,  that  all  matters  in  dispute  between  the 
parties  in  the  said  cause,  should  be  referred  to  the  award, 
&c.  of  us  the  said  L  M,  M  N,  N  O,  and  J  S,  or  any  two 
of  us,  so  as  we  or  any  two  of  us  should  make  and  publish, 
&c.  ready  to  be  delivered  to  the  said  parties  in  difference 
or  their  attornies,  or  such  of  them  as  should  desire  the 
same,  on  or  before,  &c. ;  and  that  the  said  parties  should 
59 
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and  would  perform,  fulfill,  and  keep  such  award  so  to  be 
made  by  us  the  said  arbitrators,  or  any  two  of  us  as  afore- 
said ;  and  by  the  like  consent  it  was  further  ordered,  that 
the  costs  of  the  said  cause  should  abide  the  event  of  the 
said  award,  and  that  the  costs  of  this  present  reference 
should  be  in  the  discretion  of  us  the  said  arbitrators,  or  any 
two  of  us,  who  should  direct  and  award  by  whom,  and  to 
whom,  and  in  what  manner  the  same  should  be  paid,  as 
by  the  said  rule  or  order,  reference  being1  thereto  had,  will 
among  other  things  more  fully  appear.  Now  know  ye,  &c. 
that  we,  &c.  do  award,  &c.  that  all  proceedings  in  the  said 
cause  shall  cease  and  be  no  further  prosecuted  ;  and  that 
the  said  C  D  shall  and  do  pay  to  the  said  A  B,  at,  &c.  be- 
tween the  hours  of,  &c.  the  sum  of,  &c. ;  which  said  sum 
of,  &c.  we  do  adjudge  and  declare  to  be  justly  due  from 
the  said  C  D  to  the  said  A  B,  for  and  upon  the  matters 
contained  in  the  declaration  in  the  said  cause.  And  we  do 
further  award,  &c.  that  the  said  C  D  shall  and  do  permit 
and  suffer  the  said  A  B  to  collect  and  receive  for  their  joint 
use,  the  debts  and  sums  of  money  specified  in  the  follow- 
ing list  of  debts,  (that  is  to  say)  : — 

[Here  set  out  the  list  containing  the  names  of  the  creditors,  and 
amount  of  each  separate  debt.] 

And  we  do  further,  &c.  that  the  said  A  B  do  use  his  utmost 
endeavors  to  collect  and  receive  the  same  accordingly,  and 
that  the  said  A  B  shall  be  at  liberty  to  bring  any  action  or 
actions,  either  in  his  own  name  or  in  the  name  of  the  said 
C  D,  or  in  their  joint  names,  as  he  may  be  advised,  for  the 
recovery  of  any  sum  or  sums  of  money  specified  in  the  said 
list;  but  nevertheless,  that  if  the  said  A  B  shall  bring  any 
action  in  the  name  of  the  said  C  D,  without  the  consent  of 
the  said  C  D  for  that  purpose  first  had  and  obtained,  then 
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that  the  said  A  B  shall  save  harmless,  and  indemnify  the 
said  C  D  from  all  consequences,  costs,  charges,  and  expen- 
ces  attending  the  same,  if  the  same  shall  happen  to  fail 
and  be  fruitless.  And  we  do  further,  &c.  that  the  said  A 
B  shall  not  compound  or  compromise  any  action  to  be 
brought  for  the  recovery  of  any  of  the  said  debts  or  sums 
of  money,  without  the  consent  of  the  said  C  D  in  writing 
for  that  purpose  first  had  and  obtained ;  and  that  the  said 
A  B  shall  within  one  month  after  payment  of  the  said  sum 
of,  &c.  deliver  to  the  said  C  D  an  account  of  the  place  of 
residence  of  all  persons  indebted  to  them  the  said  A  B  and 
C  D,  so  far  as  the  said  A  B  shall  know  or  be  able  to  ascer- 
tain the  same ;  and  also  at  his  own  expense  enter  into  and 
deliver  to  the  said  C  D  a  bond  to  the  said  C  D,  in  the 
penalty  of,  &c.  with  a  condition  thereunder  written  for 
making  void  the  same,  in  case  he  the  said  A  B  shall  use 
due  diligence  in  collecting  all  outstanding  debts  due  to  them 
the  said  A  B  and  C  D,  or  wherein  they  are  jointly  jnter- 
ested ;  and  shall  give  to  the  said  C  D  an  account  of  his 
proceedings  from  time  to  time,  within  six  weeks  after  any 
request  in  writing  so  to  do ;  and  shall  also  from  time  to 
time,  as  the  same  debts  are  respectively  received,  pay  to 
the  said  C  D  one  moiety  thereof  (all  reasonable  expences 
touching  the  collecting  and  recovering  of  such  debts  being 
first  deducted.)  And  lastly,  we  do  award,  &c.  that  each 
of  the  said  parties  shall  and  do  bear  and  pay  his  own  costs 
of  this  reference ;  and  that  the  costs  of  this  our  award  be 
paid  in  equal  moieties  between  them. 
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Award,  under  a  Submission  by  a  Judge's  Order,  witb  a  Clause  of 
Umpirage,  of  Compensation  for  the  Short  Loading,  &c.  of  a 
Vessel. 

To  all  to  whom,  &c.  Whereas  an  action  was  lately 
commenced  in  his  Majesty's  Court  of  King's  Bench,  in 
which  A  B  was  plaintiff  and  E  F  was  defendant ;  and  it 
was  on  or  about  the  twenty-sixth  day  of  February  now 
last  past,  by  the  Right  Honorable  Edward  Lord  Ellenbo- 
rough,  Lord  Chief  Justice  of  the  same  Court,  upon  hearing 
the  attornies  or  agents  on  both  sides,  and  by  their  consent, 
ordered  that  all  legal  questions  arising  upon  a  certain 
charter-party,  dated  the  ninth  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  four,  made 
between  the  plaintiff  and  defendant,  and  on  which  the  said 
action  was  brought,  should  be  referred  to  the  award  and 
determination  of  me  the  said  J  S,  who  should  make  my 
award  in  writing  on  or  before  the  eighth  day  of  April  then 
and  now  next  ensuing ;  and  that  the  quantum  of  damages 
claimed  by  the  plaintiff,  if  I  the  said  J  S  should  award  that 
any  ought  to  be  paid,  should  be  referred  to  the  award  and 
determination  of  M  N  of  Broad  Street,  London,  merchant, 
and  N  O  of  Winchester  Street,  London,  merchant ;  and  in 
case  they  should  not  agree,  then  to  the  umpirage  of  such 
other  person  as  they  should  in  writing  under  their  hands 
appoint,  so  that  their  award  or  such  umpirage  should  be 
made  in  writing  on  or  before  the  twenty-fourth  day  of  April 
then  and  now  next  ensuing ;  and  that  the  costs  of  the  cause 
and  of  such  reference  should  abide  the  event  of  the  said 
awards  or  umpirage.  Now  know  ye  that  I  the  said  J  S, 
having  taken  upon  myself  the  determination  of  the  said 
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legal  questions,  and  having  heard,  examined,  and  consid- 
ered the  allegations,  vouchers,  proofs,  and  witnesses  of  the 
said  parties,  do  make  and  publish  this  my  award  in  wri- 
ting, of  and  concerning  the  said  legal  questions,  as  follows 
(that  is  to  say)  ; — I  do  award  and  adjudge  that  the  said 
plaintiff  was  and  is  legally  entitled  to  claim  and  recover 
from  the  said  defendant  compensation  in  damages  for  the 
short  loading  of  the  ship  or  vessel  in  the  said  charter-party 
mentioned,  and  also  for  the  detention  of  the  said  ship  or 
vessel  in  the  West  Indies,  from  the  time  of  the  sailing  of 
the  July  convoy  in  the  year  one  thousand  eight  hundred 
and  four,  to  the  time  of  the  sailing  of  the  October  convoy 
in  the  same  year ;  and  that  such  compensation  ought  to 
include  the  amount  of  such  premium  as  may  have  been 
paid  or  engaged  to  be  paid  by  the  said  plaintiff  on  account 
of  the  said  ship's  sailing  with  the  said  October  convoy,  be- 
yond the  sum  that  would  have  been  paid  if  she  had  been 
dispatched  with  the  said  July  convoy. 


Award,  under  a  Submission  by  Deed,  that  a  certain  Person  was  not  a 
Partner  in  a  particular  Firm  at  a  particular  time,  and  that  he  is 
entitled  to  recover  certain  Securities  before  the  Demands  of  the 
other  Creditors  are  fully  satisfied. 

To  all  to  whom,  &c.  Whereas  by  a  certain  deed,  bear- 
ing date,  &c.  and  made  between  A  B,  of  the  first  part,  and 
C  D,  E  F,  G  H,  K  L,  and  L  M,  trustees  on  behalf  of  them- 
selves and  the  other  creditors  of  the  said  A  B,  of  the 
second  part,  and  the  several  persons  whose  names  are 
thereunto  subscribed  and  seals  affixed,  being  creditors  of 
the  said  A  B,  of  the  third  part,  and  M  N  of  the  fourth  part, 
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it  is  among  other  things  contained,  as  follow  (that  is  to 
say) ; — Whereas  the  said  M  N  claims  that  the  said  part- 
nership concern  of  N  O,  O  P,  and  A  B,  is  indebted  to  him 
in  the  sum  of  500/.  or  some  other  sum  or  sums  of  money, 
secured  to  him  by  the  bond  of  the  said  N  O,  O  P,  and  A 
B,  some  or  one  of  them,  or  by  some  other  security  or  se- 
curities ;  but  it  is  contended  on  the  part  of  the  said  trustees, 
and  other  the  creditors  of  the  said  A  B,  parties  hereto  of 
the  second  and  third  part,  that  he  the  said  M  N  is  not  en- 
titled to  recover  any  part  of  the  said  debt  or  sum  from  the 
said  partnership  concern  until  all  the  creditors  of  the  said 
concern  are  paid  off  and  satisfied  their  full  and  whole  debts 
of  twenty  shillings  in  the  pound ;  inasmuch  as  it  appears 
to  them  that  the  said  M  N,  at  the  time  such  security  or 
securities  were  so  given  to  him  as  aforesaid,  was  a  partner 
in  the  said  concern  of  N  O,  O  P,  and  A  B,  and  still  remains 
a  partner  therein,  so  far  as  respects  the  creditors  of  the 
said  concern.  Now  in  order  to  settle  such  differences  and 
disputes,  it  is  hereby  covenanted,  declared,  and  agreed,  by 
and  between  all  and  every  the  said  parties  hereto,  and  par- 
ticularly the  said  M  N,  for  himself,  his  executors,  and  ad- 
ministrators, doth  covenant  and  agree,  to  and  with  the  said 
C  D,  E  F,  G  H,  K  L,  and  L  M,  as  trustees  as  aforesaid, 
that  the  said  matter  in  difference  between  them  shall  be 
left  to  the  award,  order  and  determination  of  J  S,  Barris- 
ter at  Law,  who  shall  award  and  determine  whether  the 
said  M  N  was  or  was  not  a  partner  in  the  said  concern  of 
N  O,  O  P,  and  A  B,  at  the  time  the  said  security  or  secu- 
rities were  given  to  him  by  them  as  aforesaid,  and  whether 
he  does  or  does  not  still  remain  a  partner  therein  with 
respect  to  the  other  creditors  of  the  said  concern;  and 
whether  he  is  or  is  not  entitled  in  law  to  recover  on  the 
said  security  or  securities,  before  all  the  other  creditors  of 
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the  said  concern,  have  been  paid  their  full  and  whole  debts 
of  20s.  in  the  pound;  and  in  case  it  shall  be  awarded  that 
he  the  said  M  N  is  entitled  so  to  recover  on  such  security  or 
securities)  then  he  shall  be  entitled  to  receive  the  benefit 
and  provisions  of  this  deed  equally  with  the  other  creditors 
of  the  said  A  B ;  but  in  case  it  shall  be  awarded  that  he 
is  a  partner  in  the  said  concern  of  N  O,  O  P,  and  A  B,  or 
that  he  was  so  at  the  time  of  taking1  such  security  or  securi- 
ties as  aforesaid,  then  he  the  said  M  N,  his  heirs,  execu- 
tors, and  administrators,  shall  and  will,  whenever  there- 
unto required  by  the  trustees  before  named,  grant,  convey, 
assign,  and  assure  by  such  conveyances,  assignments,  or 
other  assurances  as  they  shall  require,  unto  them  the  said 
trustees,  their  heirs,  executors,  administrators,  and  assigns, 
all  his  interest  in  the  said  partnership  estate,  stock  and 
effects,  arid  in  all  other  the  hereditaments  and  premises 
hereby  covenanted  to  be  assigned  and  conveyed,  to  be  held 
by  them  upon  the  trusts  hereinbefore  declared,  to  and  for 
the  benefit  of  all  other  the  creditors  of  the  said  A  B ;  and 
moreover,  that  all  and  every  the  parties  hereto  shall  and 
will  stand  to,  abide  by,  and  perform  the  award  and  deter- 
mination of  the  said  J  S  in  the  matters  aforesaid,  so  as  the 
same  be  made  in  writing  and  ready  to  be  delivered  to  the 
parties  in  difference  within  three  months  from  the  day  of  the 
date  hereof,  or  as  soon  after  as  they  shall  respectively  re- 
quire the  same. — Now  know  ye,  &c.  do  award,  &c.  that  the 
said  M  N  was  not  a  partner  in  the  said  concern  of  N  O,  O  P, 
and  A  B,  at  the  time  the  said  security  or  securities,  or  any 
of  them,  were  given  to  him  by  them  as  aforesaid,  nor  does 
still  remain  a  partner  therein  with  respect  to  the  other 
creditors  of  the  said  concern ;  and  that  he  the  said  M  N 
is  entitled  in  law  to  recover  on  the  said  security  or  securi- 
ties before  (and  without  waiting  until)  all  the  other  cred- 
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itors  of  the  said  concern  shall  have  been  paid  their  full  and 
whole  debts  of,  &c.  in  the  pound. 


Award,  under  a  Submission  by  Deeds-Poll,  that  one  Party  is  liable 
to  rebuild  at  his  own  expense  a  certain  House  which  he  rented 
from  the  other,  and  which  had  been  destroyed  by  Fire. 

To  all  to  whom,  &c.     Whereas  heretofore,  to  wit,  on, 
&c.  a  certain  deed-poll  was  made  and  executed  by  A  B,  of 
Epping,  in  the  county  of  Essex,  rope-manufacturer,  and  a 
certain  other  deed-poll  was  on  the  same  day  made  and 
executed  by  C  D,  of  Stone,  in  the  county  of  Stafford, 
Esquire ;  in  which  said  two  several  deeds-poll,  after  recit- 
ing- that  a  certain  messuage  or  dwelling-house,  and  certain 
other  buildings,  situate  and  being  No.  54,  Lower  Shadwell, 
in  the  parish  of  St.  Paul,  Shadwell,  in  the  county  of  Mid- 
dlesex, were,  on  or  about  the  twenty-first  day  of  January, 
one  thousand  eight  hundred  and  eleven,  burnt  down  and 
destroyed  by  fire ;  and  at  the  time  the  same  were  so  burnt 
down  and  destroyed  by  fire,  the  same  were  in  the  occupa- 
tion of  the  said  A  B,  who  claimed  to  hold  the  same  as  ten- 
ant of  the  said  C  D  ;  and  that  by  a  memorandum  or  agree- 
ment made  and  entered  into  on,  &c.  between  the  said  A  B 
on  the  one  part,  and  the  said  C  D  on  the  other  part,  it  was 
(amongst  other  things)  agreed  that  the  question  of  law, 
whether  the  said  A  B  or  the  said  C  D  was  liable  to  rebuild 
the  premises,  should  be  referred  to  me  the  said  J  S,  whose 
award  was  to  be  final ;  and  that  it  was  understood  and 
agreed  that  the  same  question  might  be  narrowed  to  the 
question  whether  the  said  A  B  was  liable  to  the  said  C  D 
to  rebuild  the  said  messuage  or  dwelling-house,  and  other 


262  AWARDS.  465 

buildings ;  it  was  in  and  by  the  said  respective  deeds-poll 
witnessed,  that  in  pursuance  of  the  said  recited  agreement 
each  of  them  the  said  C  D  and  A  B  did  for  himself,  his 
heirs,  executors,  administrators,  and  assigns,  as  to  and  con- 
cerning his  and  their  respective  acts,  deeds,  and  defaults, 
only  promise,  declare  and  agree,  to  and  with  the  other  of 
them  the  said  C  D  and  A  B,  his  executors,  administrators, 
and  assigns,  mutually  and  reciprocally,  that  the  before 
mentioned  question,  whether  the  said  A  B  is  liable  to  the 
said  C  D  to  rebuild  the  said  premises,  and  all  actions,  suits 
causes  of  action  and  suit,  controverses,  disputes,  and  doubts 
and  questions  whatsoever  between  the  said  parties  con- 
cerning the  rebuilding  the  said  messuage,  buildings,  ground 
and  premises,  should  be,  and  the  same  was  by  the  said  re- 
spective deeds-poll  referred  and  submitted  to  the  award, 
judgment,  and  final  determination  and  decision  of  me  the 
said  J  S;  and  that  the  said  parties  respectively,  and  their 
respective  executors,  administrators,  and  assigns,  and  all 
persons  claiming  under  them  respectively,  should  and 
would  well  and  truly  in  all  things  obey,  perform,  and  abide 
by,  fulfil  and  keep  the  award,  order,  judgment,  and  final 
determination  of  me  the  said  J  S,  touching  or  concerning 
the  premises,  provided  I  the  said  J  S  should  make  my 
award  in  writing  under  my  hand,  ready  to  be  delivered  to 
the  said  parties,  their  respective  executors  or  administra- 
tors, or  such  of  them  as  should  request  the  same,  on  or  be- 
fore, &c.  or  within  such  enlarged  period  of  time,  not  ex- 
ceeding two  months,  as  I  the  said  J  S  should  think  proper 
to  fix  by  any  writing  under  my  hand,  as  by  the  said  deeds- 
poll,  reference  being  thereto  respectively  had,  will(amongst 
other  things)  more  fully  appear :  and  whereas  I  the  said 
arbitrator,  being  unable  to  make  my  award  on  or  before 
this  twenty-third  day  of  January  now  last  past,  I  the  said 
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arbitrator  did,  on,  &c.  duly  enlarge  the  time  for  making  my 
award  in  pursuance  of  the  terms  of  the  said  respective 
deeds-poll,  until,  &c.  Now  know  ye,  &c.  I  do  award,  &c. 
that  the  said  A  B  was  and  is  liable  to  the  said  C  D  to  re- 
build the  said  messuage  or  dwelling-house,  and  other  build- 
ings, at  the  expense  and  costs  of  him  the  said  A  B. 


Award,  under  a  Submission  by  Agreement  not  under  Seal,  adjudging 
the  price  at  which  a  certain  Article,  the  Property  of  one  Party  shall 
be  taken  by  the  other ;  and  d:recting  an  Affidavit  that  none  of  it 
has  been  sold  since  the  now  Seller  came  to  England ;  that  the  Ar- 
ticle be  delivered  by  the  one  to  the  other ;  and  that  the  former  accept 
certain  Bills  of  Exchange  in  payment. 

To  all  to  whom,  &c.  Whereas  heretofore,  to  wit,  on, 
&c.  certain  articles  of  agreement*  were  made,  concluded, 
and  agreed  upon  between  A  B,  of  Cheapside,  London,  gen- 
tleman, of  the  one  part,  and  C  D,  of  Parliament  Street, 
Westminster,  perfumer,  of  the  other  part,  by  which  said 
articles  of  agreement  it  was  (among  other  things)  agreed, 
that  the  said  C  D,  should  and  would  purchase  the  stock  of 
manufactured  hair  then  in  the  possession  of  the  said  A  B, 
not  exceeding,  in  the  whole,  the  sum  of  1000/.  sterling,  at 
or  for  such  price  as  should  be  less  by  one-fourth  than  it 
would  cost  the  said  C  D  to  manufacture  the  same ;  and,  in 
case  the  said  A  B  and  C  D  should  differ  about  the  said 
price,  then  the  same  should  be  referred  to  E  F,  and  G  H, 
to  settle  and  ascertain  such  price ;  and  in  case  they  could 

•If  the  articles  of  agreement  were  under  seal,  add  here  the  words 
"under  seal." 
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not  agree,  then  the  subject  of  the  said  stock,  and  all  mat- 
ters in  difference  between  the  parties,  should  be  referred 
to  me  the  said  J  S,  and  that  my  determination  should  be 
final ;  and  the  said  A  B,  in  and  by  the  said  articles  of  agree- 
ment, agreed  forthwith  to  make  affidavit  before  the  Lord 
Mayor  of  London,  (if  thereunto  required  by  the  said  C  D,) 
that  he  the  said  A  B  has  not  either  directly  or  indirectly 
parted  with,  sold,  or  otherwise  disposed  of  any  part  of  his 
said  stock  of  manufactured  hair  since  he  came  into  Eng- 
land, and  that  no  part  of  such  stock  is  inferior  in  quality  to 
the  sample  or  specimen  then  produced  and  deposited  with 
the  said  E  F,  and  that  the  said  stock  is  in  no  respect  injur- 
ed or  rendered  unmarketable ;  and  that  the  same  stock  is, 
in  every  respect,  the  :nost  fit  and  proper  for  the  purposes 
of  the  said  invention,  and  for  carrying  the  patent  in  and  by 
the  said  articles  of  agreement  agreed  to  be  assigned  into 
the  most  beneficial  effect ;  and  that  upon  full  performance 
of  the  said  agreement  on  the  part  of  the  said  A  B,  and 
upon  the  delivery  to  him  the  said  C  D  of  the  aforesaid 
stock,  he  the  said  C  D  should  and  would  give  his  bills  of 
exchange  to  the  said  A  B,  to  be  drawn  by  the  said  A  B  on 
the  said  C  D,  and  accepted  by  him  payable  at  the  banking 
house  of  Messrs.  L  M  and  M  N,  Pall-Mall,  by  even  in- 
stallments, at  two,  four,  and  six  months'  dates  respectively, 
for  the  amount  of  such  stock  as  the  same  should  be  valued 
and  settled  as  aforesaid  :  and  whereas  the  said  A  B  and 
C  D  did  differ  about  the  price  of  the  said  stock  of  manu- 
factured hair,  and  the  said  E  F  and  G  H  could  not  agree 
to  settle  and  ascertain  the  same : — Now,  know  ye,  &c.  I  do 
award,  &c.  the  price  of  the  said  stock  of  manufactured  hair 
to  be  the  sum  of,  &c. ;  the  said  sum  of,  &c.  being  less,  by 
one-fourth,  than  it  would  cost  the  said  C  D  to  manufacture 
the  same.  And  I  do  further,  &c.  that  the  said  A  B  shall 
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and  do  make  such  affidavit  in  writing  as  in  the  said  agree- 
ment is  mentioned,  and  deliver  the  same  affidavit,  and  also 
the  said  stock  of  manufactured  hair,  as  the  same  hath  been 
deposited  in  a  trunk,  sealed  with  the  seal  of  Mr.  X  Y,  my 
clerk,  to  the  said  C  D,  at  his  house  in  Parliament  Street 
aforesaid,  on  or  before,  &c. ;  and  that  upon  such  delivery  of 
the  said  affidavit  and  stock  to  the  said  C  D,  he  the  said  C 
D  shall  forthwith  accept  such  bills  of  exchange  as  are  in 
the  said  agreement  mentioned,  for  the  said  sum  of,  &c. 


Award,  under  a  Submission  by  mutual  Bonds,  where  the  Time  has  been 
enlarged,  that  one  Party  pay  the  other  a  certain  Sum,  and  that  this 
be  received  by  the  other  in  satisfaction  of  all  Demands.  No  Wit- 
nesses examined  by  the  Arbitrator. 

To  all  to  whom,  &c.  Whereas  A  B,  of,  &c.  by  his  bond 
bearing  date,  &c.  did  become  bound  to  C  D,  of,  &c.  in  the 
penal  sum  of,  &c.  of  good  and  lawful  money  of  Great  Brit- 
ain ;  and  the  said  C  D,  by  his  bond,  bearing  date  also  on, 
&c.  did  become  bound  to  the  said  A  B  in  the  like  penal  sum 
of,  &c.  of  like  good  and  lawful  money ;  in  which  said  bonds 
respectively  it  is  recited,  that  an  action  of  ejectment  was 
tried  at  the  Summer  Assizes  1810,  at  Maidstone,  in  the 
county  of  Kent,  wherein  John  Doe,  on  the  several  demises 
of  the  said  C  D  and  others,  was  the  plaintiff,  and  the  said 
A  B  was  defendant ;  and  that  upon  the  trial  of  the  said  ac- 
tion a  verdict  was  given  for  the  plaintiff,  and  judgment  en- 
tered up  thereupon  and  possession  delivered  to  the  said  C 
D  by  the  sheriff  of  the  said  county  of  Middlesex,  in  ex- 
ecution of  a  writ  of  possession  ;  and  that  the  said  C  D  had 
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called  upon  the  said  A  B  for  the  payment  of  six  years 
mesne  profits  of  the  lands  and  tenements  recovered  in  the 
said  action,  and  also  for  the  value  of  the  windmill  which 
was,  as  was  alleged  by  the  said  C  D,  taken  down  after  the 
verdict  was  given,  and  before  the  possession  was  delivered 
by  the  sheriff  as  aforesaid ;  and  that  differences  had  arisen 
and  were  depending  between  the  said  C  D  and  the  said 
A  B  as  to  the  said  mesne  profits  and  windmill,  and  that 
the  said  parties  had  agreed  to  refer  the  same  to  the  award, 
judgment,  and  determination  of  me  the  said  J  S,  an  arbi- 
trator indifferently  chosen  by  and  between  the  said  parties 
to  award,  arbitrate,  and  determine  concerning  the  same. 
Under  which  said  bonds  conditions  were  respectively  writ- 
ten, for  the  well  and  truly  standing  to,  observing,  perform- 
ing, fulfilling,  and  keeping  the  award,  arbitration,  judgment, 
final  end,  and  determination  whicn  I  the  said  J  S  should 
make  and  give  in  and  concerning  the  said  matters  in  differ- 
ence between  the  said  parties,  and  all  actions,  suits,  and 
causes  of  suits,  debts,  dues,  damages,  claims,  and  demands 
whatsoever  concerning  the  same,  so  as  the  award  of  me, 
&c.  be  made,  &c.  on  or  before  the  first  day  of  May  then 
next  ensuing,  or  on  or  before  such  further  day  to  which  I 
the  said  J  S  should  think  proper  to  enlarge  the  time  for 
making  my  award,  not  exceeding  the  first  day  of  July  then 
next,  as  by  the  said  bonds,  reference,  &c. :  and  wheras 
before,  &c.  I  the  said  arbitrator  did,  in  pursuance  of  the 
said  respective  bonds,  enlarge  the  time  for  making  this  my 
award,  until,  &c.  Now,  know  ye,  &c.  I  do  award,  &c. 
that  the  said  A  B  shall  and  do  forthwith  pay  to  the  said 
C  D  the  sum  of,  &c.  and  that  the  same  be  received  by  the 
said  C  D  in  full  satisfaction  and  discharge  of  and  for  all 
the  said  matters  in  difference  to  me  referred  as  aforesaid. 
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Award,  confirming  a  former  Award,  sent  back  to  the  Arbitrator  for  his 

Reconsideration. 

To  all  to  whom,  &c.  It  was  ordered,  &c.  that  the  jury 
should  find  a  verdict  for  the  plaintiff,  damages  8000/,  and 
costs  forty  shillings,  subject  to  that  order  and  the  award 
to'  be  made  pursuant  thereto ;  and  that  all  matters  in  differ- 
ence in  the  said  cause  between  the  parties  should  be  refer- 
red to  the  award,  order,  arbitrament,  final  end,  and  deter- 
mination of  me  the  said  J  <$',  so  as  I  should  make  and  pub- 
lish my  award  in  writing  of  and  concerning  the  premises 
in  question,  on  or  before  the  last  day  but  one  of  Easter 
Term  then  next  ensuing  ;  and  that  the  said  parties  should 
and  would  perform,  fulfill,  and  keep  such  award  so  to  be 
made  by  me  the  said  arbitrator  as  aforesaid ;  and  that  the 
costs  of  the  cause  should  abide  the  event  and  determina- 
tion of  my  said  award  ;  and  that  the  costs  of  the  reference 
should  be  in  the  discretion  of  me  the  said  arbitrator,  who 
should  direct  and  award  by  whom,  and  to  whom,  and  in 
what  manner  the  same  should  be  paid  ;  which  said  order 
was  afterwards  entered  and  made  a  rule  of  His  Majesty's 
Court  of  King's  Bench  :  and  whereas  by  reason  of  my  be- 
in01  unable  to  make  my  award  within  the  time  limited  by 
the  said  order,  the  time  for  making  my  award  was  by  cer- 
tain rules  of  the  said  Court  of  King's  Bench  from  time  to 
time  duly  enlarged  :  and  whereas  by  a  certain  other  rule 
of  the  said  Court  of  King's  Bench,  made  on  Wednesday 
next  after  the  Octave  of  the  Purification  of  the  Blessed 
Virgin  Mary  now  last  past,  upon  hearing  counsel  for  the 
plaintiff  and  defendant,  and  by  their  consent,  it  was  order- 
ed, that  the  time  limited  for  me  the  said  arbitrator  making- 
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my  award  between  the  said  parties  should  be  further  en- 
larged until  the  first  day  inclusive  of  the  then  next  term  : 
and  whereas  in  compliance  with  the  said  order  and  rules, 
and  in  pursuance  thereof,  I  the  said  arbitrator  did,  on  the 
fifteenth  day  of  April  now  last  past,  make  and  publish  my 
award  in  writing1  of  and  concerning'  the  matters  to  me  re- 
ferred, whereby  (among1  other  things)  I  ordered  and  direct- 
ed a  certain  sum  of  money,  therein  mentioned  to  be  paid 
by  the  said  defendant  to  the  said  plaintiff  at  a  certain  time 
and  place  therein  mentioned  :  and  whereas  after  the  mak- 
ing and  publishing  of  my  said  award,  and  after  the  time 
thereby   limited  for   the  payment  of  the  money  thereby 
awarded  to  be  paid  by  the  said  defendant  to  the  said  plain- 
tiff, it  was  by  a  certain  other  rule  of  the  said  Court  of  King's 
Bench,  made  on  Friday  next  after  the  morrow  of  the  Holy 
Trinity  now  last  past,  ordered    that  the  defendant  upon 
notice  of  that  rule  to  be  given  to  him,  should  upon  Wed- 
nesday next  after  the  Octave  of  the  Holy  Trinity,  shew 
cause  why  a  writ  of  attachment  should  not   issue  against 
him  for  his  contempt  in  not  paying  the  sums  of  3535/.  and 
546/.  lOrf.  pursuant  to  a  certain  rule  and  allocatur  therein 
mentioned,  and  to  my  said   award  :  and  whereas  by  a  cer- 
tain other  rule  of  the  said  Court  of  King's  Bench,  made  on 
Thursday  next  after  the  Octave  of  the  Holy  Trinity  now 
last  past,  it  was  ordered  that  the  said  rule  be  enlarged 
until  the  last  day  but  two  of  the  then  Trinity  Term,  the  de- 
fendant thereby  consenting  to  go  before  the  same  arbitra- 
tor, who  was  to  reconsider  the  amount  of  the  damages,  so 
as  the  sum  then  awarded  should  be  invested  in  Exchequer 
bills,  and  deposited  in  the  Bank  of  England  within  a  week 
then  next  ensuing,  in  the  names  of  the   attornies  in  the 
cause  for  both  parties  ;  and  that  the  same  should  be  paid 
out  (either  in  the  whole  or  such  part  as  should  be  award- 
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ed,)  upon  such  award  being  made  to  the  attornies  for  the 
plaintiff:  and  whereas  by  a  certain  other  rule  of  the  said 
Court  of  King's  Bench,  made  on  Monday  next  after  three 
weeks  of  the  Holy  Trinity  now  last  past,  it  was  ordered 
that  the  rule  made  in  the  said  cause  on  Friday  next  after 
the  morrow  of  the  Holy  Trinity,  in  the  then  Trinity  Term, 
should  be  further  enlarged  until  the  first  day  of  the  then 
next  Michaelmas  Term,  and  that  I  the  said  arbitrator 
should  have  until  three  weeks  after  the  end  of  the  then 
Trinity  Term  to  make  my  award;  and  that  the  costs  of  the 
further  reference  and  award  should  be  in  my  discretion. 
Now,  know  ye  that  I  the  said  arbitrator,  having-  reconsid- 
ered the  amount  of  the  damages  in  pursuance  of  the  said 
rule  for  that  purpose  made,  and  having  heard  and  duly 
considered  the  allegations,  proofs,  and  witnesses  of  the 
said  parties  relating  thereto,  do  hereby  declare,  that  I  see 
no  reason  to  alter  the  amount  of  the  damages,  and  I  do 
therefore  hereby  confirm  my  said  former  award.  And  I 
do  order  and  direct  the  several  Exchequer  bills  and  other 
securities  wherein  the  money  was  invested  in  pursuance 
of  the  said  rule  in  that  behalf,  to  be  forthwith  delivered 
over  to  the  attornies  for  the  said  plaintiff.  And  I  do  further 
award,  order,  and  direct,  that  the  said  defendant  shall  and 
do  pay  to  Messrs.  G  H  and  Son,  the  attornies  for  the  said 
plaintiff,  on  behalf  and  for  the  use  of  the  said  plaintiff,  with- 
in one  week  next  after  notice  in  writing  for  that  purpose 
given  to  the  said  defendant,  or  left  at  his  usual  place  of 
abode,  or  at  the  office  of  his  attorney,  Mr.  E.  F.,  the  costs 
and  expenses  of  this  second  reference,  and  of  stamping  and 
writing  this  my  further  award  ;  such  costs  and  expenses 
to  be  first  taxed  by  the  proper  officer  of  the  said  Court  of 
King's  Bench. 
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Award  respecting  the  Allotments  under  an  Inclosure  Bill. 

Whereas  an  Act  of  Parliament,  lately  passed  for  divid- 
ing-, allotting,  and  inclosing1  that  part  of  Dashwood  Upper 
Common,  which  lies  in  the  manor  of  Dashwood  North,  in 
the  parish  of  Dashwood,  in  the  county  of  Surrey:  and 
whereas  A  B,  the  commissioner  appointed  by  the  said  act, 
did,  in  pursuance  thereof,  and  previous  to  making-  his  award, 
cause  the  said  part  of  the  said  waste  or  common  to  be  map- 
ped and  planned,  and  did,  by  such  map  and  plan,  com- 
prise and  include  in  the  said  part  of  the  said  waste  or  com- 
mon, all  such  and  so  much  of  the  said  waste  or  common  as 
lies  to  the  eastward  of  a  certain  lane  called  Water-lane, 
and  of  a  line  drawn  from  a  certain  gate  at  the  south  end 
of  the  said  lane,  called  Water-Gate,  in  a  southwardly  di- 
rection to  Corneforth  Corner,  and  so  to  a  gate  called  White- 
Down-Gate:  and  whereas  it  appearing  to  the  said  com- 
missioner, that  the  said  boundaries  of  the  said  part  of  the 
said  waste  or  common,  were  not  sufficiently  ascertained 
and  distinguished,  the  said  commissioner  proceeded  to  set 
out,  ascertain,  determine,  and  fix  the  same,  according  to 
the  directions  of  the  statute  in  such  case  made  and  pro- 
vided ;  and,  for  that  purpose,  gave  the  notice  required  by 
the  same  statute  :  and  whereas  disputes  having  arisen  be- 
tween the  Lords  of  the  said  manor  of  Dashwood  North 
and  the  Lords  of  the  manor  of  Dashwood  in  the  coun- 
ty of  Surrey,  which  adjoins  thereto,  respecting  the  bound- 
aries of  the  said  part  of  the  said  common  or  waste 
so  to  be  divided,  allotted,  and  enclosed  ;  and  for  putting  an 
end  to  such  disputes,  it  hath  been  agreed  by  and  between 
the  Lords  of  the  said  respective  manors,  that  I,  J  S,  of  the 
61 
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Inner  Temple,  Barrister  at  Law,  should  be  called  in  to  as- 
sist the  said  A  B  in  ascertaining,  setting-  out,  determining1, 
and  fixing  the  boundaries  of  the  aforesaid  part  of  the  said 
common,  and  I  having  agreed  to  undertake  the  same  ac- 
cordingly, it  was  mutually  agreed  by  and  between  G  H  of 
Lincoln's-Inn,  Esquire,  on  the  behalf  of  H  I  and  I  K,  Es- 
quires, trustees  for  the  crown,  and  Lords  of  the  manor  of 
Dashwood  North,  and  M  N  of  Gray's-Inn,  Gentleman,  on 
behalf  of  the  Lords  of  the  manor  of  Dashwood,  to  abide  by 
the  decision  and  award  of  the  said  A  B,  to  be  made  by 
and  with  the  assistance  of  me  the  said  J  S,  in  the  premises ; 
and  that  such  decision  and  award  should  be  final  and  con- 
clusive accordingly.  Now,  know  all  men  by  these  pres- 
ents, that  I,  the  said  J  S,  having  so  undertaken  to  assist 
the  said  commissioner,  and  having  heard  and  examined 
the  allegations,  proofs,  and  witnesses  of  the  said  respective 
lords,  and  duly  considered  the  premises,  do  hereby  award, 
adjudge,  and  declare,  that  the  said  map  and  plan  so  made 
by  the  said  commissioner,  is  correct  and  proper ;  and  that 
all  such  and  so  much  of  the  said  waste  or  common  as  is 
by  the  said  map  or  plan  comprised  in  the  said  part  of  the 
said  common  or  waste  so  to  be  divided,  allotted,  and  in- 
closed, shall  and  ought  to  be  so  comprised,  and  shall  and 
ought  to  be  divided,  allotted,  and  inclosed,  according  to  the 
directions  of  the  said  first-mentioned  Act  of  Parliament. 
And  I  do  hereby  advise  the  said  A  B  to  ascertain,  set  out, 
determine,  and  fix  the  boundaries  of  said  part  of  the  said 
common  or  waste,  according  to  the  said  map  or  plan. 
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Award  that  the  Plaintiff  had  no  Ground  of  Action  against  the  Defen- 
dant ;  that  the  Verdict  be  altered  accordingly. 

That  the  said  plaintiff  had  no  ground  of  action  against 
the  said  defendant,  for  and  upon  the  several  matters  of 
complaint  contained  in  the  declaration  of  the  said  plaintiff 
in  the  said  cause,  or  for  or  upon  the  several  matters  to  me 
referred.  And  I  do  award,  &c.  that,  instead  of  the  said 
verdict  and  damages  so  found  for  the  said  plaintiff,  a  ver- 
dict shall  be  entered  for  the  said  defendant. 


Award  of  Title  to  certain  land,  and  of  mesne  profits,  upon  perform- 
ance of  Award,  that  an  action  of  Ejectment  be  stayed  ;  that  each 
party  pay  his  own  costs;  in  default  of  performance  by  Defendant, 
that  the  Plaintiff  may  enter  up  judgment  in  the  action  of  Eject- 
ment. 

That  the  said  A  B  hath  no  right  or  title  to  the  said 
premises  so  claimed  by  her,  but  that  the  right  and  title  to 
the  same,  before  and  at  the  time  of  the  commencement  of 
the  said  action  of  ejectment,  was  and  is  now  legally  vested 
in  the  said  C  D.  And  we  do  further  award,  &c.  that  the 
said  A  B,  her  heirs  or  assigns,  shall  and  do,  on  or  before, 
&c.,  being  thereto  first  requested  by  the  said  C  D,  his  heirs, 
executors,  administrators  or  assigns,  or  his  or  their  attor- 
ney or  agent,  direct,  authorize,  and  order  the  tenants  and 
occupiers  of  the  same  premises,  to  attorn  and  become  ten- 
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ants  to  the  said  C  D,  his  heirs  or  assigns,  and  to  pay  to 
htm,  his  heirs,  executors,  administrators  and  assigns,  all 
arrears  of  rent  that  now  are  or  then  shall  be  due  for  the 
same,  and  which  have  accrued  due  since,  &c.,  in  propor- 
tion to  the  amount  of  the  yearly  rents  of  the  same  premises, 
and  which  arrears  have  not,  or  shall  not  have  been  paid 
to  the  said  A  B,  or  any  person  on  her  behalf;  and  also, 
that  the  said  A  B,  &c.  pay  to  the  said  C  D,  his  executors, 
administrators,  and  assigns,  at,  &c.  for  the  use  of  the  said 
C  D,  all  such  sums  of  money  as  she  the  said  A  B  hath  by 
herself  or  her  agents  received,  or  shall  before  that  day  re- 
ceive for  rent  of  the  said  premises  due  since,  &c.  And 
that,  upon  performance  of  this  our  award  by  the  said  A  B, 
the  said  action  of  ejectment  shall  be  stayed  and  no  further 
proceeded  in,  and  no  other  action  or  suit  at  law  or  in  equi- 
ty be  commenced  or  be  prosecuted  by  the  said  C  D  against 
the  said  A  B,  for  or  by  reason  of  the  claim  set  up  by  her 
to  the  said  premises,  or  her  possession  thereof;  and  each 
party  shall  pay  his  own  costs,  both  of  the  ejectment  and 
of  this  our  award.  But,  in  default  of  such  performance  by 
the  said  A  B,  we  do  further,  &c.  that  it  shall  and  may  be 
lawful  for  the  said  C  D,  in  addition  to  any  action  or  rem- 
edy which  he  may  have  for  the  non-performance  of  this 
our  award,  upon  or  by  virtue  of  the  said  writing  obligatory 
of  the  said  A  B,  to  sign  and  enter  up  judgment  in  the  said 
action  of  ejectment,  and  thereupon  sue  out  a  writ  of  pos- 
session, and  commence  one  or  more  actions  or  suits  for  the 
recovery  of  the  mesne  profits  of  the  said  premises. 
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Award  of  Title  to  certain  land,  except  a  part  which  could  not  be  re- 
covered in  the  cause  ;  and  as  to  future  Boundaries,  &c. 

That  the  said  defendant  A  B  is  not  guilty  of  the  tres- 
pass and  ejectment  complained  of  in  the  said  cause ;  and 
I  direct  that  the  verdict  be  entered  for  him.  And  I  do  fur- 
ther, &c.  that  the  land  in  dispute  between  the  parties  was 
and  is  the  land  of  the  said  A  B,  except  a  small  part  thereof 
lying-  eastward  of  a  whalebone  fence  lately  erected  by  C 
D  and  E  F,  or  one  of  them.  And  I  do  further,  &c.  that 
the  said  small  part  of  the  land  in  dispute  is  comprised  in 
and  passed  by  a  lease  of  certain  docks,  ground  and  prem- 
ises granted  to  the  said  C  D  and  E  F  by  G  H,  deceased ; 
under  which  said  G  H  the  said  K  L  and  M  N,  the  lessors 
of  the  said  plaintiff  in  the  said  action  of  ejectment,  claim- 
ed title  to  the  said  land  in  dispute,  which  lease  bears  date 
on  or  about,  &c.  and  was  made  for  the  term  of,  &c.  and  is 
now  a  subsisting  lease ;  and  the  said  small  part  of  the  land 
in  dispute  could  not  be  recovered  in  the  said  cause.  And 
whereas  I  have  set  and  marked  out  the  said  small  part  of 
the  land  in  dispute  by  posts  driven  into  the  ground  in  my 
presence,  and  in  the  presence  of  the  attornies  of  both  the 
said  parties.  Now,  I  do  order  and  direct  that  a  substan- 
tial fence  of  whalebone  or  wood  be  erected  in  the  line  of 
the  said  posts  within  one  calendar  month  from  the  date 
hereof,  by  and  at  the  expense  of  the  said  A  B,  the  said 
defendant ;  and  that  the  said  posts,  and  the  fence  to  be 
so  erected,  be  from  henceforth  the  boundary  between  the 
land  of  the  said  lessors  of  the  plaintiff,  on  the  west  part 
thereof,  and  of  the  said  defendant,  on  the  east  thereof;  and 
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that  the  fence  to  be  so  erected,  be  afterwards  maintained 
and  kept  up  by  the  said  K  L  and  M  N,  the  said  lessors 
of  the  said  plaintiff. 


Award,  as  to  Personal  Property  of  an  intestate,  that  the  Adminis- 
trators pay,  &c. ;  and  the  payee  release  all  claims  upon  the 
Estate. 

That  the  said  A  B,  deceased,  who  was  the  father  of  the 
said  C  D,  E  F  and  G  H,  was,  at  the  time  of  his  death, 
justly  indebted  to  the  said  C  D  in  the  sum  of,  &c.  And  I 
further,  &c.  that  the  said  C  D,  as  one  of  the  three  children 
of  the  said  A  B,  deceased,  was  and  is  jointly  entitled  to 
have  and  receive  the  sum  of,  &c.  as  his  distributive  share 
of  the  clear  residue  of  the  personal  estate  and  effects  of  the 
said  A  B,  deceased,  left  after  full  payment  of  all  the  debts 
of  the  said  A  B,  deceased,  except  the  said  sum  of  &c.,  and 
after  payment  of  two-thirds  of  the  said  last-mentioned  sum. 
And  I  do  further,  &c.  that  the  said  suit  shall  be  stayed  and 
no  further  prosecuted ;  and  that  the  said  E  F  and  G  H, 
parties  to  this  reference,  and  who  are  the  administrators 
of  the  said  A  B,  deceased,  and  who  have  received  and  pos- 
sessed themselves  of  his  personal  estate  and  effects,  shall 
and  do,  on  or  before,  &c.  pay  to  the  said  C  D  the  said  sum 
of,  &c.,  together  with  interest  for  the  same,  at  the  rate  of, 
&c.  from,  &c.  And  I  further,  &c.  that  upon  payment 
of  the  said  sum  of,  &c.  with  such  interest  as  aforesaid,  the 
said  C  D  shall  and  do,  if  thereto  required,  execute  unto  the 
said  E  F  and  G  H,  at  their  costs  and  charg-es,  a  general 
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release  of  all  claims  and  demands  at  law  and  in  equity, 
upon  or  in  respect  of  the  personal  estate  of  his  late  father. 


Award  as  to  a  Kate,  that  it  is  fair  and  equal. 

That  the  said  rate  or  assessment  was  and  is  a  just,  fair, 
and  equal  rate  and  assessment  upon,  for,  and  in  respect 
of  the  said  mansion-house  and  premises,  with  the  appur- 
tenances ;  and  that  the  said  A  B  was  not,  nor  is  in  any 
manner  aggrieved  thereby. 


The  same  as  to  a  Church  Kate,  and  adjudging  the  Value  of  the  Prem- 
ises with  a  view  to  future  Rates. 

That  there  is  justly  due  and  owing  from  the  said  A  B, 
for  and  in  respect  of  the  said  mansion-house,  with  the  ap- 
purtenances, to  the  churchwardens  and  parishioners  of  the 
said  parish,  for  and  in  respect  of  the  church-rates  of  the 
said  parish,  the  sum  of,  &c.,  that  is  to  say,  from  Christmas 
1812  to  Christmas  1814.  And  I  do  therefore  award  that 
the  said  A  B  shall  and  do,  on,  &c.  at,  &c.  pay  or  cause  to 
be  paid  the  said  sum  of,  &c.  for  and  on  account  of  the  said 
parish,  to  the  said  churchwardens  of  the  said  parish,  or  to 
some  or  one  of  them,  or  to  such  other  person  as  they  shall 
or  may  legally  authorize  to  receive  the  same.  And  as  to 
the  rental  or  sum  upon  or  at  which  the  said  mansion-house 
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and  premises,  with  the  appurtenances,  should  in  future  be 
rated  for  and  towards  the  rate  commonly  called  the  church- 
rate  of  the  said  parish,  I  do  find  and  award  that  the  said 
mansion-house  and  premises,  with  the  appurtenances,  are 
of  the  full  annual  value  of,  &c.,  and  that  the  said  premises 
should  and  ought  to  be  rated  and  assessed  towards  the 
said  rate,  upon,  after,  and  according-  to  that  sum,  the  same 
being1,  in  my  judgment  at  this  time,  the  fair,  full,  and  rea- 
sonable annual  value  of  the  said  premises. 


Award,  adjusting  Accounts,  directing  Delivery  by  one  party  to  the 
other,  of  certain  Papers,  and  that  a  Bond  of  Indemnity  be  exe- 
cuted, &c. 

That  there  was  justly  due  and  owing-  from  the  said  de- 
fendant to  the  said  plaintiff)  at  the  commencement  of  the 
said  suit,  the  sum  of,  &c.,  but  as  it  has  appeared  before  me, 
that  the  said  plaintiff  hath  since  received  the  sum  of,  &c. 
from  the  charterers  of  the  ship  Economy,  on  her  voyage 
from  Quebec,  under  the  command  of  the  said  plaintiff, 
which  had  been  formerly  allowed  to  them  by  the  defendant 
under  a  mistake,  I  do  award  and  direct,  that  the  damages 
found  by  said  verdict  be  altered  and  reduced  to  the  sum 
of,  &c.  And  I  do  further,  &.c.  that  upon  payment  of  the  said 
lust  mentioned  sum  of,  &c.,  together  with  the  costs  which 
will  be  consequential  to  this  my  award,  the  said  plaintiff 
shall  and  do  deliver  up  to  the  said  defendant  a  certain  re- 
ceipt for  the  sum  of,  &c.  paid  for  the  use  of  Greenwich 
Hospital,  signed,  &c.,  and  dated,  &c. ;  and  a  certain  ac- 
knowledgment of  the  receipt  of  the  three  receipts,  and  one 
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certificate,  signed,  &c.,  and  dated,  &c. ;  and  also  shall  and 
do,  at  the  request,  costs,  and  charges  of  the  said  defendant, 
seal  and  deliver  to  the  said  defendant  a  bond  in  the 
penal  sum  of,  &c.  conditioned  to  indemnify  and  save 
harmless  the  said  defendant  from  and  against  all  dema- 
nds that  may  be  made  upon  him  for  wages  or  service 
by  any  of  the  mariners  or  persons  serving  on  board  the 
said  ship  in  the  three  several  voyages  made  by  her  under 
the  command  of  the  said  plaintiff,  except  as  to  the  sum  of, 
&c.  remaining  due  for  service  on  the  last  of  the  said  three 
voyages,  or  some  part  thereof,  to  a  boy  named  Y  T  ;  and 
which  last  mentioned  sum  of,  &c.  is  to  be  paid  by  the  said 
defendant. 


Award  of  Arrears  of  Kent  upon  a  Lease,  and  of  Damages  for  Cove- 
nants broken. 

That,  at  the  time  of  commencing  the  said  action,  there 
was,  and  now  is,  justly  due  and  owing  from  the  said  C  D 
to  the  said  A  B,  for  the  rent  of  the  said  premises  for  one 
year  from  the  expiration  of  the  said  term,  granted  by  the 
said  lease  as  aforesaid,  to  the  said  Feast-day  of  Saint  Mi- 
chael, 1810,  the  sum  of,  &c.  And  I  do  further,  &c.  that 
the  said  C  D,  during  his  possession  of  the  said  premises 
under  and  by  virtue  of  the  said  indenture  of  lease,  and  the 
assignment  thereof  as  aforesaid,  did  not  perform,  fulfill,  or 
keep  the  covenants  in  the  said  indenture  contained,  and 
hereinbefore  mentioned  as  aforesaid,  except  as  to  the  pay- 
ment of  the  first  rent  of,  &c.  a  year  thereby  reserved,  but 
broke  the  same,  contrary  to  the  true  intent  and  meaning  of 
the  said  lease  and  the  said  covenants.  And  I  do  further, 
62 
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&c.,  that  the  said  A  B  hath  sustained  damage,  by  reason 
of  the  non-performance  of  the  said  covenants  by  the  said 
C  D,  to  the  amount  of  366/. ;  and  as  to  the  said  sum  of 
3661.,  and  the  said  sum  of  634/.,  so  by  me  also  awarded  as 
aforesaid,  (making-  tog-ether,  the  sum  of  1000/.,)  I  do  award 
that  the  said  C  D  shall  and  do  on,  &c.  at,  &c.  pay,  or  cause 
to  be  paid,  the  said  sum  of  1000/.  unto  the  said  A  B,  or  to 
such  person  or  persons  as  she  may  lawfully  authorize  to 
receive  the  same. 


Award  of  Mutual  Releases. 

And,  on  performance  of  this  my  award  as  aforesaid,  I 
do  award  that  the  said  E  F  and  G  H  shall  and  do,  at  the 
costs  and  charg-es  of  the  party  requiring  the  same,  execute 
and  deliver  unto  each  other,  mutual  and  general  releases 
of  all  action  and  actions,  cause  and  causes  of  action,  suits, 
bills,  bonds,  debts,  rent,  covenants,  claims,  and  demands 
whatsoever,  from  the  beginning  of  the  world  to  the  day  of 
the  date  of  the  said  order  of  reference. 


Award  of  Discontinuance  of  an  Action,  without  costs;  that  no  further 
proceedings  be  had  in  a  certain  Chancery  suit  between  the  parties, 
except  in  case  of  a  violation  of  an  Injunction  which  had  been 
granted  in  such  suit,  and  that  such  Injunction  remain  in  full 
force;  that  Defendant  pay  all  outstanding  Bills  of  Exchange,  &c. 
against  the  said  copartnership  between  the  Plaintiif  and  Defen- 
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dant,  and  indemnify  Plaintiff  against  all  such  claims  ;  that  Defen- 
dant may  retain  all  the  stock  in  hand,  and  joint  effects  of  the  said 
copartnership,  to  his  own  use,  and  may  recover  all  the  debts  due 
to  the  said  copartnership,  and  receive  them  to  his  exclusive  use  ; 
and  may  sue  in  the  joint  names  of  the  Plaintiff  and  himself  for 
that  purpose ;  that  Defendant  pay  a  further  sum  to  Plaintiff,  to- 
gether with  the  costs  of  the  suit  in  Chancery,  to  be  taxed,  &c. ; 
that  Plaintiff  prepare,  at  his  own  expense,  and  Defendant  seal  and 
deliver  a  Bond  conditioned  for  the  performance  of  those  acts  re- 
lating to  the  partnership  concerns  specified  in  this  award,  and  for 
indemnifying  the  Plaintiff  against  all  consequences  of  his  name 
being  made  use  of,  &c.  &c. 

First,  I  do  award,  &c.  that  the  said  A  B  do  cause  the 
said  action  so  brought  by  him  and  his  said  son,  to  be  dis- 
continued and  no  further  proceeded  in ;  and  that  no  costs 
be  charged  or  payable  in  respect  thereof  on  either  side. 
2dly,  I  do  award,  &c.  that  no  farther  proceedings  be  had 
in  Chancery,  except  in  case  of  a  breach  or  violation  of  the 
injunction  and  restriction  therein  ordered  and  imposed, 
which  injunction  and  restriction  in  the  said  order  and  de- 
cree for  dissolving  the  said  partnership  are  to  remain  in 
full  force.  3dly,  I  do  award,  &c.  that  the  said  C  D  shall 
and  do  pay  and  discharge  all  bills  of  exchange,  promissory 
notes,  and  securities  for  money  issued  or  made  in  the  co- 
partnership name  or  firm  of  them  the  said  A  B  and  C  D, 
or  wherewith  the  said  A  B  may  be  chargeable  in  respect 
of  his  copartnership  with  the  said  C  D ;  and  also  all  the 
debts  of  the  said  copartnership,  and  that  the  said  C  D  do 
keep  harmless  and  indemnify  the  said  A  B,  his  executors 
and  administrators  from  and  against  all  such  bills,  notes, 
securities,  and  debts.  4thly,  I  do,  &c.  that  the  said  C  D 
shall  and  may  keep  and  retain  to  his  own  use  all  the  stock 
in  trade,  utensils,  and  other  effects  of  the  said  copartner- 
ship, of  what  nature  or  kind  soever,  without  the  molesta- 
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tion  or  hindrance  of  the  said  A  B,  his  executors,  adminis- 
trators, or  assigns  ;  and  also,  that  the  said  C  D  shall  and 
may  demand,  have,  and  receive  to  his  own  use,  without 
the  interference  of  the  said  A  B,  all  debts  due  and  owing 
to  the  said  copartnership  from  any  person  whatsoever,  and 
shall  and  may  use  the  name  of  the  said  A  B  in  any  action 
or  actions  to  be  brought  for  recovering  any  such  debts  or 
demands,  he  the  said  C  D  having  first,  before  the  com- 
mencement of  any  such  action,  sealed  and  delivered  to  the 
said  A  B  the  bond  of  indemnity  hereinafter  mentioned. 
5thly,  I  do,  &c.  that  the  said  C  D  shall  and  do  pay  to  the 
said  A  B  the  further  sum  of,  &c.,  together  with  the  costs 
of  the  said  suit  in  Chancery,  to  be  in  the  mean  time  taxed 
by  the  proper  officer  of  that  Court,  at,  &c.  on,  &c.     And, 
lastly,  I  do,  &c.  that  the  said  A  B,  party  to  this  reference, 
shall  and  do,  on  or  before,  &c.  cause  to  be  prepared  at  his 
own  expense,  and  to  be  left  (at,  &c.)  a  bond,  whereby  the 
said  C  D  shall  bind  himself,  his  heirs  and  executors,  to  the 
said  A  B  in  the  penal  sum  of,  &c.  with  a  condition  in  the 
form  hereafter  set  forth  ;  and  that  the  said  C  I)  shall  and 
do  (on,  &c.  at,  &c.)  seal  and  deliver  the  same  bond  to  the 
said  A  B,  the  condition  of  which  bond  shall  be  as.  follows, 
viz. — The  condition  of  this  obligation  is  such,  that  if  the 
above  bounden  C  D,  his  heirs,  executors,  or  administrators 
shall  and  do  at  all  times  hereafter,  pay  and  discharge  all 
bills  of  exchange,  promissory  notes,  or  other  securities  for 
money  made  or  issued  in  the  copartnership  name  or  firm 
of  him  the  said  C  D  and  the  above-named  A  B,  or  in  the 
name  or  firm  of  them  and  any  other  persons  wherewith  the 
said  A  B  may  be  chargeable  in  respect  of  the  said  copart- 
nership with  the  said  C  D,  and  all  debts  or  demands  due 
and  owing  for  or  on  account  or  respect  of  the  said  partner- 
ship ;  and  shall  and  do  at  all  times  hereafter,  well  and 
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truly  keep  harmless  and  indemnify  the  said  A  B,  his  heirs, 
executors,  or  administrators,  as  well  from  and  against  all 
such  bills,  notes,  and  securities,  debts  and  demands,  as 
also  from  and  against  all  damages,  costs,  and  charges 
whatsoever,  which  the  said  A  B,  his  heirs,  executors,  or 
administrators  shall  be  put  unto,  bear  or  sustain,  by  reason 
of  any  action  or  suit  at  law  or  in  equity  now  commenced, 
or  hereafter  to  be  commenced  in  the  joint  names  of  them 
the  said  A  B  and  C  D,  or  in  the  names  of  them  the  said 
A  B  and  C  D,  and  any  other  person  or  persons,  against 
any  person  or  persons  whatsoever,  then  the  above-written 
obligation  to  be  void,  otherwise  to  be  and  remain  in  full 
force  and  virtue. 


Award  that  Plaintiff  has  no  claim  upon  Defendants  as  Assignees  under 
a  certain  commission  of  Bankruptcy  in  respect  of  a  particular 
Vessel ;  that  Plaintiff  never  had  any  right  or  title  to,  or  demand 
upon,  a  certain  Ship,  and  that  he  give  up  all  documents  in  his 
possession  relating  to  her ;  that  the  Defendants  permit  the  Plain- 
tiff to  prove  a  certain  sum  under  the  commission. 

That  the  said  A  B  hath  no  claim  or  demand  whatsoever 
upon  the  said  C  D  and  E  F,  as  assignees  as  aforesaid,  or 
either  of  them,  for  or  in  respect  of  a  certain  ship  or  vessel 
called  the  Apollo,  or  for  or  in  respect  of  any  monies  lent  or 
advanced  to  the  said  G  H,  the  said  bankrupt,  or  paid,  laid 
out,  or  expended  upon  the  credit  of  the  said  ship  or  vessel, 
and  that  the  said  A  B  hath  not,  nor  at  any  time  whatso- 
ever had,  any  interest,  right,  title,  claim,  or  demand  what- 
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soever  in,  to,  or  in  respect  of  the  said  ship  or  vessel.  And 
I  do  award,  &c.  that  the  said  A  B  shall,  upon  demand,  de- 
liver up  to  the  said  C  D  and  E  F,  assignees  as  aforesaid, 
all  and  every  papers  and  documents  in  anywise  relating 
to,  or  otherwise  concerning1  the  title  of  the  said  ship  or  ves- 
sel, now  in  the  possession,  custody,  or  power  of  the  said  A 
B,  or  of  any  person,  for  or  on  account  of  him  the  said  A  B. 
And  I  do  further,  &c.  that  the  said  C  D  and  E  F,  as  as- 
signees as  aforesaid,  shall  and  do  suffer  and  permit  the  said 
A  B  to  prove  the  sum  of  500/.,  and  no  more,  under  the 
commission  of  bankruptcy  against  the  said  G  H,  as  a  debt 
due  and  owing  from  him  the  said  G  H  before  his  bank- 
ruptcy to  the  said  A  B,  and  as  the  balance  of  mutual  credit 
between  them  the  said  A  B  and  the  said  G  H. 


Award  of  costs,  as  between  Attorney  and  Client ;  a  bill  being  made 
out  by  the  Attorney,  and  delivered  to  the  party  directed  to  pay : 
that  Plaintiff  deliver  to  Defendant's  Attorney  all  Letters  of  C  D 
in  his  possession. 

That  the  said  C  D,  on,  &c.  at,  &c.  pay  to  the  said  A  B 
the  full  costs  and  expenses  of  the  said  A  B  in  and  about 
the  said  action,  and  this  present  reference  and  award,  as  be- 
tween attorney  and  client,  a  bill  of  such  costs  being,  in  the 
mean  time,  made  out  and  delivered  by  the  said  E  F,  the 
said  attorney  at  law  to  the  said  C  D.  (  Then  a  release,  and 
llien)  that  the  said  A  B  do  forthwith  deliver  to  G  H,  the 
attorney  of  the  said  C  D,  all  such  letters  of  the  said  C  D, 
as  are  in  the  custody  or  possession  of  him  the  said  A  B. 
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Award,  under  a  Submission  by  order  of  nisi  prius,  in  an  action  of 
Trespass  ;  that  Defendant  is  guilty,  and  adjudging  Damages. 

I  do  find  that  the  said  C  D  was  and  is  guilty  of  the 
premises  laid  to  his  charge  in  and  by  the  said  declaration 
in  the  said  action  of  the  said  A  B,  as  aforesaid.  And  I  do 
further,  &c.  that  the  said  A  B,  by  the  means  and  the  oc- 
casion of  the  premises  in  his  said  declaration,  stated  and 
complained  of  as  aforesaid,  has  sustained  damages  to  the 
amount  of,  &c.  and  I  therefore  award,  &c.  pay  the  same,  &c. 


Award  of  different  sums,  for  holding  over  after  the  expiration  of  a 
lease  of  certain  premises  ;  and  for  other  Breaches  of  Covenant. 

\That  defendant  pay  to  plaintiff,  on,  fyc.  at,  §-c.  the  sum 
of,  §r.]  as  and  for  the  use  and  value  of  the  said  premises, 
during  the  time  the  same  were  held  over  after  the  expira- 
tion of  the  said  lease ;  and  the  further  sum  of,  &c.  for  and 
on  account  of  the  breach  of  the  said  covenant,  so  far  as 
concerns  the  supporting,  maintaining,  keeping,  and  leaving 
in  repair  the  dwellinghouses,  and  other  buildings  erected 
and  standing  on  the  said  premises  at  the  date  of  the  said 
lease,  or  erected  and  built  thereon  during  the  said  term 
for  habitation.  [And  so  on  for  any  other  covenants  which 
may  have  been  broken^] 
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Award  that  a  partnership  be  dissolved ;  that  one  party  receive  all  the 
debts,  &c.  to  his  own  use ;  may  make  use  of  the  name  of  the  other 
party,  in  order  to  recover  such  debts  ;  pay  all  demands  upon  the 
said  copartnership ;  indemnify  the  other  party  against  any  loss 
from  making  use  of  his  name  ;  that  the  other  party  deliver  up  all 
books,  papers,  &c.  concerning  the  copartnership. 

First,  I  do  award,  &c.  that  the  said  partnership  shall  be 
deemed  and  taken  to  have  ended  and  been  determined  on 
and  from,  &c.  2dly,  I  do  award,  &c.  that  the  said  A  B, 
his  executors,  or  administrators,  shall  and  may  demand, 
have,  and  receive  to  his  or  their  own  use,  without  the  in- 
terference of  the  said  C  D,  all  debts  due  and  owing  to  the 
said  copartnership  from  any  person  whatsoever,  and  shall 
and  may  use  the  name  of  the  said  C  D  in  any  action  or 
suit  to  be  commenced  for  the  recovery  of  any  such  debt  or 
demand.  3dly,  I  do  award,  &c.  that  the  said  A  B,  his 
executors  or  administrators,  shall  and  do  bear,  pay,  and  dis- 
charge all  debts,  demands,  damages,  and  claims  whatso- 
ever, due  or  owing  by,  or  which  any  person  hath  or  can 
make  against  the  said  copartnership,  or  the  said  C  D,  in 
respect  thereof;  and  shall  and  do  indemnify  and  keep 
harmless  the  said  C  D  from  and  against  all  such  debts,  de- 
mands, damages,  and  claims,  and  from  and  against  any 
loss  or  damage  that  may  be  incurred  or  sustained  by  the 
said  C  D  by  reason  of  his  name  being  used  in  any  such 
action  or  suit  so  to  be  commenced  as  aforesaid,  in  pursu- 
ance of  the  authority  hereby  given  to  the  said  A  B,  his 
executors  and  administrators.  4thly,  I  do  award,  &c.  that 
the  said  C  D  shall  and  do  at  any  time  or  times,  upon  the 
request  of  the  said  A  B,  his  executors  or  administrators, 
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deliver  up  to  the  said  A  B,  his  executors  or  administrators, 
all  and  every  the  books,  papers,  and  writings  which  may 
be  in  the  custody,  power  or  possession  of  him  the  said  C 
D,  in  anywise  relating-  to  or  concerning  the  business  of  the 
said  copartnership.  [Then  that  A  B  pay,  fyc.  on,  Sfc.  at, 
Sfc.  and  C  D  accept  and  receive,  Sfc.  in  fall  satisfaction 
of  all  demands  against  the  said  A  .6.] 


Of  the  Eight  to  an  Advowson. 

That  the  advowson  and  right  of  presentation  of,  in,  and 
to  the  said  vicarage  of  H,  are  vested  in  and  belong  to  the 
sub-dean  of  A,  and  his  successors,  the  said  F  A  and  her 
heirs ;  and  that  the  said  sub-dean  and  his  successors,  and 
the  said  F  A  and  her  heirs,  are  entitled  to  present  to  the 
said  vicarage  by  turns  ;  and  that  the  said  dean  and  chap- 
ter of  the  cathedral  church  of  A,  have  not  any  right  or  title 
to  the  advowson  of  the  said  vicarage,  or  of  any  part  there- 
of, nor  any  right  or  title  to  present  thereto. 
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PRACTICAL  FORMS 


Common  Bond  of  Arbitration. 

Know  all  men  by  these  presents,  that  I,  A  B.  of  C,  in  the  parish  of,  &c. 
in  the  county  of,  &c.  gentleman,  am  held  and  firmly  bound  to  E. 
F,  of  G,  in  the  city  of  London,  merchant,  in  the  sum  of  500/.  of 
good  and  lawful  money  of  Great  Britain,  to  be  paid  to  the  said  E 
F,  or  to  his  certain  attorney,  executors,  administrators,  or  assigns  ; 
for  which  payment,  to  be  well  and  faithfully  made,  I  bind  myself, 
my  heirs,  executors,  and  administrators,  firmly  by  these  presents, 
sealed  with  my  seal,  dated  the  day  of 

.  in  the  year  of  the  reign  of  our  Sovereign  Lord 

George  the  Third,  by  the  Grace  of  God  of  Great  Britain,  France 
and  Ireland,  King,  Defender  of  the  Faith  ;  and  in  the  year  of  our 
Lord  one  thousand  seven  hundred  and  ninety-nine. 

The  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  A  B,  his  heirs,  executors,  and  administrators,  on 
his  or  their  parts  and  behalves,  shall  and  do  in  all  thing's 
•well  and  truly  stand  to,  obey,  abide  by,  perform,  fulfil,  and 
keep  the  award,  order,  arbitrament,  and  final  determination 
of  M  N,<of,  &c.  and  P  Q,  of,  &c.  arbitrators,  indifferently 
tlectcd  and  named,  as  well  ou  the  part  and  behalf  of  the 
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above  bounden  A  B  as  of  the  above  named  E  F,  to  arbi- 
trate, award,  order,  judge,  and  determine  of  and  concerning 
all,  and  all  manner  of  action  and  actions,  cause  and  causes 
of  action,  suits,  bills,  bonds,  specialties,  judgments,  execu- 
tions, extents,  quarrels,  controversies,  trespasses,  damages, 
and  demands  whatsoever,  at  any  time  heretofore  had, 
made,  moved,  brought,  commenced,  sued,  prosecuted,  done, 
suffered,  committed,  or  depending  by  and  between  the  said 
parties,  so  as  the  said  award  be  made  in  writing,  under 
the  hands  of  the  said  M  N  and  P  Q,  and  ready  to  be  de- 
livered to  the  said  parties  in  difference,  or  such  of  them  as 
shall  desire  the  same,  on  or  before  the  day  of 

,  then  this  obligation  to  be  void,  or  else  to  re- 
main in  full  force. 

Sealed  and  delivered,  being  first  duly  stamped,  in  the 
presence  of 


Condition  of  an  Arbitration  Bond,  with  a  clause  of  Umpirage. 

The  condition  of  this  obligation  is  such,  that  if  the  above 
bounden,  J  S,  his  heirs,  executors,  and  administrators,  for 
and  on  his  and  their  parts  and  behalves,  do  in  all  things 
well  and  truly  stand  to,  obey,  abide,  perform,  fulfil,  and  keep 
the  award,  order,  arbitrament,  final  end  and  determination 
of  E.  H.  of,  &c.  in  the  county  of,  &c.  gentleman,  and  W  A, 
of,  &c.  in  the  said  county,  gentleman,  arbitrators,  indiffer- 
ently named,  elected,  and  chosen,  as  well  on  the  part  and 
behalf  of  the  above  bounden  J.  S.  as  of  the  above  named 
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R  S,  to  arbitrate,  award,  judge,  and  determine,  of  and  con- 
cerning all  and  all  manner  of  action  and  actions,  cause  and 
causes  of  action,  suits,  bills,  bonds,  deeds,  specialties,  judg- 
ments, executions,  extents,  quarrels,  controversies,  tres- 
passes, damages,  and  demands  whatsoever,  at  any  time  or 
times  heretofore  had,  made,  moved,  brought,  commenced, 
sued,  prosecuted,  done,  suffered,  committed,  or  depending, 
by  or  between  the  said  parties,  or  either  of  them,  so  as  the 
same  award  be  made  in  writing,  under  the  hands  and  seals 
of  the  said  arbitrators,  on  or  before  the  day 

of  next  ensuing  :   but   if  the  arbitrators  do 

not  make  such  their  award  of  and  concerning  the  premises 
by  the  time  aforesaid,  then,  if  the  said  J  S,  his  heirs,  execu- 
tors, and  administrators,  for  and  on  his  and  their  parts  and 
behalves,  do  in  all  things  well  and  truly  stand  to,  obey, 
abide,  perform,  fulfil,  and  keep  the  award,  order,  arbitra- 
ment, umpirage,  final  end  and  determination  of  such  person 
as  the  said  arbitrators  shall  appoint  as  an  umpire  between 
the  said  parties  of  and  concerning  the  premises,  so  as  the 
said  umpire  do  make  his  award  or  umpirage,  of  and  con- 
cerning the  premises,  on  or  before  the  day 
of  next  ensuing,  then  this  obligation  to  be 
void,  or  else  to  remain  in  full  force  :  And  the  said  J  S  doth 
consent  and  agree  that  his  submission  to  the  award  or  um- 
pirage above  mentioned  shall  and  may  be  made  a  rule  of 
His  Majesty's  Court  of  King's  Bench,  at  Westminster.  And 
it  is  hereby  further  agreed,  that  the  said  parties  and  their 
witnesses  shall  be  examined  upon  oath  before  the  said  ar- 
bitrators and  umpire,  being  first  duly  sworn  for  that  pur- 
pose before  the  Lord  Chief  Justice,  or  one  of  the  other 
Judges  of  His  Majesty's  Court  of  King's  Bench,  at  West- 
minster :  and  that  nothing  ^herein  contained  shall  extend, 
or  be  construed  to  extend,  to  dissolve  an  injunction  obtain- 
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ed  by  the  said  J  S  in  His  Majesty's  Court  of  Chancery,  re- 
straining1 the  said  R  S  from  proceeding  at  law  against  the 
said  J  S,  touching1  the  matters  in  the  said  injunction  men- 
tioned or  referred  to  ;  but  the  said  arbitrators  or  umpire 
are  to  be  at  liberty  to  order  the  said  injunction  to  be  dis- 
solved if  they  think  proper. 

J.  S.  L.  S. 

Sealed  and  delivered  (being1  first  duly  stamped)  in  the 
presence  of 

H.  R. 

We  the  above  named  E  H  and  W  A  do  appoint,  and  the 
above  named  J  S  and  R  S  do  hereby  consent,  that  S  K, 
of,  &c.  Esquire,  Barrister  at  Law,  shall  be  the  umpire  be- 
tween the  said  arbitrators.  Witness  our  hands  this 

day  of  ,  one  thousand   seven   hundred 

and 

Witness,  E.  H.  W.  H. 

J.  S. 
R.  S. 
J.  H. 
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Sumission  by  Indenture. 

THIS  INDENTURE  TRIPARTITE  made,  &c.  between  E  G,  of, 
&c.  and  J  A,  of,  &c.  executors  of  the  last  will  and  testament  of 
P  M,  late  of,  &c.  deceased,  of  the  first  part  :  P  M  G,  one  of  the 
grand-children  of  the  said  P.  M.  deceased,  by  his  daughter,  late 
the  wife  of  the  said  E.  G,  now  also  deceased,  of  the  second  part ; 
the  said  P  M  G,  the  said  J  A,  husband  of  E  A,  the  only  surviving 
daughter  of  the  said  P.  M,  deceased,  J  B  the  younger,  of,  &c. 
husband  of  L  G,  grand  daughter  of  the  said  P  M,  deceased,  E  G 
the  younger,  of,  &c.  Jos.  G,  of,  &c.  John  G,  of,  &c.  P  A,  of,  &c. 
and  S  A,  of,  &c.  all  grand  children  of  the  said  P  M,  deceased,  of 
the  third  part : 

Whereas  some  differences  and  disputes  have  arisen,  and 
are  still  depending  between  the  said  E  G  the  elder,  and  J 
A,  as  executors  aforesaid,  and  the  P  M  G,  and  also  between 
the  said  executors  and  the  said  J  A,  in  right  of  his  wife  the 
said  E  -A,  the  said  P  M  G,  the  said  J  B  the  younger,  the 
said  E  G  the  younger,  the  said  Jos.  G,  the  said  John  G, 
the  said  P  A  and  S  A.  in  their  respective  rights  and  quali- 
ties above  mentioned,  touching  the  estate  and  effects  of  the 
said  P  M,  deceased,  and  in  order  to  put  an  end  to  the  said 
differences  and  disputes  and  to  obtain  an  amicable  adjust- 
ment thereof,  the  said  parties  have,  and  each  and  every  of 
them  hath,  agreed  to  refer  the  same  to  the  award,  order, 
arbitrament,  and  final  determination  of  R  W,  of,  &c.  N  A, 
of,  &c.  and  Ed.  G,  of,  &c.  or  any  two  of  them,  arbitrators 
indifferently  elected  and  named  to  arbitrate,  award,  order, 
judge,  and  determine  of  and  concerning  the  said  differen- 
ces and  disputes  between  the  said  parties  respectively  : 
NOW  THIS  INDENTURE  wilnesseth,  that  they  the 
said  E  G  the  elder,  and  J  A,  as  executors  as  aforesaid,  and 
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the  said  P  M  G,  J  B  the  younger,  E  G  the  younger,  Jos. 
G.  John  G,  P  A  and  S  A,  do,  and  each  and  every  of  them 
doth,  each  for  himself  and  herself  severally  and  respective- 
ly, and  for  his  and  her  several  and  respective  heirs,  exec- 
utors, and  administrators,  covenant,  promise,  and  agree  to 
and  with  each  other,  his  and  her  heirs  executors,  and  admin- 
istrators respectively,  well  and  truly  to  stand  to,  obey,  abide 
by,  observe,  perform,  fulfil  and  keep  the  award,  order,  arbi- 
trament, and  final  determination  of  the  said  R  W,  N  A,  and 
Ed.  G,  or  any  two  of  them,  arbitrators,  indifferently  elect- 
ed arid  named  by  and  on  behalf  of  the  said  parties  re- 
spectively, to  arbitrate,  award,  order,  judge,  and  determine 
of  and  concerning  [all  and  all  manner  of  action  and  actions, 
cause  and  causes  of  action,  suits,  bills,  bonds,  specialties, 
covenants,  contracts,  promises,  accounts,  reckonings,  sums 
of  money,  judgments,  executions,  extents,  quarrels,  contro- 
versies, trespasses,  damages,  and    demands  whatsoever, 
both  in  law  and  equity  at  any  time  heretofore  had,  made, 
moved,  brought,  commenced,  sued,  prosecuted,  committed, 
or  depending  by  or  between  the  said  parties,  or  any  of 
them,  touching]  (a)  the  premises,  or  any  thing  in  anywise 
relating  thereto,  so  as  the  said  award  of  the  said  arbitra- 
tors, or  that  of  any  two  of  them,  be  made  in  writing  under 
their  hands,  or  under  the  hands  of  any  two  of  them.    And 
it  is  also  agreed  by  and  between  the  said  parties,  that  these 
presents,  and  the  submission  hereby  made  of  the  said  mat- 
ters in  controversy,  shall  be  made  a  rule  of  His  Majesty's 
Court  of  King's  Bench  at  Westminster,  to  the  end  that  the 
said  parties  respectively  may  be  finally  concluded  by  the 
said  arbitration,  pursuant  to  the  statute  in  that  case  made 

(a)  All  between  the  brackets  is  not  only  unnecessary,  but  seems  im- 
proper. 
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and  provided  ;  and  the  said  parties  do  hereby  further  agree, 
that  none  of  them  shall  or  will  prosecute  any  action  or  suit 
in  any  court  of  law  or  equity  against  the  said  arbitrators, 
any  or  either  of  them,  or  bring  or  prefer  any  bill  in  equity 
against  each  other,  of  and  concerning  the  premises,  until 
the  said  award  be  made  and  delivered,  also  that  all  costs 
and  charges  attending  the  present  arbitration  shall  be  in 
the  discretion  of  the  said  arbitrators,  or  any  two  of  them, 
and  paid  and  satisfied  pursuant  to  their  award  ;  and  the  full 
performance  of  the  premises,  the  said  parties  bind  them- 
selves severally  and  respectively,  their  several  and  respec- 
tive heirs,  executors,  and  administrators,  each  to  the  other 
of  them  respectively,  in  the  penal  sum  of  5000/.  of  good 
and  lawful  money  of  Great  Britain,  firmly  by  these  pres- 
ents :  IN  WITNESS  whereof  they  have  hereunto  set  their 
hands  and  seals  respectively,  the  day  and  year  first  above 
written. 

Signed,  sealed,  and  delivered  (being  first  duly  stamped,) 
in  the  presence  of 


Rule  of  Reference  ainisiprius,  where  a  Juror  is  withdrawn. 

London,  to  wit. — At  the  sitting  of  nisi  prius  held  at  Guildhall  in  and 
for  the  city  of  London,  on,  &c.  and  in  the 

year  of  the  reign  of  our  Sovereign  Lord  George  the  Third,  now 
King  of  Great  Britain,  &c.  before  the  Right  Honorable  Lloyd 
Lord  Kenyon,  Chief  Justice  of  our  Lord  the  King,  assigned  to 
hold  the  Pleas  before  the  King  himself. 

Horton  v.  Bolt. — It  is  ordered  by  the  Court,  by  and  with 
the  consent  of  the  plaintiff  and  defendant,  their  counsel  and 
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attornies,  that  the  last  juryman  sworn  and  impannelled  in 
this  cause,  be  withdrawn  out  of  the  pannel,  and  that  all  mat- 
ters in  difference  between  the  said  parties  in  this  cause  be 
referred  to  the  award,  order,  arbitrament,  final  end  and 
determination  of  F  C,  of  the  Middle-Temple,  Esq.,  so  as  he 
shall  make  and  publish  his  award  in  writing:,  of  and  con- 
cerning1 the  premises  in  question,  on  or  before  the 
day  of  Hilary  Term  now  next  ensuing- ;   and  that  the  said 
parties  shall  and  do  perform,  fulfil,  and  keep  such  award, 
so  to  be  made  by  him  the  said  arbitrator  as  aforesaid  :  And, 
it  is  also  ordered,  by  and  with  such  consent  as  aforesaid, 
that  the  costs  of  the  said  cause  shall  abide  the  event  and 
determination  of  the  said  award,  and  that  the  costs  of  the 
said  reference  shall  be  in  the  discretion  of  the  said  arbitra- 
tor, who  shall  direct  and  award   by  whom,  and  to  whom, 
and  in  what  manner,  the  same  shall  be  paid  :     And  it  is 
likewise  ordered,  by  and  with  such  consent  as  aforesaid, 
that  the  plaintiff  and  defendant  respectively  are  to  be  ex- 
amined upon  oath,  to  be  sworn  before  the  said  Lord  Chief 
Justice,  or  some  other  Justice  of  the  same  Court  of  our 
Lord  the  King,  before  the  King-  himself,  if  thought  necessa- 
ry by  the  said  arbitrator,  and  do  produce  before  the  said 
arbitrator  all  books,  papers,  and  writings,  touching  and  re- 
lating to  the  matters  in  difference  between  the  said  parties, 
as  the  said  arbitrator  shall  think  fit,  and  that  the  witnesses 
of  the  plaintiff  and  defendant  respectively  are  to  be  exam- 
ined upon  oath,  to  be  sworn  before  the  said  Lord  Chief 
Justice,    or    some    other    Justice    of   the    same  Court  ; 
And  it  is  likewise  ordered,  by  and  with  such  consent  as 
aforesaid,  that  neither  the  plaintiff  nor  defendant  shall  pros- 
ecute, or  bring  any  action  or  suit  in  any  court  of  law  or 
equity  against  the  said  arbitrator,  or  bring  or  prefer  any 
bill  in  equity  against  each  other,  of  and  concerning  the 
64 
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premises  in  question  so  as  aforesaid  referred  :  And  it  is 
further  ordered,  by  and  with  such  consent  as  aforesaid,  that 
if  either  party  shall,  by  affected  delay  or  otherwise,  wil- 
fully prevent  the  said  arbitrator  from  making  an  award,  he 
shall  pay  such  costs  to  the  other  as  the  said  Court  of  our 
said  Lord  the  King-,  before  the  King-  himself,  shall  think 
reasonable  and  just :  And,  las'ly,  it  is  ordered  by  the  like 
consent  as  aforesaid,  that  the  said  Court  of  our  said  Lord 
the  King-,  before  the  King-  himself,  may  be  prayed  that  this 
order  may  be  made  a  rule  of  the  same  Court. 

By  the  Court. 

T.  L. 


Rule  of  Reference  at  nisi  prius,  where  a   Verdict   is  taken  for    the 

Plaintiff. 


,  to  wit.  —  At  the  sitting  of  nisi  prius,  held  at  Guildhall,  in 
and  for  the   city   of  London,   on,   &c.    in   the  year  of  our  Lord 
,  and  in  the  year  of  the  reign 

of  our  Sovereign  Lord  George  the  Third,  now  King  of  Great 
Britain,  &c.,  before  the  Right  Honorable  Lloyd,  Lord  KenyoUj 
Chief  Justice  of  our  Lord  the  King,  assigned  to  hold  pleas  before 
the  King  himself. 

M  -  v.  L—  —.  It  is  ordered  by  the  Court,  by 
and  with  the  consent  of  the  plaintiff  and  defendant,  their 
counsel  and  attornies,  that  the  jury  find  a  verdict  for  the 
plaintiff,  damages  ,  and  costs  ,  sub- 
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ject  to  this  order  and  the  award  to  be  made  pursuant 
thereto  ;  and  that  all  matters  in  difference  between  the  said 
parties  be  referred  to  the  award,  order,  arbitrament,  final 
end,  and  determination  of  T  C,  of,  &c.  in  the  county  of, 
&c.  Esquire,  so  as  he  shall  make  and  publish  his  award  in 
writing-  of  and  concerning1  the  premises  in  question,  on  or 
before  the  day  of  Trinity  Term  now  nexl  en-- 

suing ;  and  that  the  said  parties  shall  and  do  perform,  ful- 
fil, and  keep  such  award,  so  to  be  made  by  him  the  said 
arbitrator  as  aforesaid  :  And  it  is  also  ordered,  by  and  with 
such  consent  as  aforesaid,  that  the  costs  of  the  said  cause 
shall  abide  the  event  and  determination  of  the  said  award, 
and  that  the  costs  of  the  reference  shall  be  in  the  discre- 
tion of  the  said  arbitrator,  who  shall  direct  and  award  by 
whom,  and  to  whom,  and  in  what  manner,  the  same  shall 
be  paid  :  And  it  is  likewise  ordered,  by  and  with  such  con- 
sent as  aforesaid,  that  the  plaintiff  and  defendant,  respec- 
tively, are  to  be  examined  upon  oath,  to  be  sworn  before 
the  said  Lord  Chief  Justice,  or  some  other  Justice  of  the 
same  Court  of  our  Lord  the  King-,  before  the  King  himself, 
if  thought  necessary  by  the  said  arbitrator,  and  do  produce 
before  the  said  arbitrator  all  books,  papers,  and  writings 
touching  and  relating  to  the  matters  in  difference  between 
the  said  parties,  as  the  said  arbitrator  shall  think  fit,  and 
that  the  witnesses  of  the  plaintiff  and  defendant  respec- 
tively are  to  be  examined  upon  oath,  to  be  sworn  before 
the  said  Lord  Chief  Justice,  or  some  other  Justice  of  the 
same  Court :  And  it  is  likewise  ordered,  by  and  with  such 
consent  as  aforesaid,  that  the  defendant  shall  not  bring  any 
writ  of  error  to  reverse  the  said  judgment,  and  that  neither 
the  plaintiff  nor  the  defendant  shall  prosecute,  or  bring  any 
action  or  suit  in  any  court  of  law  or  equity  against  the  said 
arbitrator,  or  bring  or  prefer  any  bill  in  equity  against  each 
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other,  of  and  concerning-  the  premises  in  question  so  as 
aforesaid  referred  :  And  it  is  further  ordered,  by  and  with 
such  consent  as  aforesaid,  that  if  either  party  shall,  by  af- 
fected delay  or  otherwise,  wilfully  prevent  the  said  arbi- 
trator from  making-  an  award,  he  shall  pay  such  costs  to 
the  other  as  the  said  Court  of  our  said  Lord  the  King-,  be- 
fore the  King  himself,  shall  think  reasonable  and  just  ; 
And,  lastly,  it  is  ordered,  by  the  like  consent  as  aforesaid, 
that  the  said  Court  of  our  said  Lord  the  King,  before  the 
King  himself,  may  be  prayed  that  this  order  may  be  made 
a  rule  of  the  same  Court. 

By  the  Court. 

T.  L. 


Special  Reference  by  Rule  of  Court. 

Wednesday  next  after  fifteen  days  of  the  Holy  Trinity,  in  the  thirty- 
eighth  year  of  King  George  the  Third. 

C.  v.  E. — Upon  hearing  Mr.  P,  of  counsel  for  the  plain- 
tiff, and  Mr.  E,  of  counsel  for  the  defendant,  and  by  their 
consent,  IT  IS  ORDERED,  that  the  plaintiff  be  at  liberty 
forthwith  to  enter  up  judgment  for  the  damages  mentioned 
in  the  declaration  in  this  cause,  and  costs  of  suit,  such 
judgment  to  be  subject  to  the  award  hereinafter  mentioned, 
and  that  all  matters  in  dispute  between  the  plaintiff  and 
defendant  shall  be  referred  to  the  final  award  of  S  K,  of, 
&c.  and  I  E,  of,  &c.  Barristers  at  Law,  so  that  their  award 
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be  made  in  writing1,  and  ready  to  be  delivered  to  the  party 
requiring  the  same,  on  or  before  the  first  day  of 
next,  and  in  case  the  said  S  K  and  I  E  shall  not  then  be 
prepared  to  make  and  publish  their  said  award,  or  cannot 
agree  touching1  the  matters  hereby  to  them  referred,  then 
that  the  same  shall  be  referred  to  such  third  person  as  the 
said  S  K  and  I  E  shall  mutually  agree  upon  and  nominate, 
whose  name  shall  be  indorsed  hereon,  before  the  said  arbi- 
trators shall  proceed  on  the  said  arbitration,  so  that  the 
said  last  mentioned  award  or  umpirage  be  made  in  writing, 
and  ready  to  be  delivered  to  such  of  the  parties  as  require 
the  same,  on  or  before  the  first  day  of  next : 

And  in  case  the  said  arbitrators  or  umpire  shall  not  be  pre- 
pared to  make  and  publish  their  award  or  umpirage  at  the 
respective  times  aforesaid,  then  the  said  parties  shall  from 
time  to  time  consent  to  such  enlargement  of  the  time  for 
the  making  and  publishing  the  said  award  or  umpirage  as 
this  Court,  or  any  of  the  judges  thereof,  shall  deem  reason- 
able ;  and  that  the  costs  of  this  action,  and  also  the  costs 
of  a  certain  action  brought  by  the  defendant  against  the 
plaintiff  in  the  Court  of  Common  Pleas,  and  also  the  costs 
of  the  reference  and  the  award  to  be  made  in  pursuance 
thereof,  shall  abide  the  event  and  determination  of  the 
said  award :  And  that  neither  the  plaintiff  nor  defendant 
shall  be  examined  before  the  said  arbitrators  or  umpire, 
but  that  they  shall  produce  before  the  said  arbitrators  or 
umpire,  all  books,  papers,  and  writings,  in  their  respective 
custody  or  power,  relating  to  the  said  matters  in  differ- 
ence, as  the  said  arbitrators  or  umpire  shall  direct ;  and 
that  the  witnesses  of  the  plaintiff  and  defendant  respec- 
tively (if  required  by  the  said  arbitrators  or  umpire,)  shall 
be  examined  upon  oath  to  be  sworn  in  open  Court,  or  be- 


502  AWARDS.  292 

fore  some  Judge  of  this  Court ;  and  that  neither  the  plain- 
tiff nor  defendant  shall  bring-  or  further  prosecute  any  ac- 
tion or  suit  in  any  court  of  law  or  equity  against  the  said 
arbitrators  or  umpire,  or  against  each  other,  or  bring  or 
prefer  any  bill  in  equity  against  each  other,  of  and  concern- 
ing the  premises  in  question  so  as  aforesaid  referred :  And 
in  case  either  party  shall  neglect  or  refuse  to  attend  the 
said  arbitrators  or  umpire,  the  said  arbitrators  or  umpire 
shall  be  at  liberty  to  proceed  in  the  said  arbitration,  and 
make  their  or  his  award  ex  parle. 

By  the  Court. 

We  appoint  the  day  of 

at  o'clock  precisely,  at 

I.  E. 
S.  K. 


Reference  by  Judge's  Order. 

A.  B.  v.  C.  D. — Upon  hearing  the  attornies  or  agents 
on  both  sides,  and  by  their  consent,  I  order  that  this  cause  be 
referred  to  the  award  and  determination  of  G  H,  Esquire, 
so  as  he  shall  make  his  award  in  writing,  ready  to  be  de- 
livered to  the  said  parties,  or  such  of  them  as  shall  de- 
sire it,  on  or  before  the  day  of 
Term  next.  And  by  the  like  consent,  I  further  order  that 
the  costs  of  this  cause  shall  abide  the  event  of  the  said 
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award,  and  the  costs  of  this  reference  be  in  the  discretion 
of  the  said  arbitrator  ;  and  that  the  parties,  and  their  re- 
spective witnesses,  may  be  examined  upon  oath  by  and  be- 
fore the  said  arbitrator,  to  be  sworn  before  me  or  one  other 
of  the  Judges  of  the  Court  of  King-'s  Bench,  or  a  commis- 
sioner for  taking  affidavits  in  the  said  Court ;  and  that  the 
said  parties  shall  produce  before  the  said  arbitrator  all 
books,  deeds,  papers  and  writings  in  their  custody  or  power, 
relating  to  the  matters  referred.  And  by  the  like  consent, 
I  further  order  that  this  order  shall  and  may  be  made  a 
rule  of  His  Majesty's  Court  of  King's  Bench,  if  the  same 
Court  shall  so  please. 

Dated  this  day  of 

ELLENBOROUGH. 

[It  is  not  unusual  to  introduce  a  clause,  that  "  if  either  or 
any  of  the  said  parties  shall  wilfully  prevent  the  said  arbi- 
trator from  making  his  award  (conceal  or  keep  back  impor- 
tant documents,  §r.)  such  party  shall  pay  such  costs  to  the 
other  as  the  arbitrator  (or  the  Court)  shall  think  fit ;"  and 
sometimes  the  following  : — "  And  by  the  like  consent,  I  do 
further  order  that  the  said  arbitrator  shall  be  at  liberty  to 
proceed,  ex  parte,  in  case  of  the  non-attendance  of  either  of 
the  said  parties,  or  of  their  witnesses,  after 
days'  previous  notice,  in  writing,  under  the  hand  of  the 
said  arbitrator,  given  to  the  said  parties  respectively,  or  left 
at  his,  her,  or  their  then  last  known  respective  place  or 
places  of  abode,  notifying  the  time  and  place  of  meeting 
appointed  by  the  said  arbitrator,  for  entering  upon  and 
proceeding  in  the  said  reference."  Again,  "  that  neither  of 
the  said  parties  shall  bring  or  prosecute  any  action  or  suit 
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at  law  or  in  equity,  nor  file  any  bill  or  bills  in  equity 
against  the  other,  or  against  the  said  arbitrator,  touching 
the  matters  in  difference  hereby  referred."] 


Rule  for  making    a  Submission  to  Arbitration    by  Bond;   a  Rule  of 

Court. 

A.  B.  v.  C.  D. — In  the  Common  Pleas, 

Term,  &c. 

Upon  reading  of  the  affidavit  of  G  H  and  another, 
and  the  bond  or  obligation,  with  the  condition  thereof  there- 
under written,  bearing  date,  &c.  duly  executed  by  C  D,  of 
F,  Esq.  to  A  B,  of  P,  Esq.  the  tenor  and  effect  of  which 
said  bond  and  condition  is  in  the  words  and  figures  follow- 
ing (that  is  to  say  :) 

Know  all  men,  &c.  [set  out  the  bond  and.  condition  ver- 
batim.]— It  is  ordered,  that  the  said  bond  and  the  condi- 
tion thereof,  and  the  submission  between  the  parties  in  the 
said  condition  mentioned,  be,  and  the  same  is  hereby  en- 
tered and  made  a  rule  of  this  Court,  pursuant  to  the  statute 
in  such  case  made  and  provided. 

By  the  Court, 
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Appointment  of  a  Third  person  to  act  as  Arbitrator,  by  the  Two  Arbi- 
trators named  in  the  Submission. 

We,  A  B  and  C  D,  the  arbitrators  within  named,  by  this 
memorandum  in  writing  under  our  hands,  made  before  en- 
tering upon  the  within  mentioned  arbitration,  do  hereby 
nominate  and  appoint  E  F,  of  B,  gentleman,  the  third  arbi- 
trator to  whom  together  with  ourselves,  the  said  matters  in 
difference  between  the  said  parties  shall  be  referred,  ac- 
cording to  the  tenor  and  effect  of  the  within  rule.  In  wit- 
ness whereof,  we  have  hereunto  set  our  hands,  this  1st  day 
of  January,  1816. 

A.  B. 

C.  D. 


Certificate  where  Witnesses  are  sworn  before  a  Commissioner. 
In    the  King's  Bench,  between  A   B,   plaintiff,  and  C  D,  defendant 

E  F,  of,  &c.  Esquire,  G  H,  of,  &c.  merchant,  L  M, 
of,  &c.  gentleman,  being  severally  sworn  and  examined, 
each  for  himself,  upon  his  oath  saith,  that  he  will  true  an- 
swer make  to  all  such  questions  as  shall  be  asked  him  by 
and  before  J  S,  Esquire,  the  arbitrator  to  whom  this  cause 
stands  referred. 

E.  F. 
G.  H. 
L.  M. 

All  sworn  before  me,  at,  &c.  this  day  of 

18 

F.  P. 

a  Commissioner. 
65 
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Certificate  where  Witnesses  are  sworn  before  a  Judge. 

In  the  King's  Bench,  between  A  B,  plaintiff  and  C  D,  defendant. 

The  above  named  plaintiff  was  sworn  to  give  evidence 
before  P  S,  Esquire,  the  arbitrator  to  whom  this  cause 
stands  referred,  this  day  of  18  , 

before  me. 

S.  LE  BLANC. 

In  the  arbitration  between  A  B  and  C  D  and  D  E. 


The  witnesses  named  in  the  margin  were 
sworn  to  give  evidence  before  N  F,  Esq.  the 
arbitrator  to  whom  certain  matters  in  differ- 
ence  between  the  above  named  parties  stand 
referred,  this  10th  day  of  December  1815,  be- 
fore me. 

S.  LAWRENCE. 


Notice  to  produce  Papers,  &c. 

In  the  arbitration  between  A  B  and  C  D. 

I  do  hereby  give  you  notice  to  produce  before  J  S, 
Esquire,  of  the  Middle  Temple,  to  whom  all  matters  in 
difference  between  the  above  mentioned  parties  have 
been  referred,  to-morrow  evening,  at  seven  o'clock,  at 
the  chambers  of  the  said  J  S,  situate  in 
Court,  in  the  Middle  Temple  aforesaid,  all  books,  deeds, 
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papers,  writings,  letters,  vouchers,  or  other  documents 
whatsoever,  relating-  to  the  matters  in  difference  between 
the  said  parties  so  referred  as  aforesaid,  now  in  your  cus- 
tody, power,  or  possession,  and  especially  a  certain  inden- 
ture, bearing  date,  &c.  [state  the  nature  of  the  instrument.] 
Dated  this  day  of  18 

M  S, 
(Attorney  for  C  D. 

To  Mr.  A  B  or  Mr.  P  L, 

his  Attorney, 


Enlargement  of  Time,  where  the  Arbitrator  is  enabled  to  do  so  by  the 
Submission  without  any  Application  to  a  Court. 

We,  whose  names  are  hereunto  subscribed,  do,  by  vir- 
tue of  the  power  to  us  given  for  this  purpose,  hereby,  by 
this  writing  under  our  hands,  appoint  the  day  of 

next  ensuing  the  date  hereof,  on  or  before  which 
day  our  award,  of  and  concerning  the  within  mentioned 
matters  to  us  referred,  shall  be  made  and  published.  Wit- 
ness our  hands  this  day  of  A.  D, 

A.  B. 
C.  D. 


Enlargement  of  the  Time  by  Indorsement  of  the  Parties. 

Know  all  men  by  these  presents,  that  we  the  within 
named  J  M,  Jane  M,  J  S,  C  H,  and  T  H,  have,  for  ourselves 
separately,  severally,  and  respectively,  and  for  our  heirs, 
executors,  and  administrators,  respectively,  mutually  given 
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and  granted,  and  by  these  presents  DO,  for  ourselves  sepa- 
rately, severally,  and  respectively,  and  for  our  respective 
heirs,  executors,  and  administrators,  mutually  give  and 
grant  unto  the  within  R  G,  D  R  M,  and  P  S,  the  arbitra- 
tors within  named,  further  time  for  making  their  award  of 
and  concerning  the  several  matters  within  referred  to  them 
until  the  8th  day  of  November  now  next  ensuing,  so  that 
they,  or  two  of  them,  make  their  award  in  writing,  under 
their  hands  and  seals  respectively,  ready  to  be  delivered  to 
the  parties  in  difference  on  or  before  the  said  8th  day  of 
November  now  next  ensuing  ;  and  we  do  hereby  further 
agree  that  these  presents,  as  well  as  the  within  written 
bond,  and  the  submission  thereby  and  hereby  made  of  the. 
matters  in  controversy,  shall  be  made  a  rule  of  His 
Majesty's  Court  of  King's  Bench,  &c.  IN  WITNESS  &c. 


Kule  of  Court  to  enlarge  the  Time  for  making  an  Award. 

on  (next  after.)  in  the 

year  of 

A.  B.  v.   C.  D. — Upon  reading  the  rule  made  in  this 
cause  on  next  after  in 

Term  last  past,  it  is  ordered,  that  the  time  limited  for  the 
arbitrators,  in  the  said  rule  named,  for  making  and  publish- 
ing their  award  in  this  cause,  be  enlarged  [or  farther  en- 
larged, as  tfie  case  may  be,~]  until  the  day  of 
next  ensuing,  inclusive.  Upon  the  motion  of 
Mr.  G  H. 

By  the  Court. 
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Recital  where  the  Time  has  been  enlarged  by  a  Judge's  Order. 

Whereas,  on,  &c.  it  was  by  Sir  A  B,  then  being-  one  of 
the  Justices  of  the  Court  of  ,  upon  hearing1  the 

attornies  or  agents  on  both  sides,  and  by  and  with  their 
consent,  ordered  that  the  time  for  me  the  said  arbitrator  to 
make  my  said  award  should  be  enlarged  until,  &c. 


Affidavit  of  the  due  Execution  of  the  Submission. 

In  the  King's  Bench, 

(Common  Pleas,  or  Exchequer  of  Pleas.) 

A  B,  of  H,  maketh  oath  and  saith,  that  he  the  said  A  B 
was  present  at  the  time  when  the  bond  or  obligation,  here- 
unto annexed,  was  signed  and  sealed  ;  and  that  C  D,  of 
L,  therein  mentioned,  did,  on  the  1st  day  of  January,  in 
the  year  of  Our  Lord  1816,  duly  sign  and  seal,  and  as  his 
act  and  deed,  deliver  the  said  bond  or  obligation  in  the 
presence  of  this  deponent ;  and  that  the  name  C  D  set  and 
subscribed  to  the  said  bond  or  obligation,  as  of  the  party 
executing  the  same,  is  of  the  proper  hand-writing  of  the 
said  C  D ;  and  that  the  name  A  B  set  and  subscribed  to 
the  said  bond  or  obligation,  as  a  witness  thereto,  is  of  the 
proper  hand- writing  of  this  deponent. 
Sworn  before,  &c. 

A.  B. 
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Order  to  make  an  Award  an  Order  of  the  Court  of  Chancery. 

Upon  motion,  &c.  praying  the  writing-  of  award,  here- 
after mentioned,  bearing1  date  the  day  of 
in  the  year  of  Our  Lord  ,  under  the  respective 
hands  and  seals  of  A  B  and  C  D,  arbitrators,  &c.  and  by 
them  sealed  and  delivered,  being  first  duly  stamped  in  the 
presence  of  E  F,  may  be  made  an  award  of  this  Court : 
And  the  said  writing  of  award  being  now  produced,  the 
same  appears  to  be  in  the  words  and  to  the  tenor  follow- 
ing (that  is  to  say) : — To  all  to  whom,  &c.  [set  out  tlie 
award  verbatim.]  Whereupon,  and  upon  hearing,  &c.  and 
an  affidavit  made  by  the  said,  &c.  his  Lordship  doth 
order,  &c. 


Rule  of  the  Court  of  Common  Pleas,  to  shew  Cause  why  the  posted 
should  not  be  delivered  to  the  Plaintiff  after  an  Award  in  his 
favor. 

Upon  reading  a  rule,  &c.  the  allocatur  of  Mr.  Prothono- 
tary  thereon  made,  and  the  affidavit  of  A  B  thereto  annex- 
ed, the  award  of  E  F,  and  the  affidavit  of  I  K,  of  the  due 
execution  of  the  said  award  thereto  also  annexed,  it  is 
ordered,  that  the  defendant,  upon  notice,  &c.  shall  shew 
cause,  &c.  why  the  poslca  in  this  cause  should  not  be  de- 
livered up  to  the  said  plaintiff;  and  that  he  may  be  at 
liberty  to  sign  and  enter  up  final  judgment  thereon,  for  the 
sum  of  L,  being  the  damages  awarded  to  him  by  the 

said  arbitration,  together  with  the  sum  of  /.  for  his 

costs,  pursuant  to  the  said  prothonotary's  allocatur;  and 
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why  the  said  defendant  should  not  pay  to  the  said  plain- 
tiff, or  his  attorney,  his  costs  of,  and  occasioned  by  this  ap- 
plication, &c. ;  to  be  taxed,  &c. 

By  the  Court. 


Affidavit  of  Demand  and  Refusal  of  the  Sum  awarded,  and  of  Costs. 

In  the  King's  Bench,  &c. 

A  B  plaintiff,  and  C  D  defendant.— A  B,  of  G,  the 
plaintiff  in  this  cause,  maketh  oath  and  saith,  that  he,  this 
deponent,  did,  on,  &c.  personally  serve  the  above  named 
C  D,  the  defendant  in  this  cause,  with  a  true  copy  of  the 
rule  and  allocatur,  and  also  a  true  copy  of  the  award  here- 
unto annexed,  and  did  at  the  same  time  shew  him  the  said 
C  D  the  said  original  rule,  allocalur,  and  award,  and  did 
demand  of  him  payment  of  the  said  sum  of  I.  to  this 

deponent,  in  and  by  the  said  award  awarded  to  be  paid 
by  the  said  C  D,  and  also  payment  of  the  sum  of  /. 

for  the  costs  allowed  to  the  said  deponent  in  the  said 
cause ;  but  the  said  C  D  did,  at  the  time  of  such  demand 
aforesaid,  refuse  to  pay  the  two  several  sums  of  money 
above  mentioned,  or  either  of  them,  or  any  part  thereof, 
and  the  same  still  remains  wholly  due  and  unpaid  to  this 
deponent. 

Sworn,  &c. 

A.  B. 
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Affidavit  of  Service  of  a  Copy  of  Demand  and  Refusal,  &c.  before 
proceeding  by  Attachment. 

In  the  King's  Bench  (or,  &c.) 

A  B,  of  G,  maketh  oath  and  saith,  that  he,  this  deponent, 
on,  &c.  from,  &c.  until,  &c.  at,  &c.  \the  day,  hour,  and 
place,  mentioned  in  the  award,~]  did  personally  attend  for 
the  purpose  of  receiving  the  sum  of  /.  awarded  in 

and  by  a  certain  award  in  writing  hereunto  annexed,  to 
be  then  and  there  paid  to  this  deponent  by  the  therein 
named  C  D ;  but  that  the  said  C  D  did  not  in  person,  or 
by  his  attorney  or  agent,  attend  at  the  time  and  place 
above  mentioned,  or  pay  to  this  deponent  the  said  sum  of 

/.,  or  any  part  thereof:  And  the  said  A  B  further 
saith,  that  on  next  after  ,  in  this  present 

Term,  the  submission  of  the  said  A  B,  and  the 
said  C  D,  to  the  said  award,  contained  in  a  certain  bond 
or  obligation  bearing  date,  &c.  was  made  a  rule  or  order 
of  this  honorable  Court ;  and  that  he  the  said  A  B  did  on, 
&c.  personally  serve  the  said  C  D  with  a  true  copy  of  the 
said  rule  or  order  and  award,  and,  at  the  same  time, 
shewed  him  the  said  original  rule  or  order  and  award,  and 
demanded  of  him  the  payment  of  the  said  sum  of  I. 

so  awarded  to  the  said  A  B  as  aforesaid;  but  the  said  C 
D  did  not  then  pay,  nor  hath  at  any  time  since  paid  the 
same,  or  any  part  thereof,  to  the  said  A  B,  but  the  whole 
of  the  said  sum  of  /.  still  remains  due  and  unpaid  to 

the  said  A  B. 

Sworn,  &c. 

A.  B. 
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Affidavit  of  the  due  Execution  of  an  Award,  in  order  to  ground  a 
Motion  for  an  Attachment. 

In  the  King's  Bench,  &c. 

A  B,  of  G,  maketh  oath  and  saith,  that  he  the  said  A  B 
did,(a)  on  the  day  of  ,  in  the  year  of 

Our  Lord  ,  see  C  D,  of  H,  sign,  seal,  and  pub- 

lish his  award  in  writing  between  E  F,  of  L,  and  F  G,  of 
M,  bearing  date  the  day  of  ,  in  the  year 

of  Our  Lord  .     And  the  said  A  B  further  saith, 

that  the  name  C  D  set  and  subscribed  to  the  said  award 
as  the  party  executing  the  same,  is  of  the  proper  hand- 
writing of  the  said  C  D ;  and  that  the  names  of  A  B  and 
P  R,  set  and  subscribed  to  the  said  award  as  witnessing 
the  execution  of  the  same,  are  of  the  respective  hand-wri- 
ting of  the  said  A  B  and  the  said  P  E. 

Sworn,  &c. 

A.  B. 


Rule  nisi  for  an  Attachment  for  Non-payment  of  a  sum  of  Money,  and 
of  taxed  Costs,  in  pursuance  of  an  Award. 

In  the  Common  Pleas,  Term,  &c. 

A  B  v.  C  D. — Upon  reading  a  rule  made  in  this  cause, 

on,  &c.  the  affidavit  of  P  R,  and  the  award  of  S  T  thereto 

annexed,  and  the  affidavit  of  A  B,  the  plaintiff  in  this 

cause,  it  is  ordered  that  the  defendant,  upon  notice  of  this 

(a)  Vid.   Diet,  per  Gibbs,  Ch.  J.  Wohlenberg  v.  Lageman,  1  Mar- 
shall Rep.  579. 

66 
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rule  to  be  given  to  him,  shall  shew  cause  to  this  Court  on 
next,  why  an  attachment  of  contempt  should 
not  be  issued  forth  against  him,  for  non-payment  of  the 
sum  of  /.  awarded  to  be  due  to  the  said  plaintiff,  and 

also  for  non-payment  of  the  sum  of  /.  for  the  costs 

of  the  said  plaintiff,  incurred  in  and  about  the  said  arbi- 
tration. 

By  the  Court. 


INDEX. 


ACCOUNT,  arrears  of  before  auditors,  whether  award  can  be  made 

of  debt  on,  5. 

ACTION,  remedy  by,  to  compel  performance  of  award. 
See  PLEADINGS. 

whether  lies  after  attachment  sued  out,  343. 

advantage  of  proceeding  by,  345. 

ADMINISTKATOR  AND  ADMINISTRATRIX,  may  submit  to 

a  reference,  33. 

do  not  thereby  admit  assets,  61. 

in  what  case  may  be  attached  for  non-performance,  340. 

(feme  covert,)  how  far  bound,  18. 

how  far  bound  or  advantaged  by  an  award  under  a  sub- 
mission by  intestate,  327. 

attachment  will  not  issue  against  in  such  case,  341. 

not  authorized  to  name  an  arbitrator,  upon  an  agreement 

of  reference  between  intestate  and  another  party,  64. 
AFFIDAVITS.     See  ATTACHMENT. 
AGENT.     See  ATTORNEY. 
AGREEMENT.     See  SUBMISSION. 
ALTERATION  OF  AWARD.     See  ARBITRATORS. 
ARBITRATORS,  who  may  be,  98. 

how  appointed.     See  SUMISSION  and  UMPIRE. 

whether  notice  of  time  of  meeting  must  be  given  to   the 
parties,  118. 

not  agents  for  the  parties  respectively  nominating,  117. 
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ARBITRATORS. 

may  proceed  ex  parte  if  parties  do  not  attend,  120. 

have  greater  latitude  than  courts  of  law  or  equity,   123, 

213. 

discretion  of,  as  to  receiving  evidence,  126,  214. 
misconduct  of,  in  such  respect,  208. 
within  what  time  must  make  their  award,  128. 

Enlargement  of  time  by. 

where  power  for  this  purpose  originally  given,  128. 
if  have  power  to  enlarge  once,  may  enlarge  oftener,  129,133. 
must  enlarge  within  the  original  time,  130. 
discretionary  power  as  to,  should  always  be  vested  in  ar- 
bitrator, 132. 
where  one  party  dies,  132. 

where  no  original  power  to  enlarge  given,  how  made,  133. 
"  until  a  particular  day,"  until  is  inclusive,  134. 

Extent  of  authority  of. 

where  verdict  has  been  taken  for  an  express  sum,  134. 
over  both  legal  and  equitable  demands,   138. 
where  no  damages  would  be  recoverable  at  law,  139. 
how  far  bound  by  rules  of  law,  140,  148,  156,  157. 
mistake  in  law  by,  effect  of,   147,  158. 
fact,  159,   175,  179. 


where  arises  from  default  of  a  party,  169,  171. 


cannot  alter  the  award  after  delivery,   177. 

how  far  mayeap/am  the  award,   145,  147. 

need  not  state  the  reasons  on  which  the  award  is  found- 
ed, 222. 

effect  of  so  doing,  147. 

cannot  reserve  a  power  of  future  decision,  179. 

cannot  delegate  their  authority,  182. 

how  far  may  avail  themselves  of  the  technical  skill  of 
Olivers,  183. 

authority  of  as  to  costs.     See  COSTS. 

where  several,  who  must  sign  the  award,  203. 

notice  of  award  made  by,  where  necessary,  205. 

re-Jiearing  of  case  by,  under  what  circumstances  allow- 
ed, 180. 
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ARBITRATORS. 

declining  to  proceed,  effect  of,  94,  1 16. 
Misconduct  of. 

in  receiving  evidence,  209. 
giving  excessive  damages  or  costs,  215. 
receiving  money  from  a  party,  217. 
the  appointment  of  umpire,  100. 

purchasing  property  a  subject  of  dispute  submitted,  100. 
how  punished,  363. 
how  party  relieved  from  effect  of,  370. 
in  what  case  may  be  ivitnesses,  219. 

assumpsit  at  suit  of  for  compensation  will  not  lie,  unless 
there  were  an  express  promise,  223,. 

ASSIGNEES    OF  BANKRUPT,    where  may   submit  to   arbitra- 
tion. 33. 
where  bound  to  perform  an  award  to  which   the  bankrupt 

was  a  party,  327. 
ASSUMPSIT.     See  ARBITRATORS,  PLEADINGS. 

ATTACHMENT  (in  case  of  non-performance,)  granting  of,  discretion- 
ary with  the  Courts,  330. 

will  not  issue  when  affidavits  in  support  of,  and  in  answer 
to  the  rule  are  contradictory,  330. 

where  more  than  due  is  demanded,  332. 

will  not  issue  while  objections  to  the  award  are  pending 
before  the  Court,  342. 

to  enforce  a  parol  award,  351.* 

where  an  action  has  been  already  brought,  344,  345. 

where  the  arbitration  is  merely  colourable,  351. 
Against  whom,  will  or  will  not  issue. 

a  member  of  parliament,  339. 

a  bankrupt,  339. 

an  administrator  or  executor,  340. 

a  nominal  plaintiff,  340. 

a  husband  (under  submission  by  wife  when  sole),  341. 

a  party  rendering  it  impossible  for  the  arbitrator  to  pro- 
ceed, 80. 

•See  Walters  v.  Morgan. 
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ATTACHMENT. 

a  co-party,  349,  350. 
Preliminary  proceedings  upon  application  for. 

submission  must  be  made  a  rule  of  court ;  mode  of  doing 

so,  337. 

notice  of  award,  how  served,  331,  333. 
if  award  be  lost,  how  want  of  supplied,  342. 
demand  of  thing  awarded,  342. 

what  affidavits  required,  and  how  to  be  entitled,  335. 
where  the  party  applying  for,  has  a  precedent  to  perform 

duty,  342. 

affirmation  of  quaker  not  sufficient,  336. 
rule  for,  will  not  issue  on  last  day  of  term,  336. 
never  absolute  in  first  instance,  336. 

where  the  time  has  been  enlarged,  what  steps  necessary,  338. 
whether  party  may  be  taken  upon,  on  a  Sunday,  342. 
prisoner  in  execution  under,  liability  of,  350. 
dies  with  the  person,  345. 

ATTORNEY. 

may  submit  for  his  client,  23. 

whether,  without  express  authority,  can  so  bind  his  client, 

27. 
proceeding  by,  after  award  of  stay  of  proceedings,  without 

authority  of  client,  no  breach  of  the  award,  355. 
has  a  lien  upon  money  awarded  in  favor  of  his  client,  311. 
AVERMENT.     See  PLEADINGS. 

AWARD. 

qualifications  of,  227. 

consonant  to  the  submission,  226,  243. 

distinction  where  submission  is  conditional  or  general,  226. 

whether  distinction  holds  in  equity,  243. 

how  far  may  extend  to  strangers  to  the  submission,  226, 

229. 

how  far  may  extend  to  things  not  within  it,  230.  236. 
must  be  of  each  distinct  matter  of  dispute,  notified  to  the 

arbitrator,  where  the  submission  is  conditional,  236. 
omission  must  be  expressly  shewn,  in  order  to  impeach  an 

award  on  such  ground,  238. 
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AWAKD. 

matter  of  evidence,  whether  notified  or  not,  238. 

how  far  must  extend,  in  reference  to  persons  and  things, 

where  the  submission  is  general,  242. 
how  far  must  be  certain,  243,  256. 
uncertainty  of,  how  aided,  256. 
may  be  in  the  alternative,  256. 
must  not  be  of  things  impossible  or  repugnant,  256. 

such  impossibility  must  be  ex  natura  rei,  not  a  mere  pres- 
ent impossibility,  257. 

must  not  be  contrary  to  law,  257. 

must  be  reasonable  and  consistent,  259. 

unreasonableness,  how  judged  of,  259,  352. 

how  far  must  be  mutual,  260,  265,  285. 

how  far  must  be  final,  265,  275,  285.- 

may  be  in  part  void,  276. 

to  what  extent  without  vitiating  the  whole,  276. 

how  to  be  construed,  279,  289. 

the  court  will  intend  in  favor  of,  279, 289, 

rule,  where  the  submission  is  conditional,  283. 

intention  of  the  arbitrators  the  real  object,  285. 

where, , that  one  party  shall  do,  &c.,  on  condition  that  the 
other,  &c.,  287. 

of  something  to  one  party,  such  party  delivering  up,  &c., 
or  doing,  &o.,  .287. 

of  something  to  one  party,  in  satisfaction  of,  &c.,  288. 

of  money,  and  no  time  for  payment  mentioned,  288. 

costs,  charges  and  expenses,  what  meant  thereby,  288. 

releases,  how  construed,  288. 

wording  of,  when  contradictory,  how  to  be  construed,  289. 

misrecital  in,  of  submission,  effect  of,  289. 
Form  of. 

may  be  by  parol  or  by  deed,  293. 

what  words  sufficient,  293. 

where  must  be  under  the  hands  of  the  arbitrators,  293. 

enlargement  of  time,  authority  of  the  arbitrators,  fact  of 
being  of  and  concerning  matters  referred,  &c.,  need 
not  be  specially  stated,  293. 
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AWARD. 

Effect  of,  takes  date  from  the  delivery  of,  or  declaration  to 
the  parties  of  a  parol  reward,  293. 

Delivery  of,  rules  respecting,  293. 

Stamp,  296. 

when  offered  in  evidence,  what  must  be  proved,  297. 

no  objection  to,  that  the  submission  was  not  made  a  rule 
of  Court  till  after  the  award,  301. 

nor  that  the  award  was  prepared  by  the  solicitor  of  one 
party,  301. 

nor  actually  executed  after  an  application  to  set  it  aside, 
301. 

must  be  in  writing  to  allow  of  being  made  a  rule  of  Court 
under  the  statute,  301. 

where  void,  covenants  to  perform  also  void,  301. 

how  far  a  bar  to  future  proceedings  between  the  same  par- 
parties,  301. 

operation  of,  with  respect  to  a  chattel,  304. 

,  with  respect  to  land,  312. 

analogy  between,  and  a  judgment,  to  what  extent  exists,  310. 

money  given  by,  provable  under  a  commission  of  bank- 
ruptcy, 312. 

money  given  by,  interest  upon,  rules  as  to,  312. 

where  lost,  how  defect  of  supplied,  342. 

where  action  for  debt  under  51.  referred,  313. 

of  costs.     See  COSTS. 

BANKRUPT.     See  ASSIGNEES. 

privileged  from  arrest  whilst  attending  a  reference,  122. 

attachment  for  non-payment  of  money,  under  an  award, 
will  not  issue  against,  339. 

privilege  of,  from  arrest,  duriug  his  examination,  extends 
to  the  case  of  non-payment  of  money  where  an  attach- 
ment has  issued.  344. 

where  a  party  was,  at  the  time  of  the  reference,  but  un- 
known to  the  arbitrators,  327. 

where  party  has  become,  after  the  award,  the  Court  will 
not  set  the  award  aside,  365. 
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BANKRUPTCY. 

not  an  act  of,  keeping  house  to  avoid  performance  of  an 
award  unless  arrested  for  the  payment  of  money,  328. 
not  a  revocation  of  the  submission,  214. 

BATTERY. 

indictment  for,  not  included  in  a  submission  of  all  matters 
in  difference,  66. 

BILL  IN  EQUITY.     See  RELIEF  IN  EQUITY. 

Award  that  it  be  dismissed,  final,  268. 

where  will  lie  to  compel  performance  of  an  award,  352. 

where  to  set  aside  an  award,  374. 

BREACH  OF  AWARD. 

Assignment  of.     See  PLEADINGS. 

CHATTEL.  ^ 

operation  of  award  with  respect  to,  302. 

COSTS. 

when  directed  to  abide  the  event  of  the  award,  187,  192, 
198. 

object  of  such  direction,  187. 

operation  of  such  direction  in  limiting  the  power  of  the 
arbitrator,  188,  194. 

where  applies  to  the  costs  of  reference,  194,  198. 

where  verdict  taken  as  security  for,  194. 

how  far  party  entitled  to,  when,  by  the  award,  the  event 
in  fact  is  in  his  favor,  194. 

as  to,  where  action  for  debt  under  5l.  referred,  313. 

where  award  of,  generally,  term  how  construed,  195,  287. 

where  arbitrator  has  a  discretionary  power  over,  198. 

where  not  mentioned  in  the  submission,  198. 

where  submission  by  order  ofnisiprius,  199. 

may  be  awarded  subsequent  to  the  order,  199. 

amount  of,  may  be  expressly  named  by  the  arbitrator,  199. 

or  directed  to  be  taxed  by  the  proper  officer,  199. 

where  directed  to  be  taxed  generally,  how  far  the  term  ex- 
tends to  the  costs  of  reference,  200. 

where  of,  "  sustained  by  A.  in  this  action,"  200. 

67 


522  INDEX. 

COSTS. 

taxation  of,  where  power  over  costs  of  reference  given  by 

submission,  200. 

award  of,  by  arbitrator  to  himself,  200. 
award  of,  to  be  taxed  before  a  particular  day,  effect  of,  201. 
between  attorney  and  client,  where  arbitrator  has  power 

over,  201. 

where  not  mentioned  in  the  award,  202. 
where  verdict  for  A.  each  to  pay  his  own,  201. 
where  reference  ineffectual,  and  cause  afterwards  tried,  203. 
where  cause  referred,  award  set  aside,  and  a  second  trial, 

203. 

COVENANT.     See  REVOCATION. 

to  refer  disputes,  effect  of,  45. 

COUNTER-DEMAND. 

party  having,  no  excuse  for  non-performance  of  an  award, 
325. 

CREDITORS  OF  BANKRUPT. 

present  at  one  meeting  cannot  give  a  discretionary  power 
to  the  assignees  te  refer  disputes  under  5  Geo.  2.  c. 
30.,  34. 

DATE  OF  AWARD. 

not  material,  294. 

DEATH  OF  PARTY.      See   REVOCATION,   PERFORMANCE,   EXECU- 
TOR, &c. 

DEATH  OF  ARBITRATOR,  96.     See  REVOCATION. 
DELEGATION  OF  AUTHORITY.     See  ARBITRATORS. 
DELIVERY  OF  AWARD.     See  AWARD. 
DEPARTURE  (in  Pleading).     See  PLEADING. 

DISCONTINUANCE  OF  ACTION. 

award  of,  good,  267. 

whether  allowable,  in  order  that  party  may  have  an  attach- 
ment, 345. 

not  where,  in  an  action  on  the  bond,  the  breach  is  ill  as- 
signed. 397. 
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EJECTMENT. 

action  of,  referred,  effect  of  the  award,  308. 

party  to,  having  judgment  in,  submitting  to  arbi- 
tration, then  suing  out  execution  thereby  revokes,  83. 
EXCEPTIONS. 

whether  may  be  filed  to  an  award,  385. 
EXECUTOR  AND  EXECUTRIX. 

may  be  parties  to  a  submission,  31. 

married  woman  (executrix),  in   what   case   may  be  a  par- 
ty, 18. 

exemption  of,  as  to  liability  for  costs,  188. 

submission  by,  not  of  itself  an  admission  of  assets,  61. 

where  may  have  attachment  for  non-performance  of  an 
award,  under  submission  by  testator,  327. 

debt  does  not  lie  against,  upon  parol  submission  by  testa- 
tor, 389. 

must  perform  award  where  testator's  submission  by  obliga- 
tion, 326. 

submission  of  all  matters  in  difference  extends  to  demand 
by,  236. 

FEME  COVERT. 

where  may  be  a  party  to  a  submission,  16,  22. 
how  far  can  be  compelled  to  perform  award,  22,  27. 
how  far  husband  liable  for,  325. 
FREEHOLD. 

award  of,  1,  2. 

GUARDIAN. 

may  submit  for  infant,  24. 
liability  to  perform  award,  327. 

HEIR 

scire  facias  will  not  issue  against,  whose  ancestor  died  in 
execution  under  an  attachment  for  non-payment  of 
money  awarded,  345. 

HUSBAND. 

may  submit  for  wife,  23. 


524 


INDEX. 


HUSBAND. 

how  far  compellable  to  perform  the  award,  27,  325. 

INCLOSURE  ACT. 

award  of  commission  under,  how  may  be  enforced,  351. 

INFANT. 

how  may  submit  to  arbitration,  25,  26. 

INTENDMENT  OF  COURTS. 

in  support  of  the  award,  279. 
—  construing  submission,  65. 

ITA  QUOD. 

clause  of,  236. 

to  what  matters  &c.  extends,  237. 

SEE  AWARD. 

JUDGMENT. 

advantage  of  obtaining,  345. 

how  to  be  entered  up  when  verdict  taken  by  consent,  sub- 
ject, &c,  346. 
whether  without  leave  of  the  Court,  346. 

LAND. 

differences  respecting,  may  be  referred,  1,  304. 
award   of,  may   be   made  under   a   submission   of  all  de- 
mands. 233. 

LIEN. 

attorney  has  upon  money  awarded  in  favour  of  client,  211. 

LIMITATIONS,  STATUTE  OF. 

no  bar  to  debt  on  the  award.  404. 

MANDAMUS. 

Courts  will  enforce  by,  award  of  commissioners  of  inclo- 
sure,  35 1 . 

MARRIAGE. 

a  revocation  of  submission,  80,  82 
separation,  adjustment  of,  may  be  referred,  4. 
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MAKRIED  WOMAN.     SEE  FEME  COVERT. 
MEMBERS  OP  PARLIAMENT. 

attachment  will  not  issue  against,  for  non-payment  of  mon- 
ey under  an  award,  36. 
MISCONDUCT. 

.  SEE  ARBITRATORS  and  PARTIES. 

MISTAKE.     SEE  ARBITRATORS. 

in  wording  of  a  submission,  68. 
MONEY. 

award  of,  without  more,  good,  263. 
MUTUALITY. 

needs  not  appear  on  the  face  of  the  award,  263. 
SEE  AWARD. 

NISI  PRIUS,  order  of.     SEE  SUBMISSION. 
NONSUIT. 

award  of,  whether  good,  266. 

party  cannot  move  to  enter,  after  a  cause  has  been  refer- 
red, 370. 

NOTICE. 

in  case  of  revocation,  80,  82. 

of  time,  and  place  of  meeting  by  the  arbitrators,  1 19. 

of  award  being  made,  206. 

that    defendant    had,    whether 

must  be  averred  in  pleading,  396. 
of  motion,  that  party  refusing  to  perform,  &c.  may  stand 

committed,  359. 

what  necessary,  in  order  to  proceed  by  attachment,  359. 
of  the  fact  of  an  enlargement  of  the  time,  338. 

PARTIES  TO  THE  SUBMISSION.     SEE  FEME  COVERT,  EXECU- 
TORS, ADMINISTRATORS,  INFANT.  G-UARDUN,  ASSIGNEES,  &c. 
who  may  be,  16. 
one  person  for  another,  25. 
attendance  of,  before  the  arbitrators,  1 19. 
privileges  of,  while  so  attending,  121. 
guilty  of  wilful  negligence,  how  affected,  169,  242. 
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PARTIES  TO  THE  SUBMISSION. 

refusing  to  name  arbitrator  at  all,  82. 

another  arbitrator  where  one  has  declined 

to  proceed,  95,  114. 

assent  of,  to  the  reference,  how  shewn,  122. 

must  all  be   noticed  in  award,  if  submission  be  condition- 
al, 226.  « 

aliter,  if  general,  242. 

remedy  of,  against  each  other,  348. 

effect  upon,  of  being  jointly  and  severally  bound,  322.  348. 

where  several  bound,  in  what  case  one  stamp  sufficient,  108. 

not  compellable  to  discover  a  breach,  by  which  to  charge 
themselves  with  the  penalty  of  the  submission  bond,359. 

how   far  compellable  to  procure   the  agency  of  others  to 
give  effect  to  the  award,  323. 

delaying  or  preventing  the  reference  from  proceeding,  90. 

death  of  one  of,  effect  of,  89,  345. 

bankruptcy  of,  not  a  revocation,  345. 

marriage  of,  is  a  revocation,  81,  82. 
SEE  PERFORMANCE. 

PARTITION  OF  LAND. 

may  be  made  by  award,  2. 

whether  so  under  the  stat.  of  Wm.,  8. 

PARTNERS. 

one  or  more  may  submit  for  the  rest,  24. 
on  a  reference  by,  of  all  matters  in  difference,  a  dissolution 
of  the  partnership  may  be  awarded,  134. 

PEERS  OF  THE  REALM. 

attachment  will  not  issue  against,  for  non-payment  of  mon- 
ey under  an  award,  250. 
PERFORMANCE  OF  AN  AWARD. 

virtual  were  sufficient,  316. 

by  attorney  or  agent,  316. 

where  uncontrollable  circumstances  prevent,  how  far  par- 
ty excused,  317. 

where  opposite  party  has  some  previous  act  to  perform,  319. 

the  acts  to  be  performed  by   each   party  are  inde- 
pendent, 322. 
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PFRFOKMANCE  OF  AN  AWAED. 

where  no  time  for,  is  limited,  322. 

to  be  within  a  certain  time  after  award,  and  it  has 

no  date,  322. 

parties  bound  jointly  and  severally,  322. 

part  of  the  award  is  void,  323. 

agency  of  others  necessary,  323. 

one  person  has  been  bound  for  another,  325. 

a  party  has  a  counter-demand,  34. 

dies  after  the  award  is  made,  326. 

was  a  bankrupt  at  the  time  of  the  reference, 


but  not  known  to  be  so  by  the  arbitrators,  327. 

has  been  guilty  of  laches  in  compelling,  328. 


—  objections  to   the   award  are   pending   before  the 
Court,  328. 

—  alleged   that  the  award   was   not   made  within  a 
reasonable  time,  328. 

may  be  pleaded  to  an  action,  402. 


failure  of,  in  matters  collateral  to  the  award,  327. 
lapse  of  time  will  not  exonerate  from,  328. 
how  compelled  by  a  Court  of  Law,  330. 

See  ATTACHMENT.    PLEADINGS. 
how  compelled  by  a  Court  of  Equity,  352. 
where  plaintiff  in  equity  has  not  himself  complied  with  the 

award,  355. 
neither  party  has  performed  what  was  directed  by 

the  award,  355. 
award  does  not  comprehend  all  the   matters  refer- 


red, 355. 

is  not  good  in  Law,  355. 


arbitrators  had   omitted  a  material  word  in  their 

award,  356. 

of  covenant  to  refer,  will  not  be  enforced,  359. 

application  to  compel  in  equity,  form  of  motion,  359. 

Relief  from   at  law,  on  the   ground    of  extrinsic  objec- 
tions, 363. 

mode  of  applying  for,  365. 

what  objections   may  or  may  not  be  the   subject  of  a 
direct  motion  for,  365. 
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PERFORMANCE  OF  AN  AWAKD. 

Relief  from  at  law  on  the  ground  of  extrinsic  objections. 
how  objections  must  be  stated,  366. 
where  reference  by  rule  of  court  or  order  ofnisiprius, 

how  affidavits  must  be  entitled,  366. 
submission  must  be  made  a  rule  of  court,  366. 
may  be  made  so  after  award,  367. 
time  within  which  such  objections  must  be  urged,  367. 
to  what  objections  rule,  as  to  time,  applies,  368. 
to  what  kinds  of  submission  does  not  apply,  369. 
rule,  as  to  time,  applies  to  a  motion  to  refer  back  the 

award,  370. 
after  an  award  made,  upon  the  reference  of  an  action, 

party   cannot    move   to    enter    a   nonsuit,    unless 

award  so  direct,  370. 

On  the  ground  of  objections  appearing  on  the  face  of  the 
award. 

application  for,  how  made,  370. 

under  what  limitation  as  to  time,  372. 

under  either  class  of  objections,  application  for,  on 
slight  grounds,  how  punished,  372. 

Court  will  not  grant  rule  to  set  aside  an  award 
where  a  former  rule  has  been  discharged,  372. 

nor  order  an  award  to  be  delivered  up  to  be  can- 
celled, 372. 

acquiescence  in  award  on  part  of  applicant  for  relief, 
effect  of,  374. 

Relief  from,  in  equity. 

under  what  circumstances  a  bill  will  lie  for.  375. 
whether  after  a  submission  has  been  made  a  rule  of  a 

court  of  law,  375. 
within  what  time,  379. 
previous  to  application  for  submission  must  be  made 

a  rule  of  some   court ;  and   the  filing  a  bill  is   not 

equivalent  to  this,  384. 
on  a   bill  for,  being  brought,  what  objections  may  be 

urged  to  the  award,  384. 
how  far  exceptions  to  awards  allowed,  385. 
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PLEADINGS. 

Declaration  upon  the  submission. 

in  whose  name  the  action  should  be  brought,  389. 
in  what  manner  the  party  may  declare,  387. 
mutual  submissions  need  not  be  averred,  389. 
upon  the  award,  in  what  case  assumpsit  lies,  392. 
debt,  392. 

how  the  submission  should  be  stated,  392. 
Averments. 

that  award  was  ready  to  be  delivered,  394. 
what  necessary,  where  provided,  that  the  award  shall 
be  under  the  hands  and  seals  of  the  arbitrators,  393. 
that  award  shall  be  indented,  395. 
that  defendant  had  notice  of  the  award,  396. 
that  plaintiff  has  performed  his  part  of  the  award,  397. 
of  a  request  of  money,  &c.  awarded,  399. 
where  a  particular  lime  or  place  is  mentioned  in  the 

award,  399. 

where  a  particular  instrument  is  referred  to,  398. 
to  explain  apparent  uncertainty,  400. 
setting  out  the  award,  396. 
profert  of,  not  necessary,  396. 
date  of  the  award,  stating,  396. 
subject  of  reference,  396. 

Breaches. 

want  of  assigning,  bad,  397. 
same  if  ill  assigned,  397. 
party,  may  not,  in  such  case,  discontinue,  397. 
defect  as  to  assigning,  not  aided  by  verdict,  397. 
more  than  one  may  be  assigned,  398. 
damages  may  be  assessed  on  each,  398. 
non-performance  by  defendant,  averment  of,  in  assign- 
ing, 397,  398. 

where  award  is  in  the  alternative,  398. 

venue  cannot  be  changed,  399. 

the  court  will  not  oblige  plaintiff  to  undertake  to  give 

evidence  upon  the  count  on  the  award,  399. 
objection,  that  it  did  not  appear  upon  the  record,  that 
68 
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PLEADINGS. 

Breaches. 

there  was  any  arbitration  bond,  &c.  overruled  after 
verdict,  399. 

Pleas  to  assumpsit  or  debt  for  tJie  award. 

what  may  be  pleaded,  402. 

how  must  conclude,  402. 

statute  of  limitations  no  bar,  402. 

in  what  case  a  man  may  wage  his  law,  402. 
Pleas  to  action  on  the  submission  bond. 

what  may  be  pleaded  and  how,  402. 

neglect  of  arbitrators,  404,  409. 

performance,  406. 

tender,  405. 

non-submisit,  410. 

where  first  act  is  to  come  from  plaintiff,  406. 

where  award  is  in  the  alternative,  405. 

how  the  award  should  be  stated,  407. 

any  particular  instrument,  405. 

where  the  award  is  void,  409. 

partiality  of  arbitrators,  cannot  be  pleaded  to  an  action 
on  the  bond,  409. 

nor  a  parol  agreement  to  abandon  the  submission, 
semble  aliter  where  submission  by  parol,  409. 

a  release  to  the  time  of  the  award  having  been  direct- 
ed, that  other  differences  arose  between  submission 
and  making  an  award,  410. 

what  may  be  pleaded  to  an  action  on  the  award,  al- 
though not  to  an  action  on  the  submission  bond,  410. 

foreign  attachment,  410. 

Quod  Revocavit,  410. 

evidence  to  support,  411. 
Replication. 

where  action  is  on  the  award,  411. 

on  the  submission,  and  of  setting  out 

the  award,  411. 

profert  not  necessary,  411. 

averments,  412. 
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PLEADINGS. 

Replication. 

assignment  of  breaches,  412. 

that  defendant  revoked,  415. 

Court  will  not  enter  into  legal  objections  on  issue  of 

"no  award,"  419. 

giving  award  in  evidence,  411,  415. 
to  plea  of  collateral  matter,  non  sttbmisit,  &c.  410. 
Rejoinder, 

to  a  replication  setting  out  the  award,  415. 
of  "  no  such  award,"  cannot  traverse  breach  in  repli- 
cation by  alleging  performance,  417. 
nor  introduce  extrinsic  matter  from  which  would  arise 

an  inference  that  an  award  has  been  made,  417. 
where  replication  sets  out  the  award  defectively,  417. 
when  plaintiff  sets   out   the   condition    of    the  sub- 
mission bond,  418. 
Pleading  tfie  award  in  bar. 

under  what  circumstances  is  no  bar,  418,  419. 
must  extend  to  plaintiff's  whole  demand,  419. 
averments,  421. 

distinction   between    pleas   of    accord    and  arbitra- 
ment, 421. 

Pleading  the  Award  to  a  bill  filed  to  set  it  aside,  422. 
PRISONER. 

in  execution  on  an  attachment  for  non-payment  of  costs, 
under  an  award,  is  within  32  Geo.  3.  c.  28,  and  33 
Geo.  3.  c.  5,  351. 

QUAKER. 

affirmation  of,  not  sufficient  to  ground   a  motion   for  an 

attachment,  337. 
QUI  TAM  ACTION. 

award  cannot  put  an  end  to,  226. 

RELEASE. 

term  generally  used,  how  construed,  288. 
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KELEASE. 

to  time  of  award,  288. 

submission  bond  exempt  from  operation  of,  288. 
where  implied,  288. 

affidavit  of  tender  of,  must  be  made  before  attachment  will 
issue,  when  releases  are  required  by  the  award,  263. 
delivery  of,  what  sufficient,  316. 
in  pursuance  of  an  award,  allowed  to  be  given  in  evidence 

in  mitigation  of  damages  by  one  not  a  party,  419. 
RELIEF. 

from  performance  of  an  award.     SEE  PERFORMANCE. 
RENT. 

disputes  respecting,  may  be  referred,  5. 

REPLICATION.     See  PLEADINGS. 
REQUEST. 

to  arbitrators  to  proceed,  and  neglect,  89. 

—  parties  to  attend,  96. 

—  perform  not  necessary  where  the  acts  directed  to  be 

done  are  distinct  and  independent,  322. 
where  must  be  averred  in  pleading,  399. 
of  performance  before  motion  for   attachment,  how  to  be 

made,  330. 

RESERVATION  OF  AUTHORITY.     See  ARBITRATORS. 
RETRAXIT. 

award  of,  final,  266. 

REVOCATION. 

express  by  whom  may  take  place,  76. 

forms  of,  81. 

notice  of,  where  must  be  given  to  arbitrators,  81, 82. 

virtual,  what  acts  amount  to,  81. 

after  express  or  virtual,  whether  arbitrator  may  pro- 
ceed, 82,  85. 

of  submission  by  bond,  a  forfeiture  of  such  bond  82. 

nor  will  a  subsequent  assent  to  the  reference  save  the  pen- 
alty, 84,  85. 

where  submission  was  by  order  of  nisi  prius,  86. 

judge's  order,  87. 
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REVOCATION. 

where  submission  was  by  rule  of  Court,  87. 

bankruptcy  of  party  not,  89. 

death  of  party,  effect  of,  89. 

where  pleaded,  nature  of  instrument  to  support  plea,  411. 

STAMP.     SEE  AWAED — SUBMISSION. 
STRANGER  TO  SUBMISSION. 

award  must  not  extend  to,  generally  speaking,  228. 

where  may,  229. 

SUBJECT  OF  REFERENCE. 

what  may  be,  1,  311. 

needs  not  be  stated  in  pleading,  396. 

SUBMISSION. 

what,  36. 

different  kinds  of,  36. 

where  by  bond,  whether  names  of  all  the  parties  must  ap- 
pear on  each,  36. 

agreement  stamp  not  necessary,  36. 

to  whom  bonds  may  be  given,  37. 

who  must  be  the  obligors,  37. 

operation  of  stat.  of  Wm.  3,  37. 

advantage  of  under  the  statute,  39. 

how  made  a  rule  of  Court,  39. 

at  what  period,  43. 

of  what  Court,  45. 

whether  a  consent  in,  to  make  the  award,  instead  of  the 
submission,  a  rule  of  court  will  authorize  the  Court's 
interference,  43. 

may  be  made  an  order  of  a  Court  of  Equity,  45. 

not  an  implied  stay  of  proceedings,  45. 

operation  of  a  covenant  to  refer,  45. 

distinction  where  a  reference  is  actually  pending,  and 
where  no  step  has  been  taken  towards  one,  45. 

of  quantum,  of  a  demand,  not  a  waiver  of  its  illegality,  58. 

of  damages  after  a  question  has  been  reserved 

for  the  opinion  of  a  judge,  65. 

by  executor  or  administrator,  whether  an  admission  of  as- 
sets, 58. 


534  INDEX 

SUBMISSION. 

by  trustees,  65. 

by  intestate,  who  names  no  arbitrator,  does  not  authorize 
administrator  to  name  one,  65. 

how  construed,  65. 

where  many  parties  to,  to  be  construed  distributively,  237. 

to  A.  B.  and  C.,  being  an  umpire,  66. 

of"  all  matters  in  difference,"    237. 

all  matters  in  difference  in  the  cause,  72. 

mistake  in,  how  rectified,  72. 

where  cannot  be  cured,  74. 

under  what  circumstances  may  be  set  aside,  75. 

fraudulent,  76. 

revocation  of.     See  REVOCATION. 
SUCCESSOE. 

bound  by  the  submission  of  predecessor,  327. 

TIME. 

enlargement  of.     See  ARBITRATORS. 
TENDER.     321,402. 
TITHES. 

disputes  concerning,  may  be  referred,  4,  234. 
TRESPASS. 

action  of,  may  be  referred,  4. 

See  COSTS. 
TRUSTEES. 

may  refer  disputes  concerning  the  trust  estate,  23. 

where  have  submitted  award  of  payment  to  cestui  que  trust 
good,  230. 

how  far  bound  by  their  submission,  327,  384. 

of  on  insolvent  debtor,  submission  by,  effect  of,  65. 

UMPIRE. 

what  and  how  appointed,  101. 
form  of  appointment.  110. 

appointment   of  needs  not  state  that   the  arbitrators  have 
disagreed,  1 10. 
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UMPIRE. 

appointment  of,  subsequent  dissent  of  parties  to,  will  not 
invalidate,  111. 

needs  not  be  stamped,  111. 

whether  arbitrators  and,  can  have  a  concurrent  jurisdic- 
tion, 103. 

nomination  of,  by  arbitrators,  not  a  waiver  of  their  author- 
ity to  proceed  in  the  reference,  105. 

when  may  be  nominated,  where  the  day  within  which  he  is 
to  decide  is  named,  after  the  time  limited  to  the  arbi- 
trators for  making  their  award,  108. 

by  what  rules  bound  as  to  examination  of  witnesses, 
&c.,  108,114. 

refusing  to  act,  whether  another  can  be  appointed,  1 14. 

UNCERTAINTY. 

See  AWARD — certain. 
how  aided,  256. 

VERDICT. 

when  taken,  arbitrator  cannot  award  more  than  amount 
of.  133. 

when  by  consent,  what  application  to  the  Court  necessary 
before  signing  judgment,  346. 

whether  award  have  relation  back  to,  where  party  dies  af- 
ter verdict  and  before  award,  81. 

WITNESS. 

how  to  be  sworn,  117. 

examined  by  arbitrators,  needs  not,  unless  required,  be  re- 
examined  by  the  umpire,  1 12. 

arbitrator's  examination  of,  by  what  rules  governed,  1 23, 2 1 0. 
arbitrator  or  umpire,  under  what  circumstances  may  be,  2 19. 
privileges  of,  in  attending  reference,  122. 
improper  examination  of,  by  arbitrators,  ground  for  setting 

aside  award,  208. 
See  ARBITRATORS. — Misconduct. 
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Form  and  Preamble  of. 

under  a  submission  by  order  of  nisi  prius  at   the  Sit- 
tings for  London,  449. 

where  a  juror  was  withdrawn,  455. 

at  the  assizes,  453. 

by  an  order  of  the  Lord  Chancellor,  456. 

a  judge's  order,  460. 

rule  of  Court,  457. 

deed,  461. 

deeds  poll,  464. 

agreement,  not  under  seal,  466. 

mutual  bonds,  468. 

stating  enlargement  of  time  by  rule  of  Court,  456,  471. 

the  arbitrators,    under 

an  express  power,  468. 

of  title  to  certain  land,  and  mesne  profits,  475. 

an  advowson,  489. 

certain  land,  except  a  particular  part,  and  adjusting  fu- 
ture boundaries,  477. 

of  arrears  of  rent  upon  a  lease,  481. 

of  personal  property  of  an  intestate,  478. 

that  a  rate  is  fair  and  equal,  479. 

as  to  a  church  rate,  479. 

adjudging  the  value  of  premises  with  a  view  to  future 
rates,  479. 

adjusting  accounts,  480. 

that  defendant  pay  a  sum  of  money  to  plaintiff;  that 
plaintiff  be  allowed  to  collect  certain  joint  debts, 
making  use  of  defendant's  name,  but  giving  a  bond 
of  indemnity  to  him  against  any  consequences 
therefrom  in  a  certain  event ;  that  plaintiff  give  an 
account  of  the  money  arising  from  such  debts,  and 
2)ay  the  moiety  thereof,  after  deducting  the  expen- 
ses, to  the  plaintiff,  457. 

that  a  partnership  be  dissolved  ;  that  one  party  receive 
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AWARDS. 

Form  and  Preamble  of. 

all  the  debts,  &c.  to  his  own  use  ;  may  make  use  of  the 
name  of  the  other  party,  in  order  to  recover  such  debts  ; 
pay  all  demands  upon  the  partnership  ;  indemnify  the  oth- 
er against  any  loss  from  making  use  of  his  name  ;  that  the 
other  party  deliver  up  all  books,  papers,  &c.,488. 

that  a  certain  person  was  not  a  partner  in  a  particular  firm 
at  a  particular  time ;  and  that  he  is  entitled  to  recover 
certain  securities  before  the  demands  of  the  other  credit- 
ors are  fully  satisfied,  401. 

directing  a  bond  of  indemnity,  480. 

of  discontinuance  of  an  action,  without  costs  ;  that  defend- 
ant pay  to  plaintiff  the  amount  of  the  sum  for  which  the 
action  was  brought,  at  a  particular  time  and  place  ;  that 
plaintiff  then  give  to  defendant  a  receipt  for  the  same ; 
that  no  further  proceedings  be  had  in  a  certain  Chancery 
suit  between  the  parties,  except  in  case  of  a  violation  of 
an  injunction  which  had  been  granted  in  such  suit,  and 
that  such  injunction  remain  in  full  force ;  that  defendant 
pay  all  outstanding  bills  of  exchange,  &c.  against  the  said 
copartnership  between  the  plaintiff  and  defendant,  and  in- 
demnify plaintiff  against  all  such  claims  ;  that  defendant 
may  retain  all  the  stock  in  hand,  and  joint  effects  of  the 
said  copartnership,  to  his  own  use,  and  may  recover  all  the 
debts  due  to  the  said  copartnership,  and  receive  them  to 
his  exclusive  use  ;  and  may  sue  in  the  joint  names  of  the 
plaintiff  and  himself  for  that  purpose  ;  that  defendant  pay 
a  further  sum  to  plaintiff,  together  with  the  costs  of  the 
suit  in  Chancery,  to  be  taxed.  &c.  ;  that  plaintiff  prepare, 
at  his  own  expense,  and  defendant  seal  and  deliver  a  bond 
conditioned  for  the  performance  of  those  acts  relating  to 
the  partnership  concerns  specified  in  this  award,  and  for 
indemnifying  the  plaintiff  against  all  consequences  of  his 
name  being  made  use  of,  &c.  &c.,  482. 

adjusting  accounts  generally,  that  a  certain  sum  is  due  from 
plaintiff  to  defendant ;  a  certain  other  sum  from  defendant 
to  plaintiff;  that  the  plaintiff  be  allowed  to  set  off  one  sum 
against  the  other,  and  that  he  pay  the  balance,  456,  480. 
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that  plaintiff  had,  in  one  case,  good  cause  of  action  against 
defendant  to  a  certain  amount,  and  that  a  verdict  be  entered 
accordingly,  with  liberty  to  the  plaintiffs  to  sign  judgment, 
if  certain  money,  with  costs,  &c.  directed  by  the  award  to 
be  paid,  be  not  duly  paid  ;  that,  with  respect  to  a  certain 
action  by  the  bye,  plaintiffs  had  good  cause  of  action  to  a 
certain  amount ;  that  a  Chancery  suit  commenced  by  the 
defendant  against  the  plaintiffs  be  dismissed,  with  costs,  to 
be  taxed,  &c.  such  costs  to  be  paid  to  the  plaintiffs :  that 
defendant  pay  the  money,  to  the  amount  of  which  it  is 
awarded  that  the  plaintiffs  had  cause  of  action,  to  them, 
at  a  certain  time  and  place,  with  the  costs  of  both  the  said 
actions,  to  be  taxed,  &c.  together  with  the  costs  of  refer- 
ence, and  of  the  award  ;  that  a  certain  Exchequer  bill,  de- 
posited with  certain  bankers  to  abide  the  event  of  the  award, 
be  sold,  and  the  proceeds  of  the  sale  be  paid  to  the  plain- 
tiffs, in  reduction  of  the  money  and  costs  awarded  to  be 
paid  by  the  defendant,  449. 

that  one  party  pay  the  other  a  certain  sum  ;  and  that  this  be 
received  in  satisfaction  of  all  demands,  468. 

of  compensation  for  breaches  of  covenant,  481. 

in  an  action  of  trespass,  that  defendant  is  guilty,  and  adjudg- 
ing damages,  487. 

of  different  sums  for  Jwlding  over  after  the  expiration  of  a 
lease  of  certain  premises ;  and  for  other  breaches  of  cove- 
nant, 487. 

of  compensation  for  the  short  loading  of  a  vessel,  460. 

of  mutual  releases,  483. 

a  release,  upon  money  being  paid  by  an  administrator,  of  all 
claims  upon  the  estate  of  the  intestate,  478. 

confirm  ing  informer  award  sent  back  to  the  arbitrator  for  re- 
consideration, 470. 

that  one  party  is  liable  to  rebuild,  at  his  own  expense,  a 
house  which  he  rented  from  the  other,  and  which  had  been 
destroyed  by  fire,  464. 

adjudging  the  price  at  which  a  certain  article,  the  property 
of  one  party,  shall  be  taken  by  the  other  ;  and  directing  an 
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affidavit  to  be  made  that  none  of  it  has  been  sold  since  the 
now  seller  came  to  England  ;  that  the  article  be  delivered 
by  the  one  to  the  other ;  and  that  the  former  accept  cer- 
tain bills  of  exchange  in  payment,  466. 

that  the  plaintiff  had  no  ground  of  action  against  the  defend- 
ant; that  the  verdict  be  altered  accordingly,  475. 

that  plaintiff  has  no  claim  upon  certain  assignees  in  respect 
of  a  particular  vessel ;  that  they  allow  him  to  prove  a  cer- 
tain sum  under  the  commission,  438. 

of  costs  as  between  attorney  and  client,  a  bill  being  made  out 
by  the  attorney,  and  delivered  to  the  party  directed  to 
pay  ;  that  plaintiff  deliver  up  to  the  defendant's  attorney 
certain  letters,  &c.  in  his  custody,  482. 

that  the  verdict  taken  at  the  trial  stand  for  plaintiff;  that 
defendant  pay  costs.  &c.,  453. 

respecting  the  allotments  under  an  inclosure  bill,  473. 
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PRACTICAL  FORMS. 

Common  bond  of  arbitration,  490. 

The  same  with  a  clause  of  umpirage,  491. 

Submission  by  Indenture,  494. 

Rule  of  Reference  at  nisiprius,  where  juror  withdrawn,  496. 

Same  where  verdict  taken  for  plaintiff,  498. 

Special  reference  by  rule  of  Court,  500. 

Reference  by  judge's  order,  502. 

Rule  for  making  a  submission  to  arbitration  by  bond  a  rule 
of  Court,  504. 

Appointment  of  a  third  person  to  act  as  arbitrator  by  two 
others,  504,  505. 

Certificate  where   witnesses  are  sworn   before   a  commission- 
er, 505. 

Same  before  a  judge,  505,  506. 

Notice  to  produce  papers  &e.,  506. 

Enlargement  of  time  where  arbitrators  have  power  by  the 
submission,  507. 

• parties  give  power  by  consent, 

after  the  submission,  507. 

by  rule  of  court,  508. 

-judge's  order,  509. 


Affidavit  of  the  due  execution  of  the  submission,  509. 

Affidavit  of  the  due  execution  of  the  award.  513. 

Order  to  make  an  award  an  order  of  the  court  of  chan- 
cery, 510. 

Rule  of  the  court  of  K.  B.  to  sliew  cause  why  the  posted 
should  not  be  delivered  to  plaintiff  after  an  award  in  his  fa- 
vour, 5 1 0. 

Affidavit  of  demand  and  refusal  of  the  sum  awarded,  511. 

of  service  of  a  copy  of  such  affidavit,  512. 

Rule  nisi  for  an  attachment  for  non-payment  of  money  in 
pursuance  of  an  award,  513. 
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